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FOREWORD. 

By The Right Hon’our.\blb Sir John Greig Latham, P C., G.C.M.G., 

Chief Justice of the High Court of Australia. 

This book should be of great value, not only to law students, 
but also to practitioners and to all who are interested in the 
problems which necessarily arise under a federal system of 
government. Under such a system, as applied in Australia 
and in the United States of America, a federal Government, 
Parliament, and Judicature exercise powers in relation to the 
same persons in the same territory. The powers and functions 
of the federal agencies are defined by the written Constitution; 
the residue of powers and functions remains in the States. Such 
a system, involving as it does a limitation of Parliamentary 
power, is necessarily a compromise between differing opinions 
as to the proper distribution of powers—a subject upon which 
there will never be unanimous agreement—and it is regarded 
with disapproval by those who believe that unlimited power 
should be accorded to parliamentary majorities as they exist 
from time to time. But the questions which arise with respect 
to these matters are essentially political, and the determination 
of them is necessarily anterior to the acceptance of a written 
Constitution which defines, and in defining limits, federal powers. 
No such determination is politically final, because the Constitu¬ 
tion can be amended by the Parliament and the people. Con¬ 
troversy as to the wisdom and desirability of any federal system 
of the present type, and, if such a system is maintained, of tlie 
allocation of powers thereunder, will continue indefinitely. With 
such questions th^ courts are not concerned—they must accept 
the Constitution as it exists from time to time. It is equally 
true that the courts are not concerned with the wisdom or pro¬ 
priety, as a matter of policy, of laws passed in pursuance of 
powers conferred by the Constitution. 

When a Constitution of this type has been adopted and is in 
operation, the task is imposed upon the courts of determining 
questions which arise in litigation as to the nature and extent of 
the powers given to the federal agencies and of those remaining 
with the States. Such questions do not arise in a unitary state 
with a single Executive Government, Parliament and Judiciary. 
They necessarily arise when a litigant alleges that a Parliament 
has passed a measure which purports to be a law, but which is 
beyond its constitutional powers, or that, where the Common¬ 
wealth and State Parliaments have concurrent powers, the State 
law is inconsistent with a valid federal law, and therefore ceases 
to have effect. These questions arise when the Commonwealth 



claims that a State law is invalid, or when a State claims that 
a Commonwealth law is invalid, or when a citizen claims that 
either a Commonwealth law or a State law is invalid or that he 
is being made subject to action by a governmental agency with¬ 
out constitutional authority. 

The Commonwealth Constitution is expressed in general lan¬ 
guage. It would be impossible to foresee and to provide in a 
Constitution for every case which might arise. The courts 
have the duty of interpreting and applying the general words 
of the Constitution in cases which actually arise. In some 
cases guidance is given by decisions of the Judicial Committee 
of the Privy Council. Decisions of the courts in Canada and 
in the United States are sometimes useful in suggesting prin¬ 
ciples according to which cases may be decided. But the 
Commonwealth Constitution has distinctive provisions, peculiar 
to itself, with respect to which the High Court has necessarily 
developed its own body of doctrine. A conspicuous instance is 
to be found in the power of the Commonwealth Parliament 
relating to industrial disputes. The terms in which the power 
is granted have made it necessary for the High Court to deter¬ 
mine the meaning of “ conciliation and arbitration ” as dis¬ 
tinguished from other methods of dealing with industrial 
matters: of “industrial disputes” as distinguished from other 
disputes: of the words “ extending beyond the limits of a single 
state ” as applied to the widely different forms of industrial 
controversy. 

So also the apparently simple provision of sec. 92 that trade 
and commerce among the States shall be “ absolutely free ” has 
produced a large number of very intricate and difficult problems. 
What is included under the term “ trade and commerce ”? From 
what is it to be free? From all law? If not, from what kinds 
of law? Many other examples could be given of similar 
problems which do and must arise under the Constitution which 
have come for decision before the High Court and, occasionally, 
before the Privy Council, 

The decisions of the High Court, with full statements in each 
case of the reasons for the decision, are reported in the Com¬ 
monwealth Law Reports and other legal publications. There 
are now seventy-three volumes of the Commonwealth Law 
Reports. They record not only the decisions in constitutional 
cases but also the decisions in other cases, which represent the 
great bulk of the work of the Court. Decisions in other cases 
relate to specific branches of the law. Decisions in constitu¬ 
tional cases may affect many branches of the law. This book 
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supplies many examples showing the very great variety and 
complexity of the problems which have been involved in some 
constitutional cases. Such cases are therefore of special interest 
and importance to students and practitioners of the law. 

Associate Professor Sawer has rendered a most valuable 
service in preparing this, the first case-book on Australian Con¬ 
stitutional Law. He has selected judgments from leading cases 
and has, in well-informed notes, explained and criticized the 
reasoning in the judgments. Such criticism is helpful to all 
who are interested in the subject with which the judgments deal. 
The author warns his readers that a case-book cannot be 
regarded as a substitute for the full report of the case which 
records the reasons for judgment of all the judges. But the 
case-book will greatly facilitate study and will also be most 
useful for purposes of reference to all who are interested in the 
development in an Australian court of a system of principles 
for the. solution of problems which are always of legal interest, 
and which, in some cases, are of profound importance to the 
community as a whole. 

I congratulate the author upon the very capable contribution 
which he has made to the understanding of these problems. 


High Court of Australia, 
MELBOURNE. 
December, 19A7. 


PREFACE. 

This book has been compiled at the suggestion of the Austra¬ 
lian Universities Law Schools Association. I must thank the 
Chief Justice of the High Court of Australia for his generosity 
in writing a Foreword which serves so very much more than 
the usual ofiBce of forewords. The selection of cases and the 
notes are entirely my own, but I am indebted to Mr. R. Clive 
Teece K.C., Professor G. W. Paton, Professor F. R. Beasley and 
Dr. T. P. Fry for generous criticisms which have saved me from 
egregious errors. I must also thank Miss Laurel Guy and Miss 
Meryl Perry who prepared the manuscripts and case tables, and 
Beatrice M. Sawer, B.A., LL.B., Dip.Ed., who checked the 
proofs. 

A selection of cases on the Commonwealth Constitution must 
be tentative in character, since the judicial doctrines are still 
fluid. This was dramatically demonstrated when the present 
collection was in page proof; at the time the manuscript was 
prepared it seemed probable that at least the Engineers’ Case 
occupied an unassailable position, but the State Banking Case, 
included as an Addendum, now challenges the position even of 
the Engineers’ Case. Accordingly cases 1, 2, 5, 7, 8 and 47 and 
the notes to them must be read in conjunction with case 55 and 
its notes. Two further warnings must be given to students. 
Firstly, the opinions reported will, I believe, provide an 
adequate elementary introduction to the subject, but a thorough 
grounding in the law of the Commonwealth Constitution requires 
not only reference to cases not here reported, but also reference 
to assenting and dissenting opinions and in some instances 
arguments of counsel in the cases here reported, which for 
reasons of space have had to be omitted or condensed. Secondly, 
the notes would not necessarily be accepted by any other 
teacher, much less by a Court; they are intended to stimulate 
analysis and not to dictate conclusions, and their length is 
inversely proportional to the amount of discussion and cross- 
reference which the text of the opinions provides. 

Passages in square brackets represent my own summary of 
reported material. References in the notes to “the principal 
case ” mean the case to which the note is attached. The figures 
in square brackets at the foot of pages indicate the correspond¬ 
ing pagination of the case report in the Commonwealth Law 
Reports. 

I must thank The Law Book Company of Australasia Pty 
Ltd. for permission to use the text of the C.L.R. series, and I 

• • * 
vm 



am very grateful to Mr. D. A. S. Caithness of that Company 
for his constant helpfulness in getting the book printed at a 
time when the difficulties of printing and publishing books in 
Australia are formidable. 

G. SAWER. 

Melbourne. 

Jan., 1948. 
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PRINCIPLES OF INTERPRETATION 

CHAPTER I. 

GENERAL PRINCIPLES OF 
INTERPRETATION. 


The rule that the Constitution is to be interpreted in accor¬ 
dance with accepted English principles of statutory interpretation 
was stated by the High Court in the first year of its existence: 
Tasmania v. Commonwealth and Another^. The Court tended 
in subsequent years to qualify the principle, but it was emphati¬ 
cally re-affirmed in the Engineers’ Case. Cases on the Consti¬ 
tution therefore afford examples of the apjiiication of most 
familiar interpretative rules, such as “ejusdem generis”, ‘‘noscitur 
a sociis ”, ” expressio unius, exclusio alterius ” and “ magis ut 
res valeat quam pereat The following cases deal only with 
principles which are particularly important in the interpretation 
of a constitutional statute. 

1 . 

{The Constitution as a British statute. The nature of express 
and residuary powers.) 

Amalgamated Society of Engineers v. The Adelaide Stea.m- 
SHip Co. Ltd. and OrHEms^. (The Engineers’ Case.) 

Knox C.J., Isaacs, Rich and Starke JJ. (delivered by Isaacs 
J.). This is a case stated under the Judiciary Act, sec. 18, for 
the consideration of the Full Court, on the hearing of a summons 
under sec. 21aa of the Commonwealth Conciliation and Arbitra¬ 
tion Act. 

The Amalgamated Society of Engineers is claimant in a plaint 
under the last-mentioned Act. Tliere are eight hundred and 
forty-four respondents in various parts of Australia. Among 
the respondents are the Minister for Trading Concerns, Western 
Australia; the State Implement and Engineering Works, North 
Fremantle, and the State Sawmills, D. Humphries, Perth. The 
Western Australian Trading Concerns Acts of 1912 and 1916, 
as was conceded in argument, leave no doubt of two facts: (1) 
that the respondents carry on trading operations which in point 
of fact could give rise to ” industrial disputes ” within the mean¬ 
ing of pi, XXXV. of sec. 51 of the Constitution, if the respon¬ 
dents were private employers, and (2) that the respondents are 
not private employers, but represent the State of Western Aus¬ 
tralia. The case in effect states that in fact, and within the 
meaning of the Conciliation and Arbitration Act, an industrial 
Grists to which these respondents are parties, unless upon 
the true interpretation of the Constitution no such dispute can 
if exist between Government trading concerns and 

their employees in such concerns. The questions for the deter- 

' (1904) 1 C.L.R. 329. Z (1920) 28 C.L.R. 129. (H.C.) 
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mination of this Court are as follows:—(1) Has the Parliament 
of the Commonwealth power to make law's binding on the States 
w'ith respect to conciliation and arbitration for the prevention 
and settlement of industrial disputes extending beyond the limits 
of one State? (2) As to each of the respondents named in the 
special ca*e—Is the dispute w^hich has been found to exist in 
fact between the claimant and the Minister for Trading Con¬ 
cerns (W.A.) an industrial dispute within the meaning of sec. 
51 (xxxv.i? 

The Commonw'ealth and the States of New South Wales, 
South Australia, Tasmania and Victoria have, by leave, inter¬ 
vened; so tliat all possible interests are fully represented. 
Queensland w'as given leave to intciwene, but has not thought it 
necessary to do so. The question presented is of the highest 
importance to the people of Australia, grouped nationally or 
scctionally. and it has necessitated a survey, not merely of the 
Constitution itself, but also of many of the decisions of this 
Court on various points more or less closely related to the 
question we have directly to determine. The more the decisions 
arc examined, and compared with caoli other and wdth the Con¬ 
stitution itself, the more evident it becomes that no clear 
principle can account for them. They are sometimes at vari¬ 
ance with the natural meaning of the text of the Constitution; 
some are irreconcilable with others, and some are individually 
rested on reasons not founded on the w’ords of the Constitution 
or on any recognized principle of the common law underlying the 
expressed terms of the Constitution, but on implication drawn 
from what is called the principle of “ necessity,” that being itself 
referable to no more definite standard than the personal opinion 
of the Judge who declares it. The attempt to deduce any 
consistent rule from them has not only failed, but has disclosed 
an increasing entanglement and uncertainty, and a conflict both 
with the text of the Constitution and with distinct and clear 
declarations of law by the Privy Council. 

It is therefore, in the circumstances, the manifest duty of this 
Court to turn its earnest attention to the provisions of the Consti¬ 
tution itself. That instrument is the political compact of the 
whole of the people of Australia, enacted into binding law by 
the Imperial Parliament, and it is the chief and special duty of 
this Court faithfully to expound and give effect to it according 
to its own terms, finding the intention from the words of the 
compact, and upholding it throughout precisely as framed. In 
doing this, we follow, not merely previous instances in this 
Court and other Courts in Australia, but also the precedent of 
^e Privy Council in Read v. Bishop of Lincoln^, where the Lord 
Chancellor, speaking for the Judicial Committee in relation to 
reviewing its own prior decisions, said:—” Whilst fully sensible 
of the weight to be attached to such decisions, their Lordships 
are at the same time bound to examine the reasons upon which 
the decisions rest, and to give effect to their own view of the 

3 (1892) A.C. 644, at p. 655. 
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law.” The grounds upon which the Privy Council came to that 
conclusion we refer to, but need not repeat, adding, however, 
that as the Commonwealth and State Parliaments and Executives 
are themselves bound by the declarations of this Court as to their 
powers inter se, our responsibility is so much the greater to give 
the true effect to the relevant constitutional provisions. In 
doing this, to use the language of Lord Macnaghten in Vacher 
<fc Sons Ltd. V. London Society of Compositors'*, “ a judicial 
tribunal has nothing to do with tlie policy of any Act which 
it may be called upon to interpret. Tliat may be a matter for 
private judgment. The duty of the Court, and its only duty, 
is to expound the language of the Act in accordance with the 
settled rules of construction.” 

It is proper, at the outset, to observe that this case docs not 
involve any prerogative “ in the use of the word,” to use 
the phrase employed by the Privy Council in Theodore v. Dun- 
can^, “ in which it signifies the power of the Crown apart from 
statutory authority.” Though much of the argument addressed 
to us on behalf of the States rested on the prerogative, this 
distinction was not obsers^cd, but it exists, and, so far as con¬ 
cerns prerogative in the sense indicated, it is unnecessary to 
consider it. In several recent cases the Judicial Committee 
has had the broader question under consideration, as in Cana¬ 
dian Pacific Railway Co. v. Toronto Corporation^, and Bonanza 
Creek Gold Mining Co. v. The King‘d, but in none of these was 
it found necessai*y to determine it. It is manifest that when 
such a question is involved in a decision, the nature of the 
prerogative, its relation to the Government concerned, and its 
connection with the power under which it is sought to be affected, 
may all have to be considered. In the Bonanza Creek Case* 
Lord Haldane, speaking for the Priv'y Council, after favouring 
an interpretation of the British North America Act by which 
certain rights and privileges of the Crown would be reserved 
from Canadian legislative power, proceeded to say:—“ It is 
quite consistent with it ” (that interpretation) ” to hold that 
executive power is in many situations which arise under the 
statutory Constitution of Canada conferred by implication in 
the grant of legislative power, so that where such situations arise 
the two kinds of authority are correlative. It follows that to 
this extent the Crown is bound and the prerogative affected.^* 
In this case we have to consider the effect of certain statutory 
authority of the States, but in relation to pi. xxxv. only, and it 
is necessary to insert a word of caution. If in any future case 
concerning the prerogative in the broader sense, or arising under 
some other Commonwealth power—for instance, taxation—the 
extent of that power should come under consideration so as to 
involve the effect of the principle stated in the passage just 
quoted from the Bonanza Creek Case, and its application to the 

^ (1913) A.C. 107, at p. 118. 6 (1911) A.C. 461. 

5 (1919) A.C. 696, at p. 706; 7 (1916) 1 A.C. 566. 

26 CX.R. 276. at p. 282. 8 (1916) 1 A.C. at p. 687. 
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ureroeative or to the legislative or executive power of the States 
fn relation to the specific Commonwealth power concerned, the 
special nature of the power may have te be taken into ^ccoun ^ 
That this must be so is patent from the circum^ance that the 
tegislath-e ponxrs given to the Commonwealth Parhament are 
all prefaced with one general express limitation, namely, subject 
to UiTs ConsUtution,"\nd consequently those -ords which have 
to be applied seriatim to each placitum, require the Court to 
consider iith respect to each separate placitum over and beyond 
the general fundamental considerations 

nlacita. whether there is anything in the Constitution ^^hlch 
falls within the express limitation referred to in the goveinmg 
words of -cc 51. That inquiry, however, must proceed con¬ 
sistently with the principles upon which we determine this case, 
for they ai>ply generally to all powers contained m that section. 

The chief contention on the part of the States is that what has 
been called the rule of D^Emden y. Pedder^ justifies their 
immunity from Commonwealth control in respect ^of ^tate 
trading ^ The rule referred to is m these terms'®: hen a 

State attempts to give to its legislative or executive authority an 
operation which, if valid, would fetter, control, or interfere with, 
the free exercise of the legislative or executive power of the 
Commonwealth, the attempt, unless expressly authorized by the 
Constitution, is to that extent invalid and inoperative.” So far 
from that rule supporting the position taken up on behalf of 
the States, its language, strictly applied, is destructive of it. An 
authority has been set up by a State which is claimed to be an 
executive authority and which, if exempt from Commonwealth 
legislation, does fetter or interfere with free exercise of the 
legislative power of the Commonwealth under pi. xxxv. of sec. 
51, unless that placitum is not as complete as its words in their 
natural meaning indicate, or, since sec. 107 applies to State 
concurrent powers equally with its exclusive powers, unless every 
Commonwealth legislative power, however complete in itself, is 
subject to the unrestricted operation of every State Act. It is 
saicl that the rule above stated must be read as reciprocal, 
because some of the reasoning in D'Emden v. Pedder" indi¬ 
cates a reciprocal invalidity of Commonwealth law where the 
State is concerned. It is somewhat difficult to extract such a 
statement from the judgment; it would be obiter if found. It 
is said, however, that the later cases regard D'Emden v. Pedder 
as supporting that view, and ultimately the doctrine of mutual 
non-interference finds its most distinct formulation in Attorney- 
General for Qitecnsland v. Attorney-General for the Common¬ 
wealth}^. There Griffith C.J., assuming the implication of non¬ 
interference to arise prima facie from necessity in all cases, and 
then to be subject to exclnsion where the necessity ended, pro¬ 
ceeded to say: “ It is manifest that, since the rule is founded 
upon the necessity of the implication, the implication is excluded 


9 (1904) 1 C.L.R. 91. 
10 1 C.L.R., at p. 111. 
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if it appears upon consideration of the whole Constitution tliat 
the Commonwealth, or, conversely, the State, was intended to 
have power to do the act the validity of which is impeached.’’ 
Then, how is that intention to be ascertained? The learned 
Chief Justice proceeds to ascertain it by reference to outside 
circumstances, not of law or constitutional practice, but of fact, 
such as the expectations and hopes of persons undefined that 
Crown lands then leased would become private property. It 
is an interpretation of the Constitution depending on an implica¬ 
tion which is formed on a vague, individual conception of the 
spirit of the compact, which is not the result of interpreting 
any specific language to be quoted, nor referable to any recog¬ 
nized principle of the common law of the Constitution, and 
which, when started, is rebuttable by an intention of exclusion 
equally not referable to any language of the instrument or 
acknowledged common law constitutional principle, but arrived 
at by the Court on the opinions of Judges as to hopes and expec¬ 
tations respecting vague external conditions. This method of 
interpretation cannot, we think, provide any secure foundation 
for Commonwealth or State action, and must inevitably lead— 
and in fact has already led—to divergencies and inconsistencies 
more and more pronounced as the decisions accumulate. Those 
who rely on American authorities for limiting pi. xxxv. in the 
way suggested, would find in the celebrated judgment of 
Marshall C.J. in Gibbons v. Ogden^^ two passages militating 
strongly against their contention. One is at p. 189 in these 
words: “We know of no rule for construing the extent of such 
powers, other than is given by the language of the instrument 
which confers them, taken in connection with the purposes for 
which they were conferred.” The other is at p. 196, where, 
speaking of the commerce power, the learned Chief Justice says: 

^ This power, like all others vested in Congress, is complete in 
itself, may be exercised to its utmost extent, and acknowledges 
no limitations, other than are prescribed in the Constitution.” 
In Kell^ v. The United States^^ it is said of the State police 
power: ‘"i^at power, like all other reserved powers of the States, 
IS subordinate to those in terms conferred by the Constitution 
upon^ the nation.” Passing to one of the latest American 
decisions, Virginia v. West Virginia^^, the pre-eminence of 
federal authority within the ambit of the text of the Constitution 
IS maintained with equal clearness and vigour. 

But we conceive that American authorities, however illus- 
trious the tribunals may be. are not a secure basis on which to 
build fundamenally with respect to our own Constitution. While 
m secondary and subsidiary matters they may, and sometimes 
do, afford considerable light and assistance, they cannot, for 
re^oi^ We are about to state, be recognized as standards 
whereby to measure the respective rights of the Commonwealth 
and States under the Australian Constitution. For the proper 


'3 (1824 ) 9 Wheat. 1. 15 

(1909) 213 U.S. 138, at p. 146. 
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construction of the Australian Constitution it is essential to bear 
in mind two cardinal features of our political systeni \\hich 
are interwoven in its texture and, notwithstanding considerable 
similarity of structural design, including the depositary of the 
residual powers, radically distinguish it from the American Con¬ 
stitution. Pervading the instrument, they must be taken into 
account in determining the meaning of its language. vf 

the common sovereignty of all parts of the British Entire, he 
other is the principle of responsible government. The com¬ 
bined effect of these features is that the exprepion State and 
the expression “ Commonwealth ” comprehend both the strictly 
legal conception of the King in right of a designated tern- 
torv, and the people of that territory considered as a political 
organism. The indivisibility of the Crown will be presently 
considered in its bearing on the specific argument m this case. 
The general influence of the principle of responsible govern¬ 
ment in the Constitution may be more appropriately referred to 

^^I'n the words of a distinguished lawyer and statesman, Lord 
Haldane when a member of the House of Commons, delivered 
on the motion for leave to introduce the bill for the Act which 
we are considering:—“ The difference between the Constitution 
which this bill proposes to set up and the Constitution of the 
United States is enormous and fundamental. This bill is per¬ 
meated through and through with the spirit of the greatest 
institution which exists in the Empire, and which pertains to every 
Constitution established within the Empire—I mean the insti¬ 
tution of responsible government, a government under which 
the Executive is directly responsible to—nay, is almost the 
creature of—the Legislature. This is not so in America, but 
it is so with all the Constitutions we have granted to our self- 
governing colonies. On this occasion we establish a Constitu¬ 
tion modelled on our own model, pregnant with the same spirit, 
and permeated with the principle of responsible government. 
Therefore, what you have here is nothing akin to the Constitu¬ 
tion of the United States except in its most superficial features.” 
With these expressions we entirely agree. The recent case 
of Commercial Cable Co. v. Goveimment of Newfoundland^^ is 
a landmark in the legal development of the Constitution. There 
the principle of responsible government was held by the Privy 
Council to control the question of the Crown’s liability on an 
agreement made by the Government of Newfoundland. The elec¬ 
tive chamber having made a rule —not a law, be it observed—for 
regulating its own proceedings, requiring certain contracts to be 
approved by a resolution of the House, it was held that, in view 
of the constitutional practice of the Executive conforming, under 
the principle of responsible government, to the requirement of 
the elective Chamber, the rule was a restriction on the Gover¬ 
nor’s power under his commission to represent the Crown, and 
consequently on his power on behalf of the Crown to contract, 

(1916) 2 A C. 610. 
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him must be 

the T- ^ in terms held to have become part of 

the Constitution of Newfoundland. How far that principle 

affects the question of executive power, necessarily correlative 
o e^slative power, is indefinite, and does not now fall to be 
considered. But it is plain that, in view of the two featured 
of common and indivisible sovereignity and responsible govern- 

tT finH r ^’'®n to endeavour 

l^h^t of til our own Constitution by the borrowed 

light of the decisions, and sometimes the dicta, that American 
institutions and circumstances have drawn from the distin- 

of that country. See also the observations 
of Sir Henry J^kyns in British Rule and Jurisdiction Beyond 
t^ Seas, at p_^90 We therefore look to the judicial autSes 

part of our own development, which have grown up 

bv it influenced 

in ^ consistent with it, and which, so far as they existed 

whet^r T "jr*" ^gard as in the contemplation of those who, 
whether in the Convention or in the Imperial Parliament 

Constitution into being, and which, so far as they 

are of later date, we are bound to look to as authoritative for 

US* 

The settled rules of construction which we have to apply have 
distinctly enunciated by the highest tribunals of the 

u ° decisions on questions like the 
present, it is as incumbent upon this Court in arriving at its 

adhere to principles so established as it is 
admittedly incumbent upon the House of Lords or Privy Council 
in cases arising before those ultimately final tribunals. 

are the settled rules of construction? The first, 

termpi W r ® variously 

Pe™aa; Cray v. Pearson^'’ and the Sussex 

l *"■ passages which are quoted by 

the same^afio®” m FacAer's Cose’’. Lord HaldaZ L.C., in 
same case ®, made some observations very pertinent to the 
present occasion. His Lordship, after stati^ thit speculation 

cannot i^nfi7 m Legislature was a topic which Judges 

PneeP/iP* ^ or properly enter upon, said:—“ Their pro- 
wCh tki'P w different one of construing the language in 

ff thevPndertik “Ir® 17® expressed its conclusions, and 

iPmTkroPtiPV other province which belongs to those who, 
in making the laws, have to endeavour to interpret the desire 

+ 1 , they are in danger of going astray in a labyrinth 

7 they have no sufficient guide. In 

endeavouring tq place the proper interpretation on the sections 

of the statute before this House sitting in its judicial capacity, 

1 propose, therefore, to exclude consideration of everything 


IJ ® HL.C. 61, at p. 106. 

(1844) 11 Cl. & Pin. 85 at 
p. 143. 
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excepting the state of the law as it was when the statute was 
passed, and the light to be got by reading it as a whole, before 
attempting to construe any particular section. Subject to this 
consideration, I think that the only safe course is to read the 
language of the statute in what seems to be its natural sense.” In 
the case of Inland Revenue Commissioners v. Herbert^^, Lord 
Haldane reaffirms the principle, with special reference to legisla¬ 
tion of a novel kind. Other cases, of equal authority, could be 
cited, but it is not necessary. 


With respect to the interpretation of a written Constitution, 
the Privy Council has in several cases laid down principles 
which should be observed by Courts of law, and these principles 
have been stated in the clearest terms. In R. v. Burah^^ Lord 
Selborne, in speaking of the case where a question arises as to 
whether any given legislation exceeds the power granted, says:— 
“ The established Courts of Justice, when a question arises 
whether the prescribed limits have been exceeded, must of neces¬ 
sity determine that question; and the only way in which they 
can properly do so, is by looking to the terms of the instrument 
by which, affirmatively, the legislative powers were created, and 
by which, negatively, they arc restricted. If what has been 
done is legislation, within the general scope of the affirmative 
words which give the power, and if it violates no express con¬ 
dition or restriction by which that power is limited (in which 
category would, of course, be included any Act of the Imperial 
Parliament at variance with it), it is not for any Court of Justice 
to inquire further, or to enlarge constructively those conditions 
and restrictions.” In Attorney-General for Ontaido v. Attorney- 
General for Canada^^ Lord Loreburn L.C., for the Judicial 
Committee, said:—“In the interpretation of a completely self- 
governing Constitution founded upon a written organic instru¬ 
ment, such as the British North America Act, if the text is 
explicit the text is conclusive, alike in what it directs and what 
It forbids. When the text is ambiguoits, as, for example, when 
the words establishing two mutually exclusive jurisdictions are 
wide enough to bring a particular power within either, recourse 
must be had to the context and scheme of the Act.” 


In two decisions the Judicial Committee has applied the«e 

of this Constitution, namely, 
V v Outnm and the Colonial Sugar Refining Co.'s Case”. 
In the first mentioned case, quite independently of anv obser¬ 
vations as to the meaning of the word “ unconstitutional,” it 
IS clear that their Lordships proceeded on the ordinary lines of 
^atutory co^truction. In the second case the Judicial Com¬ 
mittee considered the nature of the instrument itself in order to 
determine the more satisfactorily the depository of residual 

rZTy. having arrived at the conclusion, as to which this 
Court has never faltered, that the Commonwealth is a govern- 


21 (1913) A.c.,atp.332. 

22 (1878) 3 A.C.. at pp. 904-905. 

23 (1912) A.C. 571, at p. 583. 


” (1907) A.C. 81; 4 CX.R. 356. 
25 (1914) A.C. 237; 17 CX.R. 
644. 
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I®'! selected legislative powers, their Lor<l- 
A*'® language of sec. 51 to ascertain from its 
suggested power could be deduced. The 
method of arriving at the conclusion is all that is relevant here 
We therefore are bound to follow the course of judicial investi- 
gation which those two august tribunals of the Empire have 
marked out as required by law. ^ 

Before approaching, for this purpose, the consideration of the 

Constitution itself, we should state explicitly 
that the doctrine of implied prohibition " against the exercise 
OJ a power once ascertained in accordance with ordinarv rules 
Reconstruction, was definitely rejected by the Privy Council in 

A subsequently reaffirmed by three 

members of this Court, it has as often been rejected by two 
other members of the Court, and has never been unreservedly 
accepted and applied. From its nature, it is incapable of con¬ 
sistent application, because “ necessity ” in the sense employed 
—a political sense—must vary in relation to various powers 
and various States, and, indeed, various periods and circum¬ 
stances, Not only is the judicial branch of the Government 
inappropriate to determine political necessities, but experience, 
both in Australia and America, evidenced by discordant decisions 
has proved both the elusiveness and the inaccuracy of the 
doctrine as a legal standard. Its inaccuracy is perhaps the 
more thoroughly perceived when it is considered what the 
Rictnne of necessity ” in a political sense means. It means 
tl^ necessity of protection against the aggression of some out¬ 
side and possibly hostile body. It is based on distrust lest 
powers, if once conceded to the least degree, might be abused 
to the point of destruction. But possible abuse of powers is no 
reason m Bntish law for limiting the natural force of the 
anguage creating them. It may be taken into account by the 
parties when creating the powers, and they, by omission of 
suggested powers or by safeguards introduced by them into the 
compact, may delimit the powers created. But, once the parties 
have by the terms they employ defined the permitted limits, 
no Gourt has any right to narrow those limits by reason of any 
lear that the powers as actually circumscribed by the language 
nRurally underetood may be abused. This has been pointed 
^ A"® Privy Council on several occasions, including the 
case of the Bank of Toronto v. Lambe^^. The ordinary mean¬ 
ing ot the tenns employed in one place may be restricted by 
terms used elsewhere: that is pure legal construction. But, 
once their ti^e meaning is so ascertained, they cannot be further 

. ^^^se. The non-granting of powers, the 
expressed qualifications of powers granted, the expressed reten- 
Uon of powers, are all to be taken into account by a Court, 
uut the extravagant use of the granted powers in the actual 
working of the Constitution is a matter to be guarded against 

(1878) 12 App.Caa. 575, at 
pp. 586-587. 
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by the constituencies and not by the Courts. When the people 
of Australia, to use the words of the Constitution itself, “ united 
in a Federal Commonwealth,” they took power to control by 
ordinary constitutional means any attempt on the part of the 
national Parliament to misuse its powers. If it be conceivable 
that the representatives of the people of Australia as a whole 
would ever proceed to use their national powers to injure the 
people of Australia considered sectionally, it is certainly within the 
power of the people themselves to resent and reverse what may be 
done. No protection of this Court in such a case is necessary 
or proper. Therefore, the doctrine of political necessity, as 
means of interpretation, is indefensible on any ground. The 
one clear line of judicial inquiry as to the meaning of the Con¬ 
stitution must be to read it naturally in the light of the circum¬ 
stances in which it was made, with knowledge of the combined 
fabric of the common law, and the statute law which preceded 
it, and then lucet ipsa per se. 

The Constitution was established by the Imperial Act 63 and 
64 Viet. c. 12. The Act recited the agreement of the people of 
the various colonies, as they then were, “ to unite in one indis¬ 
soluble Federal Commonwealth under the Crown of the United 
Kingdom of Great Britain and Ireland, and under the Constitu¬ 
tion hereby established.” “ The Crown,” as that recital recog¬ 
nizes, is one and indivisible throughout the Empire. Elementary 
as that statement appears, it is essential to recall it, because 
its truth and its force have been overlooked, not merely during 
the argument of this case, but also on previous occasions. Dis¬ 
tinctions have been relied on between the “ Imperial King,” the [ 
“Commonwealth King” and the “State King.” It has been 
said that the Commonwealth King has no power to bind the 
first and the last, and, reciprocally, the last cannot bind cither 
of the others. The first step in the examination of the Con¬ 
stitution is to emphasize the primary legal axiom that the 
Crown is ubiquitous and indivisible in the King’s dominions. 
Though the Crown is one and indivisible throughout the Empire, 
its legislative, executive and judicial power is exercisable by 
different agents in different localities, or in respect of different 
purposes in the same locality, in accordance with the common 
law, or the statute law there binding the Crown (Williams v. 
Howarth?^\ Municipalities* Case^^: Theodore v. Duncan^^, and 
The Commonwealth v. ZacJuiriassen and Blom^^. The Act 63 
and 64 Viet. c. 12, establishing the Federal Constitution of Aus¬ 
tralia, being passed by the Imperial Parliament for the express 
purpose of regulating the royal exercise of legislative, executive 
and judicial power throughout Australia, is by its own inherent 
force binding on the Crown to the extent of its operation. It may 
be that even if sec. V. of the Act 63 & 64 Viet. c. 12 had not 
been enacted, the force of sec. 51 of the Constitution itself would 


27 (1905) A.C. 551. 

28 (1919) 26 C.L.R., at p. 533. 
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Crown in riglit of a State so far as anv law 
>tiider It purported to affect the Crown in that 
right but, however that may be, it is clear to us that in presence 

’ Constitution that 

result must follow. The Commonwealth Constitution as it 
exists the time being, dealing expressly with sovereign func¬ 
tions of the Crown in its relation to Commonwealth and to 
btates, necessarily so far binds the Crown, and laws validly made 
by authority of the Constitution, bind, so far as they purport 
to clo so, the people of every State considered as individuals or 
as political organisms called States—in other words, bind both 
Crown and subjects. 

legislative power to the Commonwealth is, undcr 
tne doctrine of Hodge v. The Queen^^ and within the prescribed 
limits of area and subject matter, the grant of an “ authority 
as plena^ and as ample ... as the Imperial Parliament 
HI the plenitude of its power possessed and could bestow,” a 
doctrine affirmed and applied in a remarkable degree in 
Attomey^General for Canada v. Cam and Gilhvla^^. “The 
nature and principles of legislation” (to employ the words of 
l»ord Selhorne in Burah*s Case^^), the nature of dominion self- 
government and the decisions just cited entirely preclude, in our 
opinion, an a 'priori contention that the grant of legislative power 
to the Commonwealth Parliament as representing the will of 
the whole of the people of all the States of Australia should not 
bind within the geographical area of the Commonwealth and 
within the limits of the enumerated powers, ascertained by the 
ordinary process of construction, the States and their agencies 
as representing separate sections of the territory. These con¬ 
siderations ^ establish that the extent to which the Crown, 
considered in relation to the Empire or to the Commonwealth 
or to the States, is bound by any law within the granted 
authority of the Parliament, depends on the indication which the 
S^ves of intention to bind the Crown. It is undoubted that 
those who maintain the authority of the Commonwealth Parlia¬ 
ment to pass a certain law should be able to point to some 
enumerated power containing the requisite authority. But we 
also hold that, where the affirmative terms of a stated power 
would justify an enactment, it rests upon those who rely on 
some limitation or restriction upon the power, to indicate it in 
the Constitution. 

Applying these principles to the present case, the matter 
stands thus;—^c. 51 (xxxv.) is in terms so general that it 
extends to all industrial disputes in fact extending beyond the 
limits of any one State, no exception being expressed as to indus¬ 
trial disputes in which States are concerned; but subject to any 
^>ecial provision to the contrary elsewhere in the Constitution. 
The respondents suggest only section 107 as containing by 
implication a provision to the contrary. The answer is that 

3' (1883) 9 App.Cas. 117. at 32 ( 1906 ) A.C., 542. at p. 547. 

P. 132. 33 3 A.C., at p. 904. 
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sec. 107 contains nothing which in any way either cuts down 
the meaning of the expression “industrial disputes” in sec. 51 
(xxxv.) or exempts the Crown in right of a State, when party 
to an industrial dispute in fact, from the operation of Common¬ 
wealth legislation under sec. 51 (xxxv.). Sec. 107 continues the 
previously existing powers of every State Parliament to legislate 
with respect to (1) State exclusive powers and (2) State powers 
which are concurrent w'ith Commonwealth powers. But it is 
a fundamental and fatal error to read sec. 107 as reserving any 
power from the Commonwealth that falls fairly within the 
explicit terms of an express grant in sec. 51, as that grant is 
reasonably construed, unless that reservation is as explicity 
stated. The effect of State legislation, though fully within the 
powers preserved by sec. 107, may in a given case depend on sec. 
109. However valid and binding on the people of the State 
where no relevant Commonwealth legislation exists, the moment 
it encounters repugnant Commonwealth legislation operating on 
the same field the State legislation must give way. This is 
the true foundation of the doctrine stated in D*Emden v. 
Pedder^^ in the so-called rule quoted, which is after all only a 
paraphrase of sec, 109 of the Constitution. The supremacy 
thus established by express words of the Constitution has been 
recognized by the Privy Council without express provision in 
the case of the Canadian Constitution (see, e.g., La Compagnie 
Hydraulique v. Continental Heat and Light Co.35.) The 
doctrine of “ implied prohibition “ finds no place where the 
ordinary principles of construction arc applied so as to discover 
in the actual terms of the instrument their expressed or neces¬ 
sarily implied meaning. The principle we apply to the Com¬ 
monwealth we apply also to the States, leaving their respective 
acts of legislation full operation within their respective areas 
and subject matters, but, in case of conflict, giving to valid 
Commonwealth legislation the supremacy expressly declared by 
the Constitution, measuring that supremacy according to the 
very words of sec. 109. That section, which says “When a 
law of a State is inconsistent with a law of the Commonwealth, 
the latter shall prevail, and the former shall, to the extent of 
the inconsistency, be invalid,” gives supremacy, not to any 
particular class of Commonwealth Acts but to every Common¬ 
wealth Act, over not merely State Acts passed under concurrent 
powers but all State Acts, though passed under an exclusive 

power, if any provisions of the two conflict; as they may_if 

they do not, then cadit qiLcestip. 

We therefore hold that States, and persons natural or artificial 

representmg States, when parties to industrial disputes in fact, 

are subje<^ to Cornmonwealth legislation under pi. xxxv. of sec. 

51 of the Constitution, if such legislation on its true construction 
applies to them. 

That answers the first of the questions for our determination, 
which we have categorically set out. 


3^ 1 C.L.R.. 91. 
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j • _ ^ answered the second question yes ” -ind 

continued:—] ’ 

3- Previous Cases.~lt is proper that, in view of our revision 
of prior decisions, we should, for the guidance of Commonwealth 
and states and the better to evidence the meaning of this judg¬ 
ment, indicate the future authority or otherwise of some of the 
principal cases involved in our consideration of this matter. 

B^Emden v. Pedder^^ was a case of conflict between Common- 
wealth law and State law. The Commonwealth law (Audit \ct 
1901) made provision as to how public moneys of the Common¬ 
wealth were to be paid out: written vouchers were required for 
all accounts paid (secs. 34 (6) and 46). The irresistible con¬ 
struction of the Act is that these vouchers, which the law 
requires for the protection of the Commonwealth Consolidated 
Revenue Fund, are to be under the sole control of the Common¬ 
wealth authorities. A State Act making it an offence to give 
such a voucher except on a condition imposed by the State Par- 
Iiament, namely, a tax in aid of the State revenue, wa:^, so far, 
manifestly inconsistent with the Commonwealth law. Sec. 109 
of the Constitution applies to such a case, and establislics the 
invalidity to that extent of the State law. The decision rests 
on the supremacy created by sec. 109, and is sound. So far 
as any observation in that case can be regarded as favouring 
a reciprocal doctrine creating invalidity of Commonwealth legis¬ 
lation by reason of State Constitution or legislation, that 
observation must be considered as unwarranted by the Constitu¬ 
tion, and overruled. 

Beakin v. Webb and Lyne v. Webb^"^ were cases in which it 
was held that the State Income Tax Act of Victoria did not 
validly extend to tax moneys which had been received as Com¬ 
monwealth salary. The decision was rested on two grounds, 
both found in the American case of Bobbins v. Erie County^^. 
T^e fii*st ground is that taxation of a person who is a Federal 
officer necessarily, per se, so far as it reaches money he received 
as s^ary, and although it so reaches tliat money by reason of 
provisions which apply generally to the whole community with¬ 
out discrimination, is an interference with the means employed 
by the Commonwealth for the performance of its constitutional 
ninctions. The second ground is that the State Income Tax 
•^t was in conflict wdth the Commonwealth law fixing the 
officer’s salary. The law, as laid down in those cases, was dis¬ 
sented from by the Privy Council in Webb v. Outrim^’^, and was 
disapproved by two Justices as against three in the subsequent 
case of Baxter v. Commissioners of Taxation (A^.S.1T.)^°. Hav¬ 
ing regard to the principles we have stated, the first ground is 
erroneous. An act of the State Legislature discriminating 
against Commonwealth officers might well be held to have the 

1 C.L.R., 91. 39 (1907) A.C., 81; 4 C.L.R., 

1 C.L.R., 585 356. 

38 (1842) 16 Peters 435. (1909) 4 C.L.R. 1087. 
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necessary effect of conflicting with the provision made by the 
Commonwealth law for its officers relatively to the rest of the 
community. The second ground depends on the construction 
of the Commonwealth Act with which the State Act is alleged 
to conflict. If, on a proper construction of both Acts, they 
conflict, the State Act is, to that extent, invalid. But that is 
so by force of the express words of sec. 109, and not by reason 
of any implied prohibition. The final result is to be reached, 
not by a Commonwealth Act i^ermitting the State Legislature to 
exercise a power it does not possess—except where the Constitu¬ 
tion itself so provides, as in sec. 91 and sec. 114—but by valid 
Commonwealth legislation expressly or impliedly by marking 
limits conflicting with State legislation which is valid except for 
the operation of sec. 109. It is on this ground that the actual 
decision in Chaplin v. Coynmissioner of Taxes is to be 

upheld as correct. Baxfer*s Case^^, of course, is in the same 
position as Deakin v. Webb^^. 


In the Railway Servants^ Case^^ the decision in D'Emden v. 
Pedder^^ was applied e conve.rso. To reach that result the 
Court, relying upon a great number of American cases, held (1) 
that the rule as quoted from the earlier case could and should 
be applied conversely, and (2) that State railways were spe¬ 
cially recognized by the Constitution as “ State instrumentali¬ 
ties ” for “ governmental functions ” and beyond the ambit of 
Commonwealth legislative power. It is apparent that if, as 
we have stated, the true basis of D’Emden v. Pedder^^ is the 


supremacy of Commonwealth law over State law where they 
meet on any field, there can be no possible reciprocity. Mutual 
supremacy is a contradiction of terms. Commonwealth legisla¬ 
tion on an exclusive field, such as the Post Office, might conflict 
in incidental provisions with State legislation on a main exclu¬ 
sive field or as to incidental provisions; for instance, offences 
might be inconsistently dealt with, or, as recent examples, the 
prohibition of State referenda, and the closing of hotels on Com¬ 
monwealth election day. The first ground is not legally sus¬ 
tainable. vvith respect to the second ground, the general 
proprietary right of the States in respect of their railways is 
undoubtedly recognized and specially protected; but the ‘Con¬ 
stitution just as clearly confers upon the Commonwealth Parlia¬ 
ment the express power sUted in pi. xxxv., and does not proceed 
to except therefroin the States, as it does (subject to a qualifi- 
cation) m relation to banking (pi. xiii.) and insurance (pi. xiv.). 

1 n f"-- the P-'ivy Council in Attomey- 

Ger^ral for Canada v. Ritchie Contracting and Supply CoA^:^ 

It has often been pointed out that the domain of legislation is 
quite a different matter from proprietary rights.” It was so 
pointed out, for instance, in Attorney-General for Canada v. 
Attorney-General for Ontario (the Fisheries Case)« and in 


(1911) 12 C.L.R. 375. 
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Ontario Mining Co. v. Scybold^^. Railways not only can be, 
but have been, and are at the present time, privately owned and 
operated. They do not stand in any different position, so far 
as regards the legislative authority of the Commonwealth under 
pi. XXXV., from that occupied by the trading concerns of Western 
Australia. “ The text is explicit.” to repeat Lord Lorebum’s 
phrase. So the matter stands with respect to the Railway 
Servants* Case^^ in principle. But further, it is hopelessly 
opposed to the decision in the following volume of the Com- 
monwealth Law Reports — Attomey-General for New South 
Wales V. Collector of Customs for New South Wales (the Steel 
Rails Case)'*^. In that case it was unanimously decided by 
five Justices that, apart from sec. 114 of the Constitution, there 
was nothing to prevent the Commonwealth Customs Act opera¬ 
ting so as to prevent the States importing steel rails for their 
railways free of duty. If tlie C'ustoms Act ap])licd at all, it 
could apply to prohibit the importation of steel rails or any 
other article required for State railways. A more drastic inter¬ 
ference than that case sanctions can hardly be imagined. It 
was an insistence on money being applied from the State Trea¬ 
sury for purposes of the Commonwealth Treasury as a condition 
of the State being allowed to import steel rails from abroad for 
use on its railways. Some difTorence of opinion occurred as 
to the nature of the duty, but none as to the primary validity 
of the interference. Difference of opinion also arose as to the 
reasons for permitting the primary interference. Griffith C..T. 
relied on (1) the doctrine of ” necessity ” and (2) that the State 
function protected must be exercised within the State. The 
first ground we have dealt with, and as to the second it is to 
be observed that the function sought to be protected was the 
function not of importing goods but of operating State railways. 
Barton J. thought that as the legislative power of the Common¬ 
wealth was exclusive, the State could not complain. But no 
distinction is made in the Constitution as to Commonwealth 
authority between its exclusive and its concurrent powers. That 
distinction affects the legislative power of the States, but not 
the effect of Commonwealth Acts once made. O’Connor J. 
rested on the necessity of maintaining the effective exercise of 
the Commonwealth power. But that applies to every power. 
Isaacs J. rested on his views in R. v. Sutton (the Wire Netting 
Case)®®. In that case Isaacs J. and Higgins J. held primarily 
that the Commonwealth commerce power as to foreign trade was 
complete, that the Crown was indivisible, but that its power 
varies in different localities, even in the same locality, and 
therefore the Crown, in right of New South Wales, was bound 
by what the Crown, in right of the Commonwealth, had enacted. 

It is plain, therefore, that the utmost confusion and uncer¬ 
tainty exist as the decisions now stand. The Railway Servants* 


(1903) A.C., 73, at p. 82. 
“*8 4 C.L.R.. 488. 


^9 (1908) 5 C.L.R. 818. 
50 5 C.L.R., 789. 
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Cose^i jg wholly irreconcilable with the Steel Rails Case®^. The 
latter is sustainable on the principles we have enunciated; the 
former is not. The Railway Servants^ Case, consequently, 
cannot any longer be regarded as law. There are other cases 
in which the doctrine of implied prohibition is more or less 
called in aid to limit the otherwise plain import of legislative 
grants to the Commonwealth: it is sometimes difficult to say 
how far the decision is dependent upon such a doctrine, and 
therefore we hesitate to pronounce upon those cases, and leave 
them for further consideration, subject to the law as settled by 
this decision; but it is beyond any doubt that the doctrine of 
“ implied prohibition ” can no longer be permitted to sustain a 
contention, and, so far as any recorded decision rests upon it, 
that decision must be regarded as unsound. 

[fiiogfns J. delivered a separate opinion agreeing in substance 
with the above opinion. Gavan Duffy J. dissented.] 

Notes. 

(a) The doctrine of immunity of instrumentalities was first 

formulated by the United States Supreme Court in M’Culloch 
V. Maryland^^, where it was applied in favour of the Federal 
government; it was applied in favour of the State governments 
in Collector v. Day^^. The rule is a particular application of 
the doctrine of “ implied prohibitions " explained in case 2. In 
this century, the ambit of both doctrines in U.S. constitutional 
law has been much reduced; see Rottschaeffer on Constitu¬ 
tional Law", pp. 82-88, 96-114, and especially Graves v. New 
York^^, where the actual decision in Collector v. Day —(prohibi¬ 
tion of Federal taxes on salaries of State public servants)_was 

virtually overruled. But neither doctrine has entirely dis¬ 
appeared from the constitutional law of the U.S.A. 

(b) Although the principal case formally overrules the 
doctrines of implied prohibitions and immunity of instrumen¬ 
talities as they had previously been accepted and applied in the 
High Court, the ideas underlying those doctrines have not 
entirely disappeared from Australian constitutional law; see 
the Note to case 5; case 7, per Rich, Dijcon and Evatt JJ and 
Note (a); case 8, per Starke J. and Note (a); and the dictum 
of Latham <^J. m the Public Service Case quoted in the Note to 
case 26 But reference to the federal implications of the 
Constitution is now less frequent and specific than before the 
principal case; the only subsequent decisions in which reasoning 
along the lines of implied prohibitions ” has directly influenced 
the result are the cases noted to case 26, in which restrictions 
have been placed on the Commonwealth defence power. For 
direct applications of the principal case, see cases 5 and 47. 


5/ 5 C.L.R.. 818. 
53 (1819) 4 Wh« 


54 (1870) 11 Wall. 113. 

55 (1938) 306 VS., 466. 
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(c) The principal case does not forbid the making of implica¬ 
tions from the Constitution. The principles of responsible 
government, described in the principal case as “ pervading ” 
the Constitution, are only hinted at in its text; e.g. in s. 64. 

(d) In Webb v. Outrim, the Privy Council distinguished the 
■^ustialian from the American Constitution on two grounds' 
firstly, that “ no State of the Australian Commonwealth pos¬ 
sesses the power of independent legislation possessed by the States 
of the American Union,” since Australian State statutes require 
the Crown’s assent; secondly, that the U.S. Supreme Court has 
a power of “ annulling ” a statute on the ground that it is 
“ contrary to the tone and spirit ” of American institutions. In 
fact, the conventions governing the relation of the Crown to 
Australian State parliaments make those parliaments as indepen¬ 
dent within their sphere as are American State legislatures, and 
the U.S. Supreme Court claims no greater power of treating 
statutes as “ ultra vires ” than do Australian Courts and the 
Privy Council. However, the principal ground of their Lord- 
ships’ decision was that on the maxim expressum facit cessare 
tacitiim,” the Constitution leaves no room for implied prohibi¬ 
tions. For other aspects of Webb v. Outrim, see case 50. 

(e) In Tasmania v. Commonwealth and Another^^, Griffith 
C.J. ruled that the draft Constitution Bills of 1891, 1897 and 1898 
prepared by the Federal Conventions could be referred to, but 
not speeches of Convention members. This opinion has never 
been dissented from, but the draft Bills have never since been 
used as the basis for a decision. 

56 (1904) 1 C.L.R., at 333. 


2 . 

{Characterization of statutes. Achieving by indirect means 
what cannot be achieved by direct means. Laws imposing 
taxation: Con. s. 55. Discrimination and preference: Con. ss. 
51 (ii.), 99.) 

The King v. BargerL 

Griffith C.J., Barton and O'Connor JJ.:—^The question for 
decision in these two cases is, shortly, whether the Act No. 16 of 
1906, intituled “An Act relating to Duties of Excise,” and having 
for ite short title the ^[Excise Tariff 1906 ” (No. 16), is a valid 
exercise of the legislative powers of the Commonwealth Parlia¬ 
ment. 

The second section of the Act is as follows:—“Duties of 
Excise shall on and from the first day of January one thousand 
nine hundred and seven be imposed on the dutiable goods 

' (1908) 6 C.L.R., 41 (H.C.) 
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specified in the Schedule at the rates specified in the said 
Schedule. 

“ Provided that this Act shall not apply to goods manufac¬ 
tured by any person in any part of the Commonwealth under 
conditions as to remuneration of labour which— 

(a) are declared by resolution of both Houses of Parlia¬ 
ment to be fair and reasonable; or 

(b) are in accordance with an industrial award under the 
Commonwealth Conciliation and Arbitration Act 

1904; or 

(c) are in accordance with the terms of an industrial 
agreement filed under the Commonwealth Concilia¬ 
tion and Arbitration Act 1904; or 

(d) are, on an application made for the purpose to the 
President of the Commonwealth Court of Concilia¬ 
tion and Arbitration, declared to be fair and reason¬ 
able by him or by a Judge of the Supreme Court of 
a State or any person or persons who compose a State 
Industrial Authority to whom he may refer the 
matter.” 

The goods specified in the Schedule are agricultural imple¬ 
ments of different sorts, and the duty imposed is in some cases 
at fixed rates and in others at ad valorem rates. Barger’s case 
is an action for penalties for manaufacturing exciseable goods, 
viz., agricultural implements of the kind described in the 
Schedule, without a licence as required by the Excise Act 1901, 
sec. 35. The formal question in this case is whether the goods 
are exciseable goods. McKay’s case is an action to recover 
the fixed duties in respect of similar goods manufactured by 
him, and as to which he is not entitled to the benefit of the 
proviso. The defendants in both cases object that, notwith¬ 
standing the title and phraseology of the Act, it is, in sub¬ 
stance, not an exercise of the power of taxation conferred on 
the Parliament by the Constitution, but an attempt to regulate 
the internal trade and industry of the States, which, it is said, 
is not within the powers of the Parliament but is reserved to the 
States. They also contend that, even if the Act is an exercise 
of the power of taxation, it is void because it authorizes dis¬ 
crimination between States and parts of States. 

The question for decision is entirely one of construction. 
Whether it is in the best interests of the Commonwealth that 
the Federal Parliament should have the powers contended for, 
or whether those interests would be best furthered by the exercise 
of the powers reserved to the States, are matters with which this 
Court has no concern. Our duty is to declare the law as we 
find it, not to make new law. 

The Act in question does not impose the tax upon all goods 
of the specified classes, but only upon some of them. Goods 
which are indistinguishable by any physical attributes are never¬ 
theless differentiated for the pxirpose of taxation according as 
certain prescribed conditions of the remuneration of labour have 

[63-64] 
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their manufacture. Commenting 
upon this provision, the defendants contend that if tlie Coni- 

SrHab Idv taxation make 

the liability or non-liability to taxation conditional upon the 

observance of rules of conduct defined in the taxing Act a 

ThJls fhe D conduct is in effect conferred. 

Thus, the Commonwealth Parliament might impose a tax under 

the naine of a licence fee, upon all persons carrying on anv 
specified trade or occupation, with a remission of the tax to all 
persons who carry it on in accordance with specified conditions 
and the amount of the fee might be made so large as to be pro¬ 
hibitive except on compliance with these conditions. The same 
result might be achieved by a poll tax with similar remissions 

wWK contend, in the first place, that, in determining 

whether a particular law is or is not within the power of thf 
Parliarnent, regard must be had to the substance of the legisla- 

^ 'T'n® proposition is sup- 

, Qt4e6ec V. Queen Insurance Co.^ the 

validity of a Statute of the province of Quebec was tested on 

was held that, although the Statute in form 
u ^ exercise of the power of direct taxation pos- 

.A—^ ^ f * legislature, it was in substance an 

attempted exercise of the power of indirect taxation, which was 
within the exclusive domain of the Dominion legislature. In 

V. Queen3, which raised a similar ques- 

Committee that the true nature 
rff«l legislation in the particular instance under 

f always be determined in order to ascertain the 

dass of subject to which it really belongs. In the ca«e of 

faUd7tv“of ll' 6aid:—“In considering the 

not f ^ ^ ri ® substance and 

wm Sood in substance, the Cour. 

TvX +11 7 substance, and hold the law to be valid, what- 
true converse proposition is equally 

r^e same rule is applied in the United States In Guv v 
CourTi^^ * Marfan J., delwering the judgment of the Supreme 
S^eis of taHl-” Baltimore, which had large 

LdeTthe^or orwht^agfd^^^^^^^ 

wha^s chooses, can permit the public 

Tuth^ritv of the CU°T”""'“■hout charge. UndL the 
from all who ® • t ’• exact wharfage fees, equally, 

do “ot e^eed^he^® wharves, provided such charges 

propertv what IS a fair remuneration for the use of its 
u ij M Vi** * -i^ut it cannot employ the prooertv it thus 
holds for pubhc use so as to hinder, obstruct or burden Ynter-stX 

^ f~i ^ 11 I ^ 


J (1878) 3 App.Caa. 1090 
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J (1904) 1 C.L.R. 497. at p. 511. 
5 (1879) 100 U.S. 434, at p. 442. 
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commerce in the interest of commerce wholly internal to that 
State. The fees which it exacts to that end, although denomin¬ 
ated wharfage dues, cannot be regarded, in the sense of our 
former decisions, as compensation merely for the use of the 
City’s property, but as a mere expedient or device to accomplish, 
by indirection, what the State could not accomplish by a direct 
tax, viz., build up its domestic commerce by means of unequal 
and oppressive burdens upon industry and business of other 
States.” 

The question for our consideration, then, is the nature of the 
power conferred upon the Commonwealth Parliament with respect 
to taxation, and whether the ambit of that power is circum¬ 
scribed by any, and what limits. For, within the ambit of its 
powers, tile authority of the Coramonwealtli is plenary, supreme, 
and unchallengeable: The Queen v. Bvrah^; Hodge v. The 
Queen'^. 

In examining the language of the Constitution it is necessary 
to bear in mind the distinction between means and ends— 
between the ends that can be attained by exercise of the legis¬ 
lative power and the means that can lawfully be adopted to 
attain those ends. It is not disputed that the effect of the Act 
now in question, if valid, is to enable the Commonwealth to 
exercise a large though indirect influence upon the conditions of 
labour employed in the manufacture of agricultural implements 
in the several States. 

The Attorney-General claimed that the Commonwealth should 
have this power, and very properly pointed out that in many 
cases the result of the exercise of the power of taxation is to 
bring about indirect consequences which are desired by the legis¬ 
lature, and which could not practically, or could not so easily, 
be brought about by other means. The policy of protective 
tariffs rests upon this basis. The effect of a protective tariff 
may be to raise or lower prices, or to raise or lower rates of 
wages. In a Federal State it may not be within the competence 
of the taxing authority to interfere directly with prices or wages, 
but the circumstance that a tax affects those matters indirectly 
is irrelevant to the question of competence to impose the tax. 
In other words, the circumstance that an indirect effect may be 
produced by the exercise of admitted power is irrelevant to the 
question whether the legislature is competent to prescribe the 
same result by a direct law. An illustration of this doctrine 
is afforded by a comparison of the cases of United States v. 
De TFfft®, and McCray v. United States^. In the former case 
it was held that an Act of Congress, which made it a mis¬ 
demeanour to mix for sale naptha and illuminating oils, or to 
sell such a mixture or offer it for sale, or to sell or offer for 
sale petroleum containing certain inflammable oils, was invalid, 
as relating exclusively to the internal trade of the States In 
the latter case an Act imposing a duty of Excise upon goods 


6 3 App. Cas., 889. 

7 (1883) 9 App.Cas. 117. 


8 (1869) 9 Wall. 41 
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adulterated in a specific manner was held valid, although the 
tax was so large as to be, in effect., prohibitive of the adultera¬ 
tion. In that case objection was also taken to various detailed 
provisions of the Act, as relating to matters of State concern. 
But they were all provisions of such a nature as are common 
in Acts relating to the collection of internal revenue, being 
incidental to the prevention of evasions of the tax itself, and 
the objection was overruled. 

Again, the motive which actuates the legislature, and the 
ultimate end desired to be attained, are equally irrelevant. A 
Statute is only a means to an end, aiul its validity depends 
upon whether the legislature is or is not authorized to enact the 
particular provisions in question, entirely without regard to their 
ultimate indirect consequences. 

The scheme of the Australian Constitution, like that of the 
United States of America, is to confer certain didinite powers 
upon the Commonwealth, and to reserve to the Siatc-s, whose 
powers before the establishment of the Commonwealth were 
plenary, all powers not expressly conferred upon the Common¬ 
wealth. 

This is expressed by sec. 107 of the Constitution, which pro¬ 
vides that:— 

(They quoted the section and the corresponding U.S. Art. 
X.] 

Sec. 51 provides that:— 

[They quoted pi. ii. and the corresponding U.S. Art. I, sec. 8, 
sub-sec. 1.] 

The first question that arises at this point is:—AVhat is the 
meaning of the word taxation ” as used in the Constitution, an 
instrument which became law in the year 1900? 

It is possible that since that time the word may have been 
used in Australia in a wider or more limited sense, but what¬ 
ever it meant in 1900 it must mean so long as the Constitution 
exists, so far as regards the nature and extent of the power 
conferred on the Parliament with respect to it. 

The primary meaning of ” taxation ” is raising money for the 
purposes of government by means of contributions from 
individual persons. 

Taxation differs from exaction in that the obligation to con¬ 
tribute depends upon prescribed differentiations of the persons 
from whom, or the things in respect of which, the contribution 
is to be made. The pow’er to tax necessarily involves the 
power to select the subjects of taxation. In the case of things 
the differentiation or selection is, in practice, usually made by 
reference to objective facts or attributes of the subject matter, 
so that all persons or things possessing those attributes are 
liable to the tax. The circumstance that goods come from 
abroad or from a particular foreign country, or that particular 
processes or persons have been employed in their production, 
or that they possess certain ingredients, are instances of attri¬ 
butes which have been chosen for the purpose of differentiation. 

[67-68] 
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In a State possessing plcnarj'^ powers of legislation any condition 
whatever may be imposed as a basis of selection for taxation 
purposes, and it is immaterial whether the differentiation should 
properly be regarded as an exercise of the power of taxation or 
of some other power. 

But where the competency of Parliament is limited, as in a 
Federal State, to specific matters, it is material, and indeed 
necessary, to inquire whether an attempted exercise of the 
power of’ legislation falls within some one or more of the 
enumerated powers. In the present case the only relevant power 
is that of taxation. 

The grant of the power of taxation is a separate and indepen¬ 
dent grant. This is the accepted law in the United States. In 
interpreting the grant it must be considered not only with 
reference to other separate and independent grants, such as the 
power to regulate eirternal and inter-state trade and commerce, 
but also with reference to the powers reserved to the States. 

It was not contested in argument that regulation of the con¬ 
ditions of labour is a matter relating to the internal affairs of 
the States, and is therefore reserved to the States and denied 
to the Commonwealth, except so far as it can be brought within 
one of the thiidy-nine powers enumerated in sec. 51. 

In some instances, when it was intended to allow the Parlia¬ 
ment to regulate the domestic affairs of the States, the power 
was conferred by express words. See, for instance, para¬ 
graphs:— 

[They quoted pi. xii, xiii, xv, xvi, xvii and xx of s. 51.] 

We are thus led to the conclusion that the power of taxation, 
whatever it may include, was intended to be something entirely 
distinct from a power to directly regulate the domestic affairs 
of the States, which was denied to the Parliament. 

The fact that taxation may produce indirect consequences was 
fully recognized by the framers of the Constitution. They 
recognized moreover, that those consequences would not, in the 
nature of things, be uniform throughout the vast area of the 
Commonwealth, extending over 32 parallels of latitude and 40 
degrees of longitude. The varjung conditions of climate— 
tropical, sub-tropical and temperate—and of locality—near or 
at great distances from the seaboard—make an effectual dis¬ 
crimination for many purposes between the several portions of 
the Commonwealth. Lest, however, the Parliament should 
desire to bring about equality in the incidence of the burden 
of taxation, or what has been called an equality of sacrifice, by 
discriminating between such different portions, they were 
expressly prohibited from doing so. The words of placitum ii: 
“Taxation; but so a.s not to discriminate between States or 
parts of States ” recognize the fact that nature has already dis¬ 
criminated, and prescribe that no attempt shall be made to 
alter the effect of that natural discrimination. So in placitum 
iii. “ Bounties on the production or export of goods, but so that 
such bounties shall be uniform throughout the Commonwealth,’^ 

[ 68 - 70 ] 
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the Parliament is precluded from attempting to equalize tlie 
conditions which nature has made unequal. Again, by sec. 88 
it is prescribed that “ uniform duties of Customs ” shall be 
imposed within two years. The inequality of the indirect effect 
of Customs duties in different parts of the Commonwealth is 
obvious to all persons acquainted with its conditions, but any 
attempt to correct this inequality is forbidden. This is well 
illu^rated by the case of the Colonial Sugar Company v. 
Irving'^^j which related to the Excise dutj' imposed on all sugar 
in respect of which Customs duty had not been already paid. 
It was objected by the appellants that the Act offended against 
the prohibition of discrimination because in some States the 
rate of Customs duty on sugar had been higher than in others, 
from which it followed that the actual burden of the new Excise 
duty was unequal in its incidence. This contention was rejected 
by the Judicial Committee, who said that the discrimination, 
if any, was not effected by the Act imposing the Excise duty, 
but by the operation of the State laws previously existing. E 
co^iverso, if the Excise duty had been made to vary in inverse 
proportion to the Customs duties in the several States so as to 
make the actual incidence of the burden practically equal, that 
would have been a violation of the rule of uniformity. The 
object of the provision is further shown by sec. 92, which pro¬ 
vides that “ On the imposition of uniform duties of Customs, 
trade, commerce, and intercourse among the States 
shall be absolutely free.” 

It follows from what has been said that the power of taxation 
IS subject to some limits. On the other hand, so long as the 
prescribed limits are not transgressed, the Parliament may 
select the persons or the things in respect of which the exercise 
of the power is to operate. It is contended for the Common¬ 
wealth that this power of selection is only limited by the express 
words of placitum ii. and sec. 88, and that the discrimination 
or selection may be made to depend upon any other condition 
whatever, including conditions relating to personal conduct, or 
the regulation of domestic industrial conditions. The defen¬ 
dants contend, on the other hand, that the limitation of the 
power of selection is to be found, not only in the express words 
m sec. 51, placitum ii., and sec. 88, but also in other parts of the 
Constitution, so that the grant of the power of taxation, which, 
as already said, is an independent power, must be so construed 
as to be not inconsistent with the other provisions of that instru¬ 
ment. If this latter contention be rejected, it would follow 
power of taxation is an overriding power, which would 
u ^ the Parliament to invade any region of legislation, 
although it is impliedly forbidden to enter it, and this by the 
simple process of making liability to the taxation depend upon 
matters within those regions. In this connection I will read 
a passage from the judgment of this Court in Peterswald v. 
Bartley^'^i —“In construing a Constitution like this it is neces- 


(190ft) A.C., 360. 


’1 (1904) 1 C.L.R. 497. at p. 607. 
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sary to have regard to its general provisions as well as to par¬ 
ticular sections, and to ascertain from its whole purview whether 
the power to deal with such matters was intended to be with¬ 
drawn from the States, and conferred upon the Commonwealth. 
The Constitution contains no pi'ovisions for enabling the Com¬ 
monwealth Parliament to interfere with the private or internal 
affairs of the States, or to restrict the power of the States to 
regulate the carrying on of any businesses or trades within 
their boundaries, or even, if they think fit, to prohibit them 
altogether. That is a very important matter to be borne in 
mind in considering whether this particular provision ought to 
be construed so as to interfere with the States’ powers in that 
respect. If the majority of the Supreme Court were right, the 
Constitution will have given to the Commonwealth, and with¬ 
drawn from the States, the power to regulate their internal 
affairs in connection with nearly all trades and businesses 
carried on in the States. Such a construction is altogether 
contrary to the spirit of the Constitution, and will not be accepted 
by this Court unless the plain words of its provisions compel us 
to do so.” 

The defendants contend that the doctrine laid down by this 
Court in the case of D’Emden v. Pedder^^ and applied in the 
Federated Amalgamated Government Railway and Tramway 
Service Association v. New South Wales Railway Traffic 
Employes Association^^ to the case of attempted interference 
by the Commonwealth with functions reserv'ed to the States, 
prohibits any interference, by means of the exercise of the power 
of taxation, with matters as to which direct interference is 
expressly or impliedly prohibited. The rule, however, applicable 
to the present case is different, but it is founded upon the same 
principles. The Constitution must be considered as a whole, 
and so as to give effect, as far as possible, to all its provi¬ 
sions. If two provisions are in apparent conflict, a construction 
which will reconcile the conflict is to be preferred. If, then, it 
is found that to give a particular meaning to a word of indefinite, 
and possibly large, significance would be inconsistent with some 
definite and distinct prohibition to be found elsewhere, either 
in express words or by necessary implication, that meaning must 
be rejected. It follows that, if the control of the internal affaire 
of the States is in any particular forbidden, either expressly or 
by necessary implication, the power of taxation cannot be 
exercised so as to operate as a direct interference. Prima facie, 
the selection of a particular class of goods for taxation by a 
method which makes the liability to taxation dependent upon 
conditions to be observed in the industry in which they are 
produced is as much an attempt to regulate those conditions as 
if the regulation were made by direct enactment. 

The distinction has already been pointed out between the 
indirect effect of the imposition of taxes upon the i m portation or 

12 1 C.L.R.. 91. 13 (1907 ) 4 C.L.R. 488. 
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production of particular goods, which may, in effect be nroliihi 

oflo^s of tl,e p..o':iu'tio;: 

ter'o^f’thTrp^"h''f is t'le true nature and cl.arac- 

^ ^ before us, and in this connection it will be oon- 

by a State legislature with regard to domestic matters. It is 

fn ® be vested either 

FvP 1 legislatures. If the tax is an 

PRrlf«rr.^^f^- meaning of sec. 90, the power of the 

Parliament is exclusive, and the State could not impose it 

Ihe circumstance that the Act is called an Act relating to 
Mcise, a subject matter within the exclusive powers of the Com- 
monwealth, is no more material than the circumstance that in 
tfte Attomey^Gcneral for Quebec v. Queen Imurance Co «'* the 
tax was called a licence tax. 

It will be relevant at this point to consider the meaning of the 
Excise ’as used in the Constitution. In the case of 
t^eterswald Bartley^^ the Court fully examined the question, 
and, after pointing out that in England the word had of late 

^ widely extended interpretation, said: — 

*•*1 !j A respect to the Australian use of the term, we arc 
n 1 eel to take notice of the sense in which it has been under- 
steod and used in the legislation of the various States. Wc 
^ that in some of them there were in existence for many 

of excise,’ properly so called, imposed upon beer, 

P 1 and tobacco. There were other charges which wore 
spoken of as excise duties, such as fees for publicans’ 

^ » tor various other businesses, such as slaughtermen’s, 

lorth, but these were not commonly uiulcr- 
Poo«; .-^tistraha as included under the head of excise duties, 
tig in mind that the Constitution was framed in Australia 

Australian people, and 
minH ^ excise ’ had a distinct meaning in the popular 

d^alin«. many laws in force 

iV i.^§ • ” subject, and that when used in the Constitution it 

collection with the words * on goods produced or 

thftt wrk fbe States,’ the conclusion is almost inevitable 

' p, Chever it is used, it is intended to mean a duty analogous 

Quamv imposed upon goods either in relation to 

the produced or manufactured, and not in 

tne sense of a direct tax or personal tax.” 

hv tU! conclusive of the question whether the tax imposed 

relevant m question is an Excise duty, but it is very 

relevant te the question of the real character of the Act. 

tn *^^clearly within the competence of a State legislature 

turp conditions of labour employed in the manufac- 

Ieoislftfif^*'i^ implements. It is equally clear that a State 

DPmmll prescribed such conditions, could impose a 

P cuniary burden upon everyone who did not conform to them, 

3 App. Cas.. 1090. IS i C.L.R., 497, at p. 509. 
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and that the payment might be made proportionate to the 
number of articles produced. Yet, if such payment were a 
duty of Excise, the State could not impose it, for the power of 
the Parliament to impose duties of Eixcise is exclusive . 
an Act might be framed in several different ways. It might 
be prescribed that certain conditions as to the remuneration of 
labour should be observed in the manufacture, and that any 
manufacturer who failed to comply should be h^le to a penalty 
of so much for every article manufactured. Or, without for¬ 
mally prescribing any such condition, it might provide that 
anv manufacturer who did not observe certain condemns should 
be liable to a penalty of so much per article. Or it might, 
instead of using the word penalty, say that the inanufacturer 
who did not comply with certain conditions shou d be bound 
to pav a licence fee, the amount of which should be computed 
at so'much for every article manufactured. Or it might pro¬ 
vide that every manufacturer should at his option either comply 
with certain prescribed conditions or pay to the State Treasurer 
a «um computed etc., and in default should be liable to a 
penalty of etc. Or, finally, it might provide that any 
manufacturer who did not comply with certain specified con¬ 
ditions should pay a tax at a specified rate. In all the cases 
supposed the substance would be the same, though the form 
would differ. And, in every case, the substance would be a 
regulation of the conditions of labour in the industry in question. 
Attention has already been drawn to the immateriality, as far 
as regards the validity of an Act. of the motives or indirect 
results in contemplation of the legislature. The professed 
purpose of an Act is generally stated in its Title. In any of 
the cases supposed the purpose of the Act, apparent on its face, 
whatever attempt might be made to disguise it in the Title, 
would be, not to raise money for the purposes of government, 
but to regulate the conditions of labour. From this point of 
view an inquiry into the purpose of an Act is not an enquiry 
into the motives of the legislature, but into the substance of the 
legislation. And for the purpose of determining whether an 
attempted exercise of legislative power is warranted by the Con¬ 
stitution regard must be had to substance—to things, not to 
mere words. 

In this connection reference may be made to the case of Rossi 
V. Edinburgh Corporation^^. In that case the question arose 
upon a Local Act, by which it was provided that any person 
who should use a house, etc., other than an hotel, for the sale 
of ice-cream without having obtained a licence from the magis¬ 
trates, who were “ hereby empowered to grant the same,” for 
the house, etc., should be liable to a penalty. The magistrates 
granted conditional licences, the conditions of which related to 
days and hours of trading, being embodied in the licences. It 
was held by the House of Lords that they had no power to do so. 

(1905) A.C., 21, at p. 25. 
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Lord Halsbury L.C. said:— 

[They quoted from his decision.] 

So—to adapt the language of the learned Lord Chancellor- 
when it IS argued that, because tlic Commonwealth Parliament 
had given to it the power to tax manufactures, therefore 
they have power to do all that inight be desirable or expedient 
with regard to the times and circumstances under which a 
manufacture shall be carried on, it seems to us that the argu¬ 
ment entirely fails. What is sought to be done, whether 
^ the Statute or indirectly by the conditions attached 
to the taxation, is something that can onlv be done by the 

competent legislature, that is, in this instance, the State legisla¬ 
ture. ^ 

T^is case also supplies an answer to the argument that such 
conditions are not in substance a regulation of the manufacture. 

however, suggested that, so regarded, the regulation is 
^t in the nature of a law, since the concept of law imports that 
the legislature can and does visit its displeasure upon tljosc who 
disobey its commands or fail to comply with its wislie.-;. This 
’^^Jtation is called the sanction ” of the law. If tlie mode in 

displeasure is visited is by imposition of a pecuniary 
liability it cannot be material w’hether that liability is 
enforceable in one Court as a debt or in another Court under 
he name of penalty. The sanction is the same in substance, 
and equally effectual, in either case. If this were not so, the 
ommonwealth Parliament might assume and exercise complete 
control oyer every act of every person in the Commonwealth 
y the simple method of imposing a pecuniary liability on 
eve^ one who did not conform to specified rules of action, and 
calling that obligation a tax, not a penalty. 

In our opinion the exclusive power of the Parliament to 
mpose duties of Excise cannot be construed as depriving the 
a s of the exclusive power to make such enactments as we 
nf ^ysgested above. The substantial nature and character 
t ® legislation is the same whether it is passed by one legis- 

irt other. It follows that such an Act would not be 

n substance an Act imposing duties of Excise within the mcan- 

Constitution. If, then, the Act in question 
it? substance, an Act imposing duties of Excise, what is 

X it is an Act to regulate the conditions of 

acture of agricultural implements, and not an exercise of 
I'ne power of taxation conferred by the Constitution. 

^^gument was founded upon sec. 55, which provides 

section and held that since the proviso 
Tariff Act did not, on their view, deal with 
taxation, the whole Act was void under Con. sec. 55.] [They 

fhl Txl?® • s®- 51 (ii) and 99, because 

f P oviso to sec, 2 authorized different conditions for exemption 
irom excise duties in different parts of the Commonwealth.] 
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The foregoing arguments lead to the conclusions:— 

1. That the Act in question is not in substance an exercise of 
the power of taxation conferred upon the Commonwealth Par¬ 
liament by the Constitution. 

2. That, even if it were within the competence of that Parlia¬ 
ment to deal with the conditions of labour, the Act would be 
invalid as being in contravention of sec. 55. 

3. That, even if the term “ taxation,” uncontrolled by any 
context, were capable of including the indirect regulation of the 
internal affairs of a State by means of taxation, its meaning in 
the Constitution is limited by the implied prohibition against 
direct interference with matters reserved exclusively to the 
States. 

[Isaacs and Higgins JJ. delivered separate dissenting 
opinions. Isaacs J. said inter alia:—] The Act is by 
this process taken to be equivalent to an enactment 
containing no reference to a tax, and consisting merely of 
regulative provisions; the words of the Commonwealth Parlia¬ 
ment are rejected, and others it has not used are constructively 
substituted. No similar case can be found. It would be 
perfectly easy to destroy every Excise Act in a similar manner. 
All that is necessary is to apply the doctrine of equivalence. 
The Commonwealth imposes, say, a gun tax or a dog tax of 
£1 a year. That might be regarded as a penalty on keeping 
a gun or a dog; such a tax is very frequently said colloquially 
to be a penalty. A motor car tax might, in like manner, be 
held equivalent to a penalty on the possession of motor cars. 
The State might penalize the possession of opium by £100 fine 
for every ounce. If the Commonwealth, for the purpose of 
suppressing the evil, imposes a tax of £100 an ounce, could it 
be said it was only a penalty for regulation, and not a tax? 
But I do not see how such an Act could stand, if this Excise 
Tariff 1906 is bad. Let us get even closer to the present Act. 
Take the case of cigarettes. A differential Excise tax of, say, 
sixpence per pound is placed on cigarettes if made by machine. 
Is that a penalty on using machinery, and unlawful? If not, 
could the differential tax be placed on cigarettes made by black 
labour, or by women, or boys, or consumptives? Would it be 
said to be no tax whatever, but mere regulation by penalty in 
respect of trade? If an affirmative answer is given, it cuts 
across all the principles of the unlimited power of taxation, 
which have been emphasized in the examples already cited. 
If, however, it be admitted that black labour, or the employment 
of women and children, may be made the basis of differentiation, 
why not under-paid labour? What difference of principle 

j i. ^ ^ , j i. cases suggested? In all of them 

the tax IS on the goods, but for various reasons, motives, objects, 

or purposes which seem to the legislature appropriate to actuate 
It m the exercise of the granted power. If it be doubted 
whether the tax as a tax is really on the goods, though for the 
purpose of securing fair conditions of labour, an easy test is at 

[78; 97-98] 
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hand. Assume, first, tlie proviso deleted. The Act then 
stands as a clear and unmistakeable tax on all the niaeliincry 
specified. A machine made under unreasonable conditions of labour 
is taxed, so is a machine alongside it made under reasonable condi¬ 
tions. Now assume the proviso to operate. It exempts the 
latter machine, and says nothing about the former; but the 
former remains liable as it was before, it is not interfered with. 
How can it be said the article is not taxed because the legisla¬ 
ture, for its own reasons, chooses to differentiate between it 
and another article which has come into existence under 
different circumstances? If the tax had been imposed by one 
Act without a proviso, and then a year or a day after another 
Act were passed, not as a proviso but independently, exempting 
machines made under the circumstances specified in the proviso, 
could anyone have reasonably argued the unconstitutionality 
of the first Act as not being a taxing Act at all? And if sub¬ 
stance is the main thing, why, in the absence of express restric¬ 
tion, apply a different rule of validity according as the legisla¬ 
ture pute it into one document instead of two? 

It must not be forgotten that, always apart from express 
restrictions—there being no more limit on the power of C'om- 
monwealth taxation than on that of a State—persons may be 
taxed in any class, at any rate, for any reason. Manufac¬ 
turers may be taxed at one rate, for one reason, at another for 
another, or exempted for a third. How can a Court step in and 
say the employment of labour at low rates is not a reason which 
the legislature may select, and adjudge that such a reason 
converts the Act into one of penal regulation. 

We are therefore thrown back on the fundamental distinction 
between taxation and regulation. 

The true test as to whether an Act is a taxing Act, and so 
within the federal power, or an Act merely regulating the rates 
of wages in internal trade, and so within the exclusive power of 
the State, is this: Is the money demanded as a contribution to 
revenue irrespective of any legality or illegality in the circum¬ 
stances upon which the liability depends, or is it claimed as 
solely a penalty for an unlawful act or omission, other than non¬ 
payment of or incidental to a tax? 

It is not sufficient to say the effect is the same. It may even 
be the very purpose of the federal taxing authority to drive 
the taxed object out of existence; but as the power to tax 
includes the power “ to embarrass or to destroy,” neither the 
purpose nor the effect is an objection to the exercise of the 
power. 

[Since he held the Act to be wholly a taxing Act, he 
did not have to consider Con. s. 65. On the question of dis¬ 
crimination, he held that the proviso to s. 2 did not offend 
gainst Con. ss. 61 (ii) and 99, since “ the treatment that is 
forbidden, discrimination or preference, is in relation to locali¬ 
ties considered as parts of States, and not as mere Australian 

[98-99] 
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localities, or parts of the Commonwealth considered as a single 
country.” Higgins J. agreed in substance with Isaacs J.J 

Notes. 

(a) The Constitution has several phrases to describe the 
powers of the Parliament; the most important is that in ss. 
51 and 52—power to make “ laws . . - with respect to a 

particular subject matter. In these notes, the question whether 
a law is “ with respect to ” a particular subject is called the 
question of characterisation. The methods of characterisation 
usually adopted, and special problems connected with the 
defence power, are summarised by T)ixon J. in the passage from 
Stenhovse v. Coleman^'*, quoted in the Note to case 26. On 
the phrase “ with respect to,” see per Higgins J., case 29. On 
characterisation by reference to the practice of the British Par¬ 
liament, see case 24 and its note (d). On characterisation of 
statutes forming together a “ legislative scheme,” see cases 8 

and 13. 

(b) The characterisation adopted by the majority in the 
principal case was strongly influenced by the doctrine of implied 
prohibitions. Since that doctrine was overruled in the Engi¬ 
neers’ Case, the question arises whether the majority decision 
on the characterisation issue is now good law. The dissent of 
Isaacs J. accords with the dominant trend of judicial approach 
to characterisation problems since the Engineers’ Case; see 
especially per Latham C.J. in case 8. But the decision in the 
principal case has never been overruled, and characterisation 
by reference to the indirect or general social consequences or 
purposes of legislation, as distinct from the legal rights and 
duties which it directly creates, cannot be completely excluded; 
it arises in connection with special problems such as the defence 
power and the application of Con. s. 92, and is contemplated as 
a possiblity, at least in extreme cases of “ fraud on the power,” 
in cases 7 and 13. 

(c) On the issue of preference and discrimination, the opinion 
of the dissentients has since been followed: see case 12. 

17 (1944) 69 C.L.R. 457. 

3, 

{Contemporanea expositio; progressive interpretation.) 

King v. Brlslan, ex p. Williams’. 

Rich and Evatt JJ.:—This is an appeal from a Court of Petty 
Sessions exercising Federal jurisdiction. The appellant was 
convicted under sec. 6 of the Wireless Telegraphy Act 1905-1919. 
The appliance which she maintained was a broadcasting receiv¬ 
ing set. The questions raised by the appeal are whether such 

■.i vvt 
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1 (1935) 54 C.L.R.. 262. (H.C.) 
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an instrument is within the Wireless Telegraphy Act and, if so. 
whether it is within the power of the Federal Parliament to 
penalize the possesion or maintenance of broadcasting receivers. 
As the interpretation of the Act must be controlled or affected 
by the constitutional power, we proceed to express our opinion 
upon the second question first. 

The constitutional power primarily relied upon is sec 51 (v ) 
“-power to make laws with respect to postal, telegraphic tele- 
phonic, and other like services. The power was expressed in 
this form, we have little doubt, because of the knowm difficulties 
which had arisen in the United States. The constitution of the 
United States had conferred power to establish “ post offices and 
post roads.” When the electric telegraph came into use the 
objection was made that it was outside the power. The objec- 

answered, it is true. The answer given provides one 
of the principles of constitutional interpretation. Waite CJ 
The powers thus granted are not confined to the instru¬ 
mentalities of commerce, or the postal service known or in use 
when the Constitution was adopted, but they keep pace with the 
progress of the country, and adapt themselves to the new 
developments of time and circumstances ” {Pensacola Tele¬ 
graph Co. y. Western Union Telegraph Co.*). But, notwith¬ 
standing this principle, the difficulty served as a warning to the 
framers of the Australian Constitution and accordingly they 
expressed themselves in terms calculated to cover developments 
in science and organization enabling the control of analogous 
and ancillary services. We do not think that it is disputed 
that wireless telegraphy and telephony are a means, although 
P^haps unthought of in 1897 by the framers of the Constitution, 
w^reby the services described in sec. 51 (v.) may be conducted. 
What is disputed is that the application of wireless telegraphy 
or telephony to broadcasting falls within the power. The object 
of the power is to place under Federal authority the control of 

distant communication carried on according to a systematic 
plan. 

Broadcasting, both in its means and in the fact that its main 
purpose is the transmission of sound instantaneously over long 
distances, possesses the prominent features of telephony. Looked 
at from the point of view of the public, however, it differs in 
the fact that it is the receipt and not the sending of the sound 
that provides the service of which the members of the public are 
at liberty to avail themselves. It does not give the advantage 
of one man communicating with another when he wishes. What 
it does give is the advantage of allowing a listener with a suitable 
receiving set to entertain himself with such sounds as strike his 
ear as pleasurable, be they musical, vocal or of any other descrip¬ 
tion, which those operating at the transmitting station regard as 
satisfying a public want. The distinction is apparent, but the 

* (1877) 96 U.S., at p. 9; 24 Law. Ed., at p. 710. 
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question is whether it takes broadcasting beyond the legislative 
power. 

In dealing with such a question it must not be forgotten that it 
is a constitutional power intended to provide for the future and 
bearing upon its face an attempt to cover unknown and unfore¬ 
seen developments. A wide operation should be given to such 
a power. In the next place the description “ telegraphic and 
telephonic ” carries with it, not by derivation, but by use, a 
reference to electrical means of transmission of signals and 
speech. Broadcasting, whether conducted by private enterprise 
or by a governmental body, is a public service and it is tele¬ 
phonic in its nature. In the case of In re Regulation and 
Control of Radio Communication in Canada^ the Privy Council 
had to deal with the application of both these words to broad¬ 
casting by radio. The question arose under sec. 92 (10) of the 
Britisli North America Act 1867, which has the effect of placing 
under the power of the Dominion “ lines of steam or other ships, 
railways, canals, telegraphs, and other works and undertakings 
connecting the Province with any other or others of the Pro¬ 
vinces, or extending bej'ond the limits of the Province.” It 
happened that in a previous case {City of Montreal v. Montreal 
Street Railway^) an observation had been made that the 
“works” in this provision were physical things, not services. 
When, in the Radio Case^, the Privy Council was called on to 
decide whether broadcasting was within the power of the 
Dominion, Viscount Dunedin^, speaking for their Lordships, 
said that they were of opinion that it was and fell “ within both 
the word ‘ telegraphs ’ and the general words ‘ undertakings 
connecting ’ ” etc. Viscount Dunedin^ went on to say, in 
reference to the word services,” that “ ‘ undertaking ^ is not a 
physical thing, but is an arrangement under which of course 
physical things are used,” thus showing that he regarded broad¬ 
casting as fairly within the expression “ services.” He returned 
to the statement that their Lordships thought broadcasting fell 
within the description of telegraphs and said:—“No doubt in 
everyday speech telegraph is almost exclusively used to denote 
the electrical instrument which by means of a wire connecting 
that instrument with another instrument makes it possible to 
communicate signals or words of any kind. But the original 
meaning of the word ‘ telegraph ’ as given in the Oxford Diction¬ 
ary, is:—‘ An apparatus for transmitting messages to a distance, 
usually by signs of some kind." 

This very strong authority, coupled with the principles of inter¬ 
pretation and the other considerations to which we have referred, 
appears to us ample justification for holding that wireless broad¬ 
casting is a telephonic service. Anything which comes within 
those words must be within the power conferred by sec. 51 (v.), 
which cannot be restricted to those arrangements or systems of 

3 (1932) A C. 304. 6 (1932) A.C., at p. 315. 

J (1912) A.C. 333, at p. 342. 7 (1932) A.C., at pp. 315, 316. 

5 (1932) A.C., at p. 314. 
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I • _ were employed or used when the Constitu¬ 

tion was adopted. 

[They then held that a broadcasting receiving set was 

an ‘ instrument ” within the AVireless Telegraphy Act 

1^5-19 and accordingly that the appeal should be dis- 

missed*] [Latham C*J. and Starke J* delivered separate 

opinions agreeing in substance with the above opinion Dixon 

J. dissented on the grounds that Con. s. 51 (v.) covered only a 

process “ of furnishing means of individual^ inter-communica- 

V—.L Wireless Tclogiai>hv Act was similarly 

limited in operation.] 

Notes. 


Prior to the Engineers* Case, the doctrine of implied prohibi¬ 
tions was applied by the High Court so as to give a narrow 
rather than a broad meaning to generic words in the Constitu- 
, tion. Thus in Attorney-General for N.S.W. v. Brewery Em- 
'^oyees’ Union of N.S.W. and Others^ (The Union Label Case), 
Griffith C.J*, Barton J. and O^Connor J. held (Isaacs and Higgins 
JJ. dissenting) that “ trade marks in Con* s. 51 (xviii.) does not 
include marks showing that goods have been produced by union 
l^our.^^ Griffith C.J. defined the problem in words still applic¬ 
able. The meaning of the terms used in that instrument'® 
must be ascertained by their signification in 1900. The Par¬ 
liament cannot enlarge its powers by calling a matter with which 
It IS not competent to deal by the name of something else which 
^ within its competence. On the other hand, it must be remem¬ 
bered that with advancing civilisation new developments, now 
unthought of, may arise with respect to many subject matters, 
bo long as those new developments relate to the same subject 
matter the powers of the Parliament will continue to extend to 
them. The majority considered that although the expression 
trade marks’^ in 1900 might have been used to include “union 
labelsthe commoner legal usage confined it to marks identify- 
ing the manufacturer or seller of goods; the narrower meaning 
should be preferred since that would prevent the Commonwealth 
from invading the sphere of general control over industry and 
labour “ reserved ” to the States. Isaacs and Higgins JJ., dis¬ 
senting, rejected the doctrine of implied prohibitions and so 
were not deterred from giving the expression the widest meaning 
consistent with usage in 1900; Higgins J. said “we are inter¬ 
preting ... a Constitution, a mechanism under which laws 
are to be made, and not a mere Act which declares what the 
law is to be.” A similar application of “ implied prohibitions ”, 
to restrict the meaning of “ excise ” in Con. s. 90, occurred in 
Peterswald v. Bartley^'^\ see the note to case 35. Since the 


* Author’s italics. 

’ (1908) 6 C.L.R. 469. 


'0 viz. the (Constitution. 
(1904) 1 CX.R. 497. 
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Engineers^ Case, the trend is towards “ progressive ” interpreta¬ 
tion, but the actual decision in the Union Label Case has never 
been overruled. 


4. 

{Severability. The trade and commerce power.) 

Huddart Parker Ltd. v. The Commonwealth^ 

Dixon J.:—Sec. 3 of the Transport Workers Act 1928-1929 is 
expressed to empower the Governor-General to make regulations 
not inconsistent with that Act with respect to the employment of 
transport workers, and, in particular, for regulating the engage¬ 
ment, service, and the discharge of transport workers, and the 
licensing of persons as transport workers, and for regulating or 
prohibiting the employment of unlicensed persons as transport 
workers, and for the protection of transport workers. The 
question is whether this provision operates to authorize a regu¬ 
lation which the Governor-General has in fact made requiring 
that in the employment, engagement or picking up of transport 
workers (being waterside workers) for oversea and inter-State 
vessels at the ports to which Part III. of the Act applies, priority 
shall be given to those workers available for employment, 
engagement or picking up at such ports who are members of the 
Waterside Workers Federation. I am of opinion that the 
section does operate to authorize this regulation. 

[His Honour then held that on a proper construction of the 
Act, sec, 3 authorized regulations giving preference to unionists; 
he also held that Part II of the Act did not impliedly exclude 
waterside workers from the scope of sec. 3, and that the regula¬ 
tions were not inconsistent with Part II. He continued:—] 

The question remains whether that section is valid in so far as it 
would authorize such a regulation. The provision purports to con¬ 
fer upon the Executive a power to make regulations having the 
force of law, that is, to legislate, with respect to the subject of 
employment of persons offering for or engaged in work of a 
particular class in relation to trade or commerce by sea with 
other countries and among the States. It thus assumes to 
bestow upon the Executive a fragment of the power to make 
laws with respect to trade and commerce with other countries 
and among the States. I think Roche v. Kronheimer^ decided 
that a statute conferring upon the Executive a power to legislate 
upon some matter contained within one of the subjects of the 
legislative power of the Parliament is a law wdth respect to that 
subject, and that the distribution of legislative, executive and 
judicial powers in the Constitution does not operate to restrain 
the power of the Parliament to make such a law. Upon this 
decision, the regulation cannot be invalid merely because it 

proceeds from the Governor-General in Council and not from 
the Parliament. 

' (1931) 44 C.L.R. 492. (H.C.) 2 (1921) 29 CXR 329 

[508-509 ; 511-512] 
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But it cannot be valid unless so much of the intended grant 
of power, as w’ould authorize the regulation, does relate to trade 
and commerce with other countries and among the States. Sec. 
3 of the Transport Workers Act 1928-1929 expresses the power 
in the wide terms to “ make regulations . . . with respect 
to the employment of transport workers,” and sec. 2 defines 
“ transport worker ” to mean “ a person offering for or engaged 
in work in or in connection with the provision of sersdees in tlie 
transport of persons or goods in relation to trade or commerce 
by sea with other countries or among the States.” It may be 
objected that even if a power sufficient to warrant the regulation 
might be conferred, yet sec. 3 attempts to authorize the Execu¬ 
tive to do much more and goes beyond the limits of the commerce 
power. It may be that the verbiage “ in or in connection with 
the provision of services in the transport of persons or goods 
in relation to trade or commerce ” has such a vague and general 
meaning that persons are included who are not concerned in 
oversea or inter-State commerce or its incidents, and further 
that the subject of “employment” extends beyond the limits 
of the power given by sec. 51 (i.) over inter-State and external 
trade. In my opinion, however, the objection is met by sec. 
15a of the Acts Interpretation Act 1901-1930. This section 
provides that “ Every Act, whether passed before or after llic 
commencement of this section, shall be read and construed 
subject to the Constitution, and so as not to exceed the legisla¬ 
tive power of the Commonwealth, to the intent that where any 
enactment thereof would, but for this section, have been con¬ 
strued as being in excess of that power, it shall nevertheless be 
a valid enactment to the extent to which it is not in excess of 
that power.” The provisions of sec. 3 of the Transport Workers 
Act 1928-1929 read with the definition of “ transport worker ” 
express a legislative intention to authorize the Governor-General 
in Council to deal with a general subject made up of many 
different acts and matters, and in respect of those acts and 
matters to regulate persons answering a wide description which 
is directed to their participation in inter-State and external 
commerce and its incidents. Plainly it was intended that the 
power to regulate both persons and subject matter should be 
exercisable as to each and every part of the subject matter and 
each and every class of persons comprised within the general 
description. Some acts or matters and some class of persons 
might be regulated while other acts and matters and other 
persons within the power might be left unregulated. There is 
nothing to suggest that the legislation can have none of the 
operation which the Parliament intended, unless the definition 
of persons and description of subject matter are completely effec¬ 
tive. On the contrary, the enumeration of matters after the 
words ** in particular ” evidences an intention that these matters 
should be dealt with. The question is very different from that 
which arose in the Australian Railways Union v. Victorian Rail- 

1512-513] 



36 


CONSTITUTIONAL CASES 


ways Commissioners^, where a majority of us thought the whole 
policy and operation of the law would be altered if we divided 
the steps by which a power was intended to be transferred from 
one authority to another so that it was validly withdrawn from 
one body although the attempt to invest it in the other body 
failed, with the result that the power would not be transferred 
but destroyed. Here the question is whether the law shall have 
the same operation over all or some only of classes of j)ersons 
and things which are comprised in distributive descriptions. In 
my judgment sec. 15a aptly and properly applies to such a case 
and requires that the descriptions should be confined in their 
application within the limits allowed by the Constitution. 

It therefore appears to me that sec. 3 may be a valid law of 
the Parliament, although apart from sec. 15a of the Acts Inter¬ 
pretation Act 1901-1930 the definition of “transport workers” 
might be understood to include persons whose work was not 
directly concerned with inter-State or external trade or com¬ 
merce and the term “ employment ” to extend to incidents in the 
relation of master and servant which do not form part of that 
subject. In this view it is unnecessary to decide whetlier any 
part of the intended grant of power is void which is not required 
to support the regulation, and the validity of the regulation may 
fairly be determined by considering whether its provisions could 
be validly enacted by the Parliament itself. Thus, in effect, 
the question is whether an enactment which gives j^reference to 
unionists among persons offering for work in loading or discharg¬ 
ing cargo or fuel for the purpose of oversea or inter-State 
transport, is a law with respect to trade and commerce with 
other countries and among the States. [His Honour then con¬ 
sidered Canadian and U.S. cases on the scope of the trade and 
commerce power and concluded:—] In my opinion the pro¬ 

vision contained in the regulation is an exercise of legislative 
power directed to the determination of the question who shall 
be preferred for the purpose of doing such work. It is true 
that the provision adopts a description of the persons who are 
to be so preferred which has no apparent relation to any charac¬ 
teristic of inter-State or oversea commerce. No doubt it is 
also true that such a description was adopted because of the 
industrial consequences of requiring preference to members of 
an organization bound by an award. But these features of the 
law do not appear to me to deprive it of its character of a law 
with respect to trade and commerce with other countries and 
among the States. It obtains that character from the circum¬ 
stance that it directly regulates the choice of persons to perform 
the work which forms part of or is an incident in inter-State 
and external commerce. It does so in spite of the fact that it 
affects employers in the selection of their servants and in spite 
of the industrial aspect which the provision undeniably presents. 
Although these are considerations to which weight must 
undoubtedly be given in determining whether the regulation is 

3 Post, p. 39. 
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a law with respect to oversea and inter-State commerce, tliey 
do not, in my opinion, warrant the conclusion that a provision 
is not such a law which directly controls the selection of agents 
for the doing of work forming part of such commerce. 

{Rich and Evatt JJ. delivered separate concurring opinions. 
Gavan Duffy C.J. and Starke J. dissented.) 

Notes. 

(a) In The King v. Poole, ex p. Henryk, Dixon J. considered 
the interpretation of Acts Interpretation Act 1901-1937, s. 46 
(b), which is in similar terms to s. 15.\ but applies to sub¬ 
ordinate Commonwealth legislation. On the view of the 
majority in this case, no question of severability arose, and two 
Justices who did consider that issue differed from Dixon J. on 
the construction of the particular statute. However, his state¬ 
ment of the effect of ss. 15a and 46 (b) commands general 
assent; he said;—“ The view established in the I7nited States 
is that such enactments reverse the presumption that the legis¬ 
lature intended its will on any particular matter as exprosserl in 
a statute to operate in its entirety and had no intention tliat 
something less should be law. The presumption is reversed so 
that legislation, found partially invalid, must be treated as 
distributable or divisible, unless it appears affirmatively that it 
was not part of the legislative intention that so much as might 
have been validly enacted should become operative without 
what is bad. If the valid provisions unqualified and unaffected 
by the invalid provisions would operate in a different manner 
upon the persons whom they would govern, or the events or 
conduct they would regulate, then they are shown to be 
inseparable. 

“Sec. 15a of the Acts Interpretation Act 1901-1937 is an anala- 
gous provision which has been discussed in this court (A^istralian 
Railways Union v. Victorian Railways Cptninissioners^", Huddart 
Parker Ltd. v. The Commonwealth^-, New South Wales v. The 
Commonwealth [A^o. 3]^). The provisions now contained in sec. 
46 (6) were discussed by Evatt and McTieman JJ. in R. v. 
Burgess; Ex parte Henryk. 

“ Two types of case present themselves under provisions such 
as secs. 15a and 46 (6) of the Acts Interpretation Act, provi¬ 
sions which require that an entirely artificial construction shall 
be placed on a statute found to be invalid in part in order to 
save so much of it as might have been validly enacted. In one 
type it is found that particular clauses, provisos or qualifications, 
which are the subject of distinct or separate expression, are 

(1939) 61 C.L.R. 634, at p. 649. 

5 (1930) 44 C.L.R. 319, at pp. 374, 386. 

« (1931) 44 eX.R. 492, at pp. 513, 529 

7 (1932 ) 46 eX.R. 246, at p. 259; cf p 272 

8 (1936) 55 eX.R., at p. 689; cf. pp. 665, 675 
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beyond the power of the legislature. In the second type, a 
provision which, in relation to a limit-ed subject matter or ter¬ 
ritory, or even class of persons, might validly have been enacted, 
is expressed to apply generally without the appropriate limita¬ 
tion, or to apply to a larger subject matter, territory or class of 
persons than the power allows. In the first case, the question 
usually is whether the operation or effect of the remainder of the 
Act upon the persons or things to which it would apply w'ould 
be changed if the clauses, provisos and qualifications held bad 
were excised. In other words, in such a case the right question 
to ask may be whether liabilities or rights of a different tenor, 
measure or nature would result. In the second case, the question 
may simply be w’hether the legislature intended the provision 
to have a distributive operation or effect. That is to say, did 
it intend that the particular command or requirement expressed 
in the provision should apply to or be fulfilled by each and every 
person within the class independently of the application of the 
provision to the others; or were all to go free unless all were 
bound? 

(b) For other examples of severance, see cases 23 and 43. For 
cases where the Court refused to sever, see cases 5, 26 and 38. 
For an example of severability at common law, see case 28. 

(c) Provisions similar to s. 15a are in the Acts Interpretation 
Acts of South Australia (1945, ss. 3 and 22a), Victoria (1930, 
s. 2) and Tasmania (1931, s. 3). The other States sometimes 
include similar provisions in individual Acts (e.g. N.S.W. State 
Transport (Co-ordination) Act 1931, s. 3 (2), considered in 
case 17.) 

(d) The concluding passage of Dixon J.'s opinion illustrates 
the tendency since the Engineers* Case to characterise a statute 
by reference to its “ legal ” rather than its “ social ” operation. 
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CHAPTER II. 

RELATIONS BETWEEN THE COMMON¬ 
WEALTH AND THE STATES. 

The foundation of the pre.sent law on this topic is the Engi¬ 
neers* Case. The dominant position of the Commonwealth, 
however, is dxie not to its constitutional powers alone, but to 
the combination of those powers and its superior financial 
resources. 

5. 

{Commonwealth law may bind the States and their servants, 
hut quaere whether process of execution will issue against a 
State without its consent. The meaning of “ conciliation and 
arbitration.** Severability.) 

Australian Railways Union v. Victorian R-^ilways Commi- 

SIONERS AND OTHERS^. (ThE A.R.U. CaSE). 

Rich, Starke and Dixon JJ.:—We have already stated our 
conclusion that sec. 33 of the Commonwealth Conciliation and 
Arbitration Act 1904-1930 is void, and we now proceed to give 
reasons for that conclusion. Sec. 33 and sec. 34 were inserted 
in that statute by Act No. 43 of 1930, secs. 26 and 27. Sec. 
34 provides for the appointment of Conciliation Committees by 
the Governor-General in Council. An appointment is to be 
made upon the application of a party to an industrial dispute 
or a party to an application to vary an award. Of the members 
other than the chairman, one-half are to be representative of 
employers and one-half representative of organizations of 
employees. This means no more than that they shall be typical 
of the class they represent. They are not chosen as the 
authorized agents of the disputants, but as persons whom the 
Governor-General in Council considers likely to appreciate their 
interests. This is made clear by the provision contained in sub¬ 
sec. 6 which requires the Governor-General in Council merely 
to “take into consideration” any recommendations made by or 
on behalf of employers or organizations of employees in relation 
to such appointments. The chairman of the Committee is to 
be a Conciliation Commissioner. He is to summon the first 
meeting of the Committee in relation to a particular dispute, but 
he is not to be present at, or take part in, its deliberations, until 
or unless he is of opinion or is informed by a representative of 
one or each of the parties that the representatives appear unlikely 
to come to an agreement on all of the matters in dispute. There¬ 
after he is to preside at the meetings of the Committee. Sub¬ 
secs. 10, 11 and 12 are as follows: —“ (10) If an agreement 
between all or any of the parties as to the whole or any part of 
the dispute is arrived at, the provisions of sub-section 1 of sec¬ 
tion twenty-four of this Act shall apply to that agreement. 

1 (1930) 44 C.L.R. 319. 
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(11) If the majority of the members comprising a Conciliation 
Committee agree upon the terms of a proposed award for the 
prevention or settlement of a dispute or part thereof, the pro¬ 
visions of sub-section 1 of section twenty-four of this Act shall, 
subject to this section, apply to the agreement embodying those 
terms. (12) If the parties are unable to agree upon the terms 
of a proposed award for the prevention or settlement of a dispute 
or part thereof, and the views of the chairman do not coincide 
with the views of either party, the chairman may issue a sum¬ 
mons directed to such persons or organizations as he thinks 
proper, calling upon them to show cause to him why an award 
should not be made in accordance with the terms which in his 
view should be inserted in an award, which terms shall be set 
forth in, or attached to, the summons.” It appears to us to be 
quite clear that sub-sec. 11 purports to empower the majority 
of the members of a Commitee to agree upon the terms of an 
award, and purports to apply the provisions of sub-sec. 1 of 
sec. 24 of the Act to that agreement of the Committee. Sec. 
24 (1) provides that “ if an agreement between all or any of the 
parties as to the whole or any part of the dispute is arrived at, 
a memorandum of its terms shall be made in writing and certi¬ 
fied by a Judge or a Conciliation Commissioner, and the memo¬ 
randum when so certified shall be filed in the office of the 
Registrar, and unless otherwise ordered and subject as may be 
directed by the Court or a Conciliation Commissioner shall, as 
between the parties to the agreement . . . have the same 

effect as, and be deemed to be, an award for all purposes. . . 

We are quite unable to adopt the construction of sub-sec. 11 of 
sec. 34 by which it is made to mean that when the terms of a 
proposed award are agreed upon by the majority of the members 
of the Committee then they may be embodied in an agreement 
of the disputants themselves if they choose to make one. Such 
a construction appears to us to set the words of the provision at 
defiance and to make nonsense of its substance. It is evident 
upon a reading of the provision that the words “ the agreement 
embodying those terms ” refer to the agreement of the majority 
of the members of the Committee. To suppose that two agree¬ 
ments were contemplated, each voluntary and both to the same 
effect, is to render the first entirely superfluous. The parties 
are well able to arrive at an agreement whether a majority of 
the Committee do or do not agree, and it is not credible that the 
Legislature intended to fetter the parties* power to settle a 
dispute by a^eement, by requiring as a preliminary condition 
that a majority of the Conciliation Committee should come to 
an identical agreement among themselves. We think that sub- 
eec. 1 of sec. 24 was meant to operate upon the agreement of 
the majority of members as it would operate upon an agree¬ 
ment between the parties to a dispute so that when filed pur¬ 
suant to the certificate of the Commissioner it would bind the 
disputants as if it were an award. Sub-sec. 12 proceeds to 
provide for the case of the majority of the Committee being 

[382-3&3] 
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unable to agree upon the terms of a proposed award. When 
it says that “ if the parties are unable to agree upon the terms 
of a proposed award . . . and the views of the chairman 

do not coincide with the views of either party ” the chairman 
may call upon such persons or organizations as he thinks proper 
to show cause against an award which he proposes, it is clear 
that the “ parties ” referred to are the representatives. The 
chairman is not required to summon persons outside the Com¬ 
mittee to show cause unless he cannot agree with one or other 
of the parties in the Committee. It is ridiculous to suppose 
that the provision means that if he is able to agree in toto with 
the demand of one set of the actual disputants no more is to 
be done, whereas if he disagrees with both of them he may 
proceed to an award. Yet, unless sub-sec. 11, in giving force 
to the agreement of a majority of the representatives, provides 
for the contingency of the chairman’s view coinciding with that 
of a “ party," there is nothing which according to sec. 34 remains 
to be done. It is equally ridiculous to suppose that in the 
event of his views coinciding with one set of actual disputants, 
the Commissioner is to act under sec. 18c (8), because this would 
mean that he makes an award in such a case without a summons 
to show cause, whereas if his opinion it not identical with the 
demands of one set of disputants he must issue a show cause 
summons before proceeding to award. The explanation of the 
use of the term “ parties " to describe the representatives is, we 
think, that the L/egislature identified the representatives with the 
class they were intended to represent, and therefore spoke of 
them as if they were parties to the controversy. This, we 
think, explains the language in which sub-sec. 10 is expressed. 
When sub-sec. 8 provides that the chairman is not to be present 
until he has reason to think “that the representatives appear 
unlikely in his absence to come to an agreement upon all of the 
matters in dispute," it alludes to an agreement which manifestly 
is conceived as the end of the Committee’s deliberations; but 
unless that agreement is the agreement to which sub-sec. 10 
refers, it would have no force whatever and have no other 
character than an empty agreement between committeemen 
followed by no legal consequence. Sub-sec. 19, which provides 
against an alteration of the standard hours or basic wage by an 
“ agreement" other than an agreement under sub-sec. 10, 
accords with this view and shows why sub-sec. 11 contains the 
words “ subject to this section." For these reasons we are of 
opinion that the function assigned to the Committee was that 
of agreeing either unanimously or by a majority upon terms 
which, when certified and filed, were to regulate the relations 
of the disputants as an award would do and bind them accord¬ 
ingly whether any or all of them liked them or not. When 
and only when the Committee failed to agree is the chairman, 
as Conciliation Commissioner, to proceed to arbitration between 
the disputants. A law which enables a body of persons to settle 
a dispute by issuing a decree arrived at by discussion amongst 
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themselves without any hearing or determination between the 
disputants is, in our opinion, not a law with respect to Concilia¬ 
tion and Arbitration for the prevention and settlement of 
industrial disputes and is not authorized by sec. 51 (x^-) of 
the Constitution. We are therefore of opinion that the pro- 
visions of sub-secs. 8, 9, 10, 11 and 12 are void Sub-secs. 13. 
14 15 16 17 and 19 are merely ancillary to these provisions, 
and have no present materiality. Sub-sec. 2 of sec. 34 enables 
any party to an industrial dispute, or to an application to vary, 
to apply for the appointment of a Conciliation Committee. In 
any case in which a Conciliation Committee has been appointed 
in pursuance of an application made under sub-sec. 2 of sec. 34, 
sec 33 provides that an industrial dispute, or an applic^ion 
to vary an award, shall not be dealt with by the Court of Con¬ 
ciliation and Arbitration or a Judge thereof. The result there¬ 
fore of a successful application for a Committee would be to 
accomplish a transfer of the industrial dispute or application to 
vary from the authority of the Court to the supposed authority 
of the Committee. As we have held, however, that the Com¬ 
mittee has no authority in law, it follows that such a transfer 
is impossible. The provisions, which purport to empower it, 
form a single legislative enactment which, on ordinary prin¬ 
ciples, must be wholly valid or wholly void. During the 
argument, however, counsel were asked from the Bench whether 
sec 15a of the Acts Interpretation Act 1901-1930 (inserted there¬ 
in by Act No. 23 of 1930) had been proclaimed to commence, 
and, if so, whether it had any relevance. It appeared that it 
had not been proclaimed, but on the same day a proclamation 
was made by a Deputy of the person administering the Govern¬ 
ment of the Commonwealth fixing 27th October 1930 as the 
date on which the section should commence. We assume that 
the section was thus brought into operation so as restrospectively 
to alter the law. The section provides: 

[They read the section* and continued:—] 

In our opinion it does not affect the matter. We think it 
cannot mean that when the Court has reached the conclusion, 
as we have done in this case, that a single and indivisible enact¬ 
ment of the Legislature is invalid, the Court is to turn aside 
from its judicial duties and, assuming the role of legislator, 
proceed to manufacture out of the material intended to com¬ 
pose the old enactment an entirely new enactment with a fresh 
policy and operation. In this case it is suggested that we 
should recognize that a transfer of the subject matter from one 
authority to another involves divesting one and investing the 
other, and that sec. 15a might therefore be used to validate the 
divesting in spite of the invalidity of the investing. The sug¬ 
gestion, it is said, is supported by the fact that the transfer is 
accomplished by two provisions, one giving and the other taking 
away. Unfortunately for this attempt to sever the substance 
by a neat division of its expression, sec. 33, which takes away, is 
in terms expressed to depend upon sub-sec. 2 of sec. 34. The 

* See ante p. 35. 


[3S5-3S6] 



RELATIONS BETWEEN THE COMMONWEALTH AND STATES 43 


consequence of such an application of sec. 15 a would be that 
an attempt on the part of the Legislature to provide for the 
settlement of an industrial dispute by transferring authority 
over it from the Court to the Committee would result in the 
disappearance of all authoritj*^ whatsoever over the dispute. 
The truth is that sec. 15a cannot apply to divert legislation from 
one purpose to another. In Newcastle and Hunter River Steam¬ 
ship Co. V. Attorney-General for the Commonwealth^ this Court 
considered a similar provision in the Navigation Act 1912-1920. 
It may be that a general provision applying to all legislation 
cannot be given the same operation as a special piovision intro¬ 
duced' into legislation the precise character of which was before 
the Legislature. Apart from any other considerations a later 
enactment would prevail if it disclosed a clear intention incon¬ 
sistent with the application to it of sec. 15 a, as perhaps it may 
be said Act No. 43 of 1930 does in this very case. But, adopting 
the metaphor which was employed to describe the effect of the 
provision in the Navigation Act, it enables the Court to uphold 
provisions, however interwoven, but it cannot separate the woof 
from the warp and manufacture a new web. It was suggested 
that perhaps the Committee had duties of conciliation for which 
it might be well erected and that sec. 33 might be upheld because 
of the existence of those duties. Unfortunately for this view, 
the section contains no reference to duties of conciliation 
unless, indeed, the mutual conciliation of the representa¬ 
tives is impliedly referred to in the provisions relating 
to agreement among them. But, in any case, if conciliation of 
the disputants be one object and settlement by decree another, 
a more reasonable application of sec. 15a of the Acts Interpreta¬ 
tion Act would be to separate the transfer of duties of concilia¬ 
tion from the attempted transfer of coercive authority and not 
to divide the process of transfer into steps of deprivation and 
investiture of power. For these reasons we think all material 
provisions of sec. 34 are invalid, and that sec. 33 is inseparable 
from them. We are, therefore, of opinion that sec. 33 is invalid 
and the purported appointment of the Conciliation Committee 
or Committees does not operate to impair the authority of the 
Court of Conciliation and Arbitration to deal with the awards 
of 25th March 1930, and, in particular, to make the order in the 
summons mentioned. 

[Isaacs C.J. and Gavan Duffy J. dissented on this issue. On the 
question, also raised in the summons, whether a Federal Arbitration 
Court award could validly bind a State instrumentality, Starke J. 
said:—] 

This principle is established in this Court—^that States, and 
persons natural or artificial representing States, when parties to 
industrial disputes in fact, are subject to Commonwealth legis¬ 
lation under pi. xxxv. of sec. 51 of the Constitution, if such 
legislation, on its true construction, applies to them {Engineers* 
i (1921) 29 C.L.R. 357. 
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Case ^; Merchant Service Guild of Australasia v. Commonwealth 
Steamship Ovmers’ Association [A^o. 2]^). It was not con¬ 
tended in the present case that the States, or the corporations 
or bodies set up by the States to control their railways, did not 
fall within the terms of the Commonwealth Conciliation and 
Arbitration Act 1904-1928, and that was inevitable, I think, in 
the face of sec. 19 and the provision of sec. 4 that “ industrial 
dispute ” means “ an industrial dispute extending beyond the 
limits of any one State and includes . . . any dispute in 

relation to employment in an industry carried on by or under 
the control of the Commonwealth or a State or any public 
authority constituted under the Commonwealth or a State." 
But it was contended that the railways owned or controlled by 
the States are not within the constitutional power already men¬ 
tioned (sec. 51, pi. XXXV.). One argument was that certain 
express powers were given over State railways and therefore 
necessarily excluded the grant of any further or other powers in 
relation thereto. In support of this contention, we were refer¬ 
red to the Constitution, sec. 51, pll. xxxii., xxxiii., xxxiv., and 
secs. 98 and 102. But none of the powers conferred by these 
provisions operate as a negation of the arbitral power; and one 
—that dealt with in sec. 98—simply makes clear the content of 
sec. 51, pi. i. Another submission made to us may be thus 
stated: the various State Acts under which the State railways 
are managed and controlled, delimit and define the capacities, 
powers and authorities of managing corporations or bodies such 
as Railway Commissioners; these corporations could not, there¬ 
fore, lawfully do or perform any act or pay any moneys, in 
excess of the powers conferred by those Acts, or in any way 
contravene them. Reference was made by way of illustration 
to the Railway Management Acts 1891 and 1910 of Tasmania 
(55 Viet. No. 40; 1 Geo. V, No. 69) and to the Railways Act 
1928 of Victoria (No. 3759). Thus the Tasmanian Railway 
Management Act of 1910, sec. 27, provides:—“ All appointments 
to the Railway Service shall be made by, and tenable during the 
pleasure of, the Commissioner. The Commissioner may appoint 
such and as many officers and employees as he thinks fit, and 
from time to time dismiss them, and may increase or diminish 
the number of officers. The Commissioner shall pay such 
salaries, wages, and allowances to the officers and employees as 
he may by regulation prescribe, and as Parliament may appro¬ 
priate for the purpose." A similar provision may be found in 
the Victorian Act (sec. 137). Consequently, the argument 
proceeded, the managing corporations or bodies could not 
become involved in any industrial dispute -in which better terms 
or conditions were claimed that those allowed by their Acts, or 
pay any salaries or wages beyond those prescribed by their Acts 
and appropriated by Parliament. The problem involved in 
this argument is not a new one, and it might be enough to say 

3 (1920) 28 C.L.R. 129. 

^ (1920) 28 CLJl. 436. 
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tbat it was decided against the States in the Engineers’ Case^ 
and in the Merchant Service Case^, The answer, however, to 
the argument is that the Constitution is the supreme law of the 
land, and, as it is interpreted by this Court, States and persons 
natural or artificial representing States are subject to it, if parties 
to industrial disputes extending beyond the limits of any one 
State, and are bound by the provisions of any law made within 
its powers. (See Constitution, sec.* 5.) But then it is said 
that this doctrine impinges upon the Con.stitutions of the States, 
which prohibit moneys being taken out of the Consolidated 
Fund of the States (into which the revenues of the States are 
paid), except under a distinct authorization from the Parlia¬ 
ments of the States. (See as to Tasmania, 13 and 14 Viet. c. 
59, sec. 14; 18 Viet. No. 17, sec. 1; and as to Victoria, Consti- 
totion Act, secs. 44, 55, 58, Schedule to 18 and 19 Viet. c. 55; 
Churchward v. The QueerC^ \ Commercial Cable Co. v. Govern- 
ment of Newfoundland^; Mackay v. Attorney-General for 
British Columbia^) Auckland Harbour Board v The King^^' 
Attorney-General v. Great Southern and Western Ttailway Co. 
of /refand"; Commonwealth and the Central Wool Committee 
V. Colonml Combing, Spinning and Weaving Co.)'^. It would 
require, I agree, the clearest words in the Constitution to inter- 
fere with or impair this constitutional principle, embeddcfl in 
the Constitution of the States, and I can find nothing in sec. 
61, pi. x^v. or pi. xxxix., which warrants any such conclusion. 

® absence of any such provision in the Constitution, 
sec. 106 IS conclusive. But, even if awards made by tribunals 
constituted by the Coinmonwealth under the power to make laws 

^ conciliation and arbitration for the prevention 
and settlement of industrial disputes extending beyond the limits 
of any one State, imposed obligations upon the States or on 
corporations or bodies managing or controlling their activities 
(see iWaHtrwjm v. Scottish Australian Investment still, 

M Lord Haldane pointed out in Attorney-General v Great 
^uthern and Western Railway Co. of Ireland}^, the responsi¬ 
bility of producing the fund out of which the obligation can be 
met, depends upon provision being made by the Parliaments of 
the States, if they choose—and only if they choose—so to 
provide. The provisions of the Judiciary Act (secs. 65 and 66) 
recognize this principle, and it was applied to the Crown Reme¬ 
dies and Liability Act 1865 of Victoria. {Alcock v. Fergie^^\ 
and Fisher v. The Queen^^). If a right be established against 
a State or a body managing its activities under the Common¬ 
wealth Arbitration laws, then the Courts must assume that " pro- 


5 (1920) 28 C.L.R. 129. 

« (1920)28 C.L.R. 436. 

7 (1865) L.R. 1 Q.B. 173. 

8 (1916) 2 A C. 610. 

’ (1922) 1 A.C. 457. 

'0 (1924) A.C. 318. 

(1925) A.C. 754. 

* i.e. Covering Clause. 


(1922) 31 C.L.R. 421. 

'3 (1920) 28 C.LJl. 66. 

(1925) A.C., at pp. 773-774. 
(1867) 4 W. W.&aB. (L.) 285. 
(1901) 26 V.L.R., at p. 794; 22 
A.L.T., at p. 221; (1903) A.C., 
at p. 167. 
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vision necessary to satisfy that obligation will be readily and 
promptly mad^’ {R. v. Attprr^y-General v- 

Southern and Western Railway Co. of Ireland ) . In the last- 
resort, however, if an obligation under an arbitration award 
made pursuant to the Commonwealth Conciliation and Arbitra¬ 
tion Acts involves the provision of funds by the Parliaments of 
the States, then that obligation cannot be discharged nor its 
penal sanctions broken, unless the necessary provision be made. 

\Isaacs C.J., Rich and Dixon JJ. delivered separate opinions 
agreeing in substance with the opimon of Starke ^ on this issue. 
Gavan Duffy J. agreed that the award bound the Commissioners, 
but did not deal with the appropriation question.] 


Notes. , , ,, 

The strong opinion in this case that a monetary obligation 

imposed on the States can be enforced only if the State Parlia¬ 
ment makes the necessary financial provision, shows in part 
respect for the principles of responsible government and thus 
applies the reasoning of the Enyineers^ Case; but it also shows 
some willingness to pay regard to the continuing quasi¬ 
sovereignty of the States under a federal system, and is to that 
extent inconsistent with the implications of the Engineers’ Case. 


17 (1903) A.C., at p. 167. 

18 U925) A.C., at pp. 766-767. 

6 . 

{But under Con. s. 105a, process will issue against the States 
to enforce the Financial Agreement of 1927.) 

New South Wales v. Commonwealth and Others. (The 

Garnishee Case) (No. l)k 

Rich and Dixon JJ.:—Sec. 5 of the Financial Agreements 
Enforcement Act 1932 provides, in effect, that the Auditor- 
General shall certify to the Treasurer an amount of money then 
due and payable and unpaid by a State to the Commonwealth 
under or by virtue of the Financial Agreements, and that, after 
publication of the certificate in the Gazette, the Attorney- 
General may apply in a summary way to this Court for a 
declaration that the whole or part of such amount is due and 
payable and unpaid by the State to the Commonwealth. Such 
a declaration is to be enforceable as a judgment, “ and shall, in 
addition to any other remedies for enforcing such judgment by 
law provided, operate as a charge upon all the revenues of the 
State.” The section then provides that a resolution may be 
passed by both Houses bringing into operation secs. 7-13 of th’e 
Act in relation to revenues of the State which are specified in 
the resolution. Thereupon those sections shall, to the extent 
of the amount so declared by the Court, apply in relation to the 
State. The effect of secs. 7-13 is to create an involuntary assign¬ 
ment of the specified revenues of the State to the Commonwealth 

I (1931) 46 C.L R. 155. (H.C.) 
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during a period commencing at a date fixed by proclamation 
and ended by a proclamation. The revenue becomes payable 
to the Treasurer of the Commonwealth; payment to the Trca- 
surer of the Commonwealth by a person liable to the State operates 
as a discharge to his liability to the State; the Commonwealth may 
sue persons liable to the State in respect of any of the specified 
revenue; no moneys owing in respect thereof may be paid to 
the State, and such a payment if made sliall not operate in 
discharge of the liability; it is made an offence for a Minister 
or other officer of a State to receive or permit to be received any 
such moneys or to give an indemnity in respect of any such 
payment. The Commonwealth is required to apply the net 
amount which it receives after payment of the expenses of 
collection in discharge of any liabilities of the State which have 
accrued under the Financial Agreements, and to refund to the 
State any amount received by the Treasurer under the Act in 
excess of the liabilities of the State to the Commonwealth. When 
the liabilities of the State are discharged, the Auditor-Oencral 
shall so certify to the Treasurer, and thereupon a proclamation 
to that effect shall be issued by the Governor-General, and the 
period in which the provisions of secs. 7-13 apply shall cease. 

In our opinion these provisions are valid. We think that they 
are within the power conferred upon Parliament by sec. 105a 
(3) of the Constitution, and we also think that they are within 
the power derived by the Parliament from the operation of secs. 
76 (III.), 51 (xxxix.), and possibly sec. 78, combined with sec. 
105a (5). Sec. 105a was inserted in the Constitution by a pro¬ 
posed law approved by the required majority of the electors on 
17th November 1928 and afterwards assented to. The amend- 
paent was passed by the Parliament and submitted to the electors 
in pursuance of the Financial Agreement made on 12th Decem¬ 
ber 1927 between the Commonwealth and the States, clause 2 
of Part IV. of which provided that the Commonwealth would 
take the necessary action to submit to the Parliament and to 
the electors proposals for the alteration of the Constitution in 
the form in which sec. 105a now stands. By that Agreement 
the Commonwealth agreed to take over the balance unpaid of 
the gross public debt of each State, and, in respect of the debts 
taken over, to assume as between the Commonwealth and the 
States the liabilities of the State to bondholders. The Com¬ 
monwealth agreed to pay to bondholders from time to time 
interest payable on the public debts of the States taken over. 
Towards the interest payable by the States in each year it 
agreed to provide certain amounts, and each of the States agreed 
to pay to the Commonwealth the excess over the amounts so 
provided necessary to make up the interest charges on its public 
debt taken over by the Commonwealth. The Commonwealth 
and the States agreed to establish a sinking fund to answer the 
public debts taken over, and agreed that the contributions which 
they each undertook to make should be debts payable to the 
National Debt Commission. Each State agreed with the Com- 
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monwealth that it would by the faithful performance of its 
obligations under the Agreement indemnify the Commonwealth 
against all liabilities whatsoever in respect of the public debt of 
that State taken over by tlie Commonwealth. The Agreement 
further contained provisions for the control of future borrowing 
by the States and the Commonwealth, and of the conversion, 
renewal, redemption and consolidation of the public debts of 
the Commonwealth and of the States. As a consequence of 
these provisions any new securities required, whether upon a 
conversion or renewal of an existing loan or because of further 
borrowing, would be issued upon the credit of the Common¬ 
wealth. Inasmuch as the terms of this Agreement did not 
conform with sec. 105 of the Constitution, it w'as necessary before 
its permanent provisions could become operative that the powers 
of the Commonwealth should be increased. The Constitutions 
of the States contained nothing to prevent them, with the 
authority of their Legislatures, from entering into and carrying 
out the Financial Agreement. But under the Constitution of each 
of the States the pecuniary obligations of the States cannot be 
answered out of the consolidated revenue except under parliamen¬ 
tary appropriation. The general doctrine is that all obligations to 
pay money undertaken by tlie Crown are subject to the implied 
condition that the funds necessary to satisfy the obligation shall 
be appropriated by Parliament. Indeed, opinions have been 
expressed in this Court that, in the absence of any provision in 
the Commonwealth Constitution authorizing an impairment of 
this constitutional principle embedded in the Constitution of the 
States, legislative powers confided to the Commonwealth Par¬ 
liament by sec. 51 of the Federal Constitution which otherwise 
extend to the operations of the States do not authorize the 
imposition upon the States of obligations which are not subject 
to the condition that funds shall be appropriated by the 
Parliaments of the States (see Axi^tralian Railways Union v. 
Vtctorian Railways C07n77iissioners^). If the liabilities which 

the States incurred to the Commonwealth under the Financial 
Agreement be subject to this condition, the power of the Com¬ 
monwealth to exact payment would depend upon the action of 
the State Legislatures. No doubt the Commonwealth might 
maintain a suit to enforce such an obligation in this Court; for 
the matter would be one in which the Commonwealth was a 
party 75 (m.)). ^ But the obligation to be enforced would 

be conditional, and no judgment pronounced in accordance with 
the obligation could defeat the condition. The power conferred 
upon the Parliament by sec. 51 (xxxix.) to make laws with 
respect to matters incidental to the execution of any power 
vested by the Constitution in the Federal Judicature clearly 
authorizes laws for carrying into execution all the judgments 
which the judicial power has power to pronounce (per Marshall 
C.J., Wayman v. Southard^) _ But this would not authorize 
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the Legislature to disregard the condition of the obligation which 
has passed into the judgment and enforce it as if it were uncon¬ 
ditional. On the other hand, if the obligation incurred to the 
Commonwealth by the States be unconditional, and the Con¬ 
stitution of the State impose no obstacle to the assumption of 
an obligation which is absolute and independent of parliamen¬ 
tary appropriation, we can see no reason why judgment should 
not be given according to the nature of the obligation, and wliy 
a law should not be made by tlie Parliament for the enforce¬ 
ment against the State of such a judgment. It is true tliat 
secs. 65 and 66 of the Judiciary Act 1903-1927 recognize the 
principle that the liabilities of the Crown in right of the States 
are subject to parliamentary appropriation of funds. This 
accords with the general character of the liabilities of the States 
usually put in suit. But we can see no reason why, if liabili¬ 
ties of an absolute nature are incurred by the States, the 
Commonwealth Parliament should not make a different provi¬ 
sion. These considerations appear to us to be material to a 
proper understanding of the constitutional alterations effected 
by sec. 105a. Sub-sec. 5 of that section provides with respect 
to agreements of the description contained in sub-sec. 1 that 
every such agreement and any variation thereof shall be binding 
upon the Commonwealth and the States parties thereto not- 
withstanding anything contained in this Constitution, or the 
Constitution of the several States, or in any law of the Parlia¬ 
ment of the Commonwealth, or of any State. In our opinion 
the effect of this provision is to make any agreement of the 
required description obligatory upon the Commonwealth and 
the States, to place its operation and efficacy beyond the 
control of any law of any of the seven Parliaments, and to 
prevent any constitutional principle or provision operating to 
defeat or diminish or condition the obligatory force of the 
Agreement. In the case of the States there is no constitutional 
qualification of the binding force of such an agreement to which 
the words “ notwithstanding anything contained in . . . 

the Constitution of the several States" could more directly 
relate than that which requires parliamentary appropriation of 
funds to satisfy the condition upon which the liabilities of the 
States are incurred. In our opinion it follows that the Parlia¬ 
ment can, in the exercise of the power given by sec. 51 (xxxix.), 
enable this Court, in a proceeding by the Commonwealth to 
recover money owing by a State to it under the Financial Agree¬ 
ment, to pronounce a judgment that is unconditional, and can 
enact laws for the enforcement of that judgment against the 
State. Sec. 105a arms the Parliament with further powers. 
Sub-sec. 3 provides that the Parliament may make laws for the 
carrying out by the parties thereto of any such agreement. In 
this sentence, we think the word “ for ” expresses the end or 
purpose, and the words “ carrying out by the parties" are 
equivalent to performance or fulfilment by the parties. The 
considerations supplied by sub-sec. 5 again go far to determine 
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the meaning and application of this provision. The clause, in 
our opinion, authorizes the enactment of laws calculated to 
bring about performance of their obligations by the parties; 
laws to procure the fulfilment of the agreement. The words 
“ the parties thereto ” appear in sub-secs. 4 and 5 as well as in 
sub-sec. 3, and no doubt they are restrictive. They prevent 
the power from extending to the regulation of matters which 
might be considered conducive to effectuating the purposes of the 
agreement although not directly relating to actual performance 
by the parties. For instance, if the Commonwealth a^eed with 
one State that money should be borrowed by them jointly at 
specified rates of interest, the Parliament could not under this 
power legislate to prevent competition on the money-market. 
But we cannot agree with the argument that the words “ by the 
parties thereto ” prevent the Parliament from adopting measures 
for satisfying liabilities created by the agreement in default of 
literal fulfilment by the parties. A law which provides the 
alternative to voluntary performance by the parties and compels 
involuntary satisfaction appears to us to be properly described 
as a law for the carrying out by the parties thereto of 
the agreement. 

[They then rejected two narrower constructions of sub-sec. 3 
and continued:—] 

It appears to us that in the construction of sub-sec. 3 the 
intention of sub-sec. 5 to make the obligations of the Financial 
Agreements paramount should be of great weight, and 
when this is considered in relation to the magnitude of the 
financial liabilities of the States taken over by the Common¬ 
wealth and the plain dependence of the Commonwealth upon 
the performance by the States of their obligations under the 
Agreement to enable it to meet those liabilities, the meaning 
and purpose of sub-sec. 3 are sufficiently clear. In our opinion 
it enables the Parliament to enforce performance by the States 
of their obligations under the Agreement, and it authorizes the 
main provision of the Financial Agreements Enforcement Act 
1932, which is sec. 5. But we think that in the absence of 
sub-sec. 3, or, if a more limited construction of that sub-section 
were adopted, sec. 5 of the Financial Agreements Enforcement 
Act 1932 would, nevertheless, be valid. Sub-secs. 1 and 2 do 
no more than provide the preliminary conditions which must 
occur before the jurisdiction of the Court can be invoked by the 
particular procedure prescribed by sub-secs. 3 and 4. Sub-sec. 
5 prescribes the number of Judges by w'hich the jurisdiction 
may be exercised, and is supported as a valid law by sec. 79 of 
the Constitution. Sub-sec. 6 is an exercise of the power con¬ 
ferred by sec. 51 (xxxix.) and, perhaps, of that conferred by sec. 
78 (see The Commonwealth v. New South Wales'*). When it 
enacts that the judgment shall operate as a charge upon all the 
revenues of the State, it might, if the obligation which the judg¬ 
ment enforced were subject to and qualified by a constitutional 

^ (1923) 32 C.L.R., at pp. 214-216. 218-220. 
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requirement of parliamentary appropriation, go beyond what 
was incidental to the exercise of the judicial power. But inas¬ 
much as sec. 105a (5), in our opinion, makes the obligation of 
the agreement absolute, it does no more than attach to the 
judgment a consequence which belongs to the enforcement of 
that obligation. Sub-sec. 7 then proceeds to enable the Houses 
of Parliament by resolution to bring into operation the provi¬ 
sions which effect an involuntary assignment of the Ktate 
revenue. It is objected that the enforcement of the judgment 
is thus taken out of the hands of the Court. It is true that 
writs of execution issue out of the Court, but they issue as of 
course and more often than not thej' are directed to executive 
officers. The Court retains complete control of the judgment, 
and unless there be something in the conception of judicial 
power which confines all means of compelling obedience to the 
judgment to judicial action (and we do not think there is), 
there seems no reason why the Legislature should not make such 
provision as it thinks fit to ensure that the judgment is satisfied. 
Further, it appears to us that secs. 7-13 (1) do no more than 
provide means for working out the charge created by sub-sec. 
6 of sec. 5. When brought into force they operate directly to 
transfer the revenue and, properly considered, they are ])ro- 
visions attaching to the judgment a legal con-sequence, the 
operation of which is contingent, however, upon the resolution 
of both Houses. The objection made that, according to the 
title and recitals of the Act, it appears that the Legislature 
relied upon and intended to exercise only the power conferred 
by sec. 105a, ^ appears to us to be unsound. In the first place, 
we do not think an intention to exclude other powers is disclosed 
by the Act, and, in the next place, we think the observations of 
Rich J, and of Starke J. in Ex parte Walsh and Johnson^ resi>cc- 
tively provide an answer to the contention. 

The further objection that the real purpose of the Legislature 
was to enforce the agreement, and not the judgment as such, 
also seems to us to be misconceived. The motives of the Legis¬ 
lature are immaterial. What the statute actually does affords 
the real test of its validity, and sec. 5 provides for the ascertain¬ 
ment of a liability by the judicial power and attaches the 
consequences to the judgment. A separate question arises as 
to the validity of sec. 6. No doubt, as no proclamation has 
been issued* under sec. 7 based upon sec. 6, this is a matter of 
less practical importance than it might have been. Sec. 6 
cannot be supported, in our opinion, as an exercise of the power 
to legislate upon matters incidental to the execution of any 
power vested in the Federal Judicature. Its validity must rest 
upon sec. 105a (3), or upon secs. 61 and 105a in combination 
With sec. 51 (xxxix.). Upon the construction which we think 

proclamation under see. 7 was in fact issued on 7th April after the 
l^ourt announced ite decision and before these reasons were actually pub¬ 
lished. See Commomcealth Government Gazette, 1932, p. 509. 

5 (1925) 37 C.L.R., at pp. 126-127, 134-135. 
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sec. 105a (3) ought to receive, the question whether it authorizes 
sec. 6 depends upon what may be perhaps considered a refined 
distinction. If its application were contingent upon the existence 
in fact of an unsatisfied liability in the States to the Common¬ 
wealth, the construction which we have placed upon sub-sec. 3 
of sec. 105a would clearly support the provisions of sec. 6. But 
it applies when the Auditor-General has certified that such a 
liability exists and the Houses of Parliament have adopted his 
certificate and passed a resolution in terms of sec. 6 (1). In 
other words, it is brought into operation upon a reasonable or 
perhaps vehement presumption of default which may, never¬ 
theless, conceivably be wrong. The State may at once apply 
on three days’ notice for a declaration that it is wrong, and, 
if the State does not so apply, the Commonwealth must apply 
within two months for a declaration that it is right. The 
question is whether a law for the immediate sequestration of the 
State’s revenue upon a strong presumption of default, subject 
to the State’s right to apply to the Court to displace the seques¬ 
tration, can be considered as an exercise of the power as we 
have construed it. We have come to the conclusion that this 
question should be answered in the affirmative. Strong as the 
measure is, it may be fairly regarded in the conditions which 
at present prevail, and which we are entitled judicially to notice, 
as reasonably necessaiy to ensure payment of a liability if and 
when judicially established. 

[They then referred to other issues which they held need not 
be decided in the present proceedings.] 

[Starke and McTieman JJ. delivered separate opinions agree¬ 
ing in substance with the above opinion. Gavan Duffy C.J. and 
Evatt J. dissented.] 

Notes. 

(a) The Financial Agreement of 1927 will operate until 1985. 
Under its terms, a Loan Council consisting of a representative 
of the Commonwealth and a representative of each State 
controls most of the peace-time public borrowing of all the 
Australian governments. The State representatives have one 
vote each, the Commonwealth two votes and a casting vote. 
The Council is frequently confused with the Premiers’ Con¬ 
ference, since the personnel of the two is usually similar and 
meetings are usually held at the same time, but the Conference 
is an extra-legal institution whose decisions have no effect until 
given the requisite legislative or executive operation by the 
relevant Commonwealth and State instrumentalities. The 
Loan Council is the only legally established organ of direct 
co-operation between the States and the Commonwealth, and it 
cuts across the principles of both federalism and responsible 
government, since it reduces the control of the individual parlia¬ 
ments over an important part of public finance. 
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(b) The principal case arose out of the failure of the Xew 
f Labour Party government, under the premiership 

ot Mr. J. T. Lang, to make the contribution required bv the 
l^mancial Agreement. That government wished to enforce a 
policy of compulsory moratorium on the ovei-seas public debt 
m order to met the conditions of the 1931-2 depression. An 
apphc^ion to the High Court for si)ociaI leave to appeal to the 
Prn^ Council (required since the case raises an inter se question 
under Con. s. 74) was refused: X.S.^V. v. Commonwealth {No. 2)6. 
In a third case^, the same majority held that the Commonwealth 
could va idly provide for the attachment of bank credits stand¬ 
ing to the account of the defaulting State. The New South 
Wales government continued to obstruct the enforcement of 
^ese measures, and a dangerous situation developed, but the 
Governor of New South Wales, Sir Phillip Game, then dismissed 
the Lang ministr>^ and dissolved parliament, and in the ensuing 
election the Labour Party was defeated. For a detailed account, 
^Qhyatt, The King and his Dominion Governors ”, ch. XIX. 

This IS the only serious conflict which has so far occurred between 
the Commonwealth and a State. 


6 (1932) 46 C.L.R. 235 

7 46 C.L.R. 246. 


7. 


{A State law may bind the Commonwealth and its servants. 

u “ rnay exclude such interference. Quaere 

whether a State law discHminating against a Commonwealth 
v^trumentahty, or a Commonwealth law discHminating against 
State instrumentalities, vnll be valid.) 

Weist V. Commissioner of Taxation (N.S.W.)^ 

question which arises upon this case 

received by a retired Federal public 
servant by way of pension under the Superannuation Act 1922- 

taxation under the Special Income and 
Wag^ Tax (Management) Act 1933 of New South Wales. 

fo + ® doubt that the New South Wales Act purpoi-ts 

tLJJTtn "honeys in question by requiring 

nf ^ included m the income of the pensioner for pm-pose! 

the under the Act. As this is common ground between 

silfns f. K ■ nec^sary to refer to the particular provi- 

the question is wLther 

includln ^ ^ m requires such a pension to be 

mcluded m assessable income for the purposes of taxation, is 

the^CoTn^rtrf^^ summarized 

the Commonwealth Superannuation Act 1922-1934. creatine the 

pension and referred to the Commonwealth Financial I^ner- 

gency Acts 1931 and regulations thereunder, and the Common- 

I (1937) 66 C.L.R. 657. 
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wealth Salaries Act 1907, which purport to restrict the amount 
of State income tax payable on Commonwealth salaries, but 
do not apply to pensions. He continued:—] 

3. In the Engineers’ Case^ the court considered the general 
principles of interpretation of the Constitution in relation par¬ 
ticularly to sec, 51 (xxxv.) of the Constitution. The Engi¬ 
neers’ Case^ was not challenged during the argument, and I do 
not propose to review the general questions which were discussed 
in that case. There the court held that the Commonwealth 
Parliament had power under sec. 51 (xxxv.) to pass a Con¬ 
ciliation and Arbitration Act under which an award could be 
made in an inter-State industrial dispute which would be binding 
upon a State or State authority which was a party to the dispute. 
In reaching its decision the court reconsidered the doctrine of 
immunity of instrumentalities which had been laid down in 
D'Emclen v. Pedder^ and applied in the other cases mentioned. In 
D’Emden v. Pedder^ the doctrine was applied in favour of the 
Commonwealth. In the Engineers’ Case^, the court declined 
to apply it in favour of the States, and held that the doctrine 
of implied prohibition could no longer be relied upon in favour 
of either the Commonwealth or the States. The decisions in 
Deakin v. Webb^ and in Baxter v. Commissioners of Taxation 
{N.S.W.)^ were said in the Engineers’ Case^ to be based upon 
two grounds, the first, the doctrine of implied prohibition, the 
second, the proposition that there was an inconsistency between 
a State income tax Act and a Commonwealth law fixing officers’ 
salaries, so that, by reason of sec. 109 of the Constitution, the 
State law failed to the extent of the inconsistency. Reference 
to the reasons given for those decisions, however, does not 
support the statement that they were, in any respect, based 
upon sec. 109. In the Engineer’s Case’ the first ground is 
declared to be erroneous and the second ground (which is 
approved as a relevant principle) is declared to depend upon 
the construction of the Commonwealth and State Acts which are 
alleged to be in conflict. 

The invalidity of the State Act in such a case is said to depend 
upon the express words of sec. 109, and not upon any implication 
prohibiting the State from interfering with the means employed 
by the Commonwealth for the performance of its constitutional 
functions®. Accordingly, if Commonwealth legislation passed 
under one of the powers of the Commonwealth Parliament 
conflicts with State legislation either expressly or impliedly 
(such State legislation being legislation which, apart from sec. 
109, would have been valid) the State legislation necessarily 
fails. The " actual decision ” of the court in Chaplin v. Com- 
rtvissioneT of Taxes (iS.A.)® is stated to be a correct decision 
upon this ground. In Chaplin’s Case^ the court upheld the 


2 (1920) 28 C.L.R. 129. 

3 (1904) 4 C.LJl. 91. 

4 (1920 ) 28 C.L.R. 129. 

5 (1904) 1 C.L.R. 585. 


« (1907) 4 C.L.R. 1087. 

^ (1920) 28 C.L.R., at p. 157 

8 (1920 ) 28 C.L.R., at pp. 156. 157. 

9 (1911) 12 C.L.R. 375. 
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validity of the Commonwealth Salaries Act 1907. The validity 
of the Act is stated'® to be “ the question ” raised by the apjieal. 
The “ actual decision” was that the salaries of Comraonwcaltli 
officers were, after the passing of the 1907 Act, liable to State 
income taxation provided that the laws imposing such taxation 
complied with the provisions of the Act. In the Engineers' 
Case^, therefore, the court must be taken to have rejected the 
view that there was an implied constitutional prohibition which 
prevented the States from taxing the salaries of Federal officers. 
The court must also be taken to have a)>proved the actual 
decision in Chaplin*s Case" that salaries of Federal officers were 
subject to taxation, but only if that taxation were in accordance 
with the terms of a Commonwealth statute jiennitting such taxa¬ 
tion. See also The Commonwealth v. QnccnslancU ^:—“ Chaplin 
V. Commissioner of Taxes (S.A.)" establisheil the immunity of 
Federal salaries from State income tax. This court has recently, 
in Amalgamated Society of Engineers v. Adelaide Steamship Co. 
Ltd.^^ expressed its opinion that the decision was correct, by 
reason of the controlling force of Federal legislation.” 

This view of the matter depends upon the acceptance of the 
proposition that there is an inconsistency between a Common¬ 
wealth Act fixing salaries of Commonwealth officers and a State 
Act imposing a tax upon such salaries, but that the Common¬ 
wealth Parliament may, by suitably framed legislation, indicate 
its intention that such salaries should be taxable to a certain 
extent, and that thereupon, the inconsistency disappearing pro 
tanto, the salaries are so taxable. It remains to be considered 
whether, in the light of more recent decisions, the first part of 
this proposition can be maintained. It will subsequently be 
considered whether the Commonwealth Parliament can validly 
legislate with respect to the application of State statutes in 
relation to subjects falling within Federal legislative power. 

4. Before considering this question, it must be observed that 
the present case relates to a Commonwealth pension and not to 
a Commonwealth salary. In my opinion it is not possible to 
draw any effective distinction for the purposes of this case 
between salaries and pensions. The payment of pensions to 
retired officers of the Commonwealth is, as the Federal legisla¬ 
tion on the subject of superannuation shows, regarded by the 
Commonwealth Parliament as a desirable provision which 
should be an incident of the service of a public officer. The 
fact that he has ceased to perform his functions does not affect 
the proposition that his remuneration is essentially associated 
with the service which he has rendered. (Pensions to his 
dependants are, in my opinion, upon the same footing.) Any 
taxation of his pension by State action will be inconsistent with 
a Federal law entitling him to a pension in exactly the same 
way and to exactly the same extent (if at all) as State taxation 

10 (1911) 12 C.L.R., at p. 378. 12 (1920) 29 C.L.R. 1, at p. 22. 

11 (1911) 12 C.L.R. 375. " (1920) 28 C.L.R. 129. 
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of his salary would be inconsistent with a Federal law fixing his 
salary. 

The Engineers’ Case^^, for the reasons which I have stated, 
involves the proposition that the Commonwealth Salaries Act 
1907 is the source of the power of the States to tax Federal 
salaries by way of income tax. There is no such basis for 
Stat« taxation in the case of pensions. Accordingly the con¬ 
clusion would appear to follow that a State Parliament cannot 
validly legislate so as to require such pension to be included 
in the assessable income of a pensioner for the purpose of 
imposing any form of income tax. This proposition, however, 
depends upon the doctrine that a general income tax Act, passed 
by one Parliament, is inconsistent witli an Act passed by another 
Parliament fixing rates of .salaries. It will be seen that this 
proposition cannot now be maintained. 

5. In the case of Cooper v. Commissioner of Income Tax 
(Q.)^5 this court held that there was no inconsistency between 
the Queensland Constitution Act. prescribing the salaries to be 
paid to judges, and a State law imposing a tax generally upon 
the income of each citizen of the State to the extent of the 
general balance of his income. In that case there was no 
conflict of State power with Federal power, but there was an 
alleged conflict between two State Acts, one being the Consti¬ 
tution of the State. The court held that there was no real 
conflict. I am unable to reconcile this decision with the 
decisions in Deakin v. and Baxter v. Commissioners of 

Taxation (iV.S.TF.)or with the view impliedly taken of those 
cases in the Engineers’ Case^^. 

Further, in Caron v. The King^^ the Privy Council held that 
the Parliament of Canada, having power to pass an income tax 
Act, was entitled to impose such a tax in the case of a Pro¬ 
vincial Minister. In the course of the judgment in that case, 
the decision in Abbott v. City of St. John^^ was expressly 
approved. In the latter case the Supreme Court of Canada 
held that the imposition of income tax by a. Province on a 
Dominion official was not inconsistent with a provision in the 
British North America Act 1867 which conferred upon the 
Dominion Parliament the exclusive power of fixing salaries of 
Dominion officials. Since this appeal was argued in the case 
of Forbes v. Attorney-General for Manitoba^^, the Privy Council 
has itself decided the same question in the same way The 
Privy Council referred with approval to the distinction between 
a special tax on Dominion officials and a general undiscrimina- 
tory tax upon the income of residents, holding that it was within 
the power of a Provincial Parliament to impose a tax of the 
latter kind upon the income of a Dominion official, which 
included his official salary. Reference was made to the possi- 


(1920) 28 C.L.R. 129. 
15 (1907) 4 C.L.R. 1304. 

(1904) 1 C.L.R. 585. 
17 (1907) 4 C.LJl. 1087. 


18 (1924) A.C. 999. 

19 (1908) 40 S.e.R. (Can.) 597. 
^0 (1937) A.C. 260. 
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bility of the use of provincial taxation so as to paralv'^e 
Dominion sendees, and it was said that this question could be 
considered when it actually arose. It is, however, desirable 
to say something more definite about such a possibility, because 
it must not be supposed tliat the principle upon which these 
decisions rest prima facie justifies any State taxation of Federal 
officers simply because it is State taxation and because a State 
Parliament has power to impose taxation. 

In the first place, if a State Parliament passed an Act pur¬ 
porting to deal specifically with Federal salaries or pensions it 
would be necessary to consider whether, in view of sec. 52 of 
the Constitution, such an Act would be valid. Sec. 52 provides 
that the Commonwealth Parliament shall have “ exclusive power 
to make laws for the peace, order and good g()\’ernment of the 
Commonwealth with respect to . . . (iii Matters relating 

^ any department of the Public Service tlic control of which 
is by this Constitution transferred to tlie E.xecutive Govern¬ 
ment of the Commonwealth.” Thus the Commonwealth Par¬ 
liament has exclusive power to legislate witli rc.spcct to the 
salaries and pensions of Commonwealth officers. General 
undiscriminatory State income tax laws may, for the icasons 
already given, be not inconsistent with Federal laws relating to 
such salaries or pensions—they are not legislation with respect 
to that subject matter. But discriminatory State legislation 
might well be held to be such legislation and therefore invalid 
under sec. 52 of the Constitution. In the second place, a State 
Act imposing a discriminatory tax upon Commonwealth officers 
or pensioners might well be regarded as not being within the 
power of a State Parliament to make laws for the peace, welfare 
and good government of the State. It would be legislation 
specifically dealing with matters relating to the government of 
the Commonwealth, with which the State Parliament has no 
concern, and not relating to the government of the State. A 
corresponding objection would apply in the case of Common¬ 
wealth legislation specifically singling out State servants for 
discriminatory taxation. 

These two possible objections to State legislation which is 
specifically directed against Federal agencies are, it will be 
understood, based upon specific provisions in the Constitutions 
of the Commonwealth and of the States respectively. They do 
not depend upon any implication in the Commonwealth Con¬ 
stitution of a general prohibition against State interference with 
Federal instrumentalities, and they may be entertained quite 
independently of any opinion upon the latter subject. I 
respectfully venture to suggest that such a line of approach is 
likely to be more satisfactory, from a legal point of view, than 
any consideration of the question whether or not a particular 
tax amounts “ under the guise of exercising power of taxation ” 
to “ confiscation of a substantial part of official and other 
salaries ”—^see, per Davies Abbott v. City of St. John^^ as 

(1908) 40 S.e.R. (Can ), at pp. 606. 607. 
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quoted in Caron v. The King^^ and in Forbes v. Attorney^ 
General for Manitoba^^. The distinction between, on the on* 
hand, heavy taxation, and on the other hand, confiscation of * 
substantial part of a salary, is a test the application of which 
would inevitably involve differences of individual opinion which 
it would be difficult to resolve by reference to any objective 
standard. 

It is true that the decisions in Caron v. The King^^ and Forbes 
V. Attorney-General for Manitoba^^ are decisions upon the 
specific provisions of the Canadian Constitution, but there is 
no room for doubt that the decisions assert and rest upon the 
proposition that a general undiscriminatory income tax Act passed 
by one Parliament is not inconsistent with an Act passed by 
another Parliament fixing salaries of public officials. This 
court is bound by any relevant decision of the Privy Council, 
and it must therefore be held that a general undiscriminatory 
State income tax Act is not inconsistent with Federal Acts fixing 
or providing means for fixing salaries and pensions. Thus, in 
so far as Deakin v. Webb^^ and Baxter v. Commissioners of 
Taxation decide, in so far as Chaplin’s Case^^ 

assumes, and in so far as the Enguieers’ Case^’^ may by impli¬ 
cation support the view that there is inconsistency in such a 
case, these cases can no longer be regarded as good law. 

6. But these considerations do not exhaust the problem. It 
may be the case that the Commonwealth Parliament has 
effectively legislated to exclude the application of State income 
tax Acts to incomes of persons so far as such incomes include 
Federal pensions. It is now necessary to inquire, first, whether 
the Commonwealth Parliament has power to pass such legislation 
and, secondly, whether it has in fact done so. 

7. The decisions of this court support the view that such 
Federal legislation would be valid. Chaplin’s Casc^® neces¬ 
sarily assumes that the Commonwealth Parliament has power 
to enact its laws with respect to Federal salaries either in such 
terms that a State Act imposing taxation upon such salaries is 
consistent with or in such terms that it is inconsistent with the 
Federal Act. A State income tax Act was held to be incon¬ 
sistent with a Federal law fixing Federal salaries simpliciter, but 
not to be inconsistent with the Commonwealth Salaries Act 
1907, which, in terras, permitted certain State taxation of such 
salaries and impliedly prohibited further State taxation thereof. 

The case of R. v. Brisbane Licensing Court; Ex parte 
Daniell^^ is an example of the application of the principle that 
the Commonwealth Parliament can legislate so as to exclude the 
operation of State law' in relation to a matter controlled by 
Federal law. The Commonw'ealth Electoral (War-time) Act 
1917, sec. 14, provided that “ on the day appointed as polling 


22 (1924) A.C.. at p. 1005. 

23 (1937) A.C.. at p. 271. 

24 (1924) A.C. 999. 

« (1937) A.C. 260. 

26 (1904) 1 C.LJl. 585. 


27 (1907) 4 C.L.R. 1087. 

28 (1911) 12 C.L.R. 375. 

29 (1920) 28 C.L.R. 129. 

30 (1920 ) 28 C.L.R. 23. 
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day for an election of the Senate or a general election of the 
House of Representatives, no referendum or vote of the electors 
of any State or part of a State shall be taken under the law of 
a State.” Under a Queensland statute a local option poll was 
appointed to be held on a day which was appointed under 
Federal law as a polling day for an election of Senators for the 
State of Queensland. It was held by this court that the local 
option poll and the vote thereat were illegal and of no effect 
because the Commonwealth Parliament had, in a statute passed 
with respect to a matter within its power, expressed its intention 
to exclude the operation of certain State legislation which in 
fact, and in the opinion of the Commonwealth Parliament, had 
a relation to that matter. 

In The Commonwealth v. Queensland^^ the court had to deal 
with a case involving similar questions. The Commonwealth 
Inscribed Stock Act 1911-1918 provided that the interest derived 
from certain Commonwealth stock or Treasury bonds should 
not be liable to income tax under the law of a State. It was 
held that this provision was valid. Isaacs and Rich JJ. said:— 
” The loan is a transaction outside the jurisdiction of the 
States; the interest is an income of the lender created by the 
Commonwealth. And, being created by the Commonwealth for 
its own purpose, it may be surrounded with such characteristics 
as to secure to the Commonwealth the full benefit it desires to 
obtain. If States could tax Commonwealth bonds in the hands 
of the holder or the interest he receives, notwithstanding Com¬ 
monwealth legislation to the contrary, the financial operations 
of the whole nation might be frustrated by the action, and pos¬ 
sibly divergent action, of portions of the nation These 

words can be applied, mutatis mutandisy to Federal salaries or 
pensions and to the general subject of the remuneration and 
terms of employment of members of the Commonwealth Public 
Service. 

In Pirrie v. McFarlane^^ the majority of the court held that 
the Victorian Motor Car Act 1915, sec. 6, prohibiting any person 
from driving a motor car on a public highway without being 
licensed for the purpose, was not inconsistent with Federal legis¬ 
lation requiring and entitling members of the defence forces to 
obey the lawful commands of a superior officer. It was pointed 
out in the reasons for judgment that the relevant Federal Acts 
excluded the operation of certain State legislation in express 
terms but that they did not so exclude the operation of the 
Motor Car Act. Knox C.J. said:—** The Commonwealth Par¬ 
liament has, in my opinion, undoubted power, by legislation with 
respect to a subject which is within the ambit of its legislative 
powers, to override the provisions of any State law, but in the 
absence of any such enactment the State law must be given 
its full effect See also per Higgins and per Starke J.^*. 

31 (1920) 29 C.L.R. 1. 34 (1925) 36 C.L.R., at p. 183. 

32 (1920) 29 C.L.R., at p. 21. 35 (1925) 36 C.L.R., at p. 214. 

33 (1925) 36 C.L.R. 170. 36 (1925) 36 C.L.R., at p. 229. 
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The opinions of the dissenting justices concur in accepting the 
principle that it is within the power of the Commonwealth 
Parliament to legislate so as to exclude the application of State 
law in relation to matters which are within the sphere of Com¬ 
monwealth legislative power (per Isaacs —Rick J.^® agreed 

with the reasons for judgment of Isaacs J.)- 

It may be repeated that secs. 5 and 80 of the Superannuation 
Act 1922-1934 provide examples of the application of this prin¬ 
ciple. Sec. 5 provides that the income of the superannuation 
fund shall not be subject to State taxation. Sec. 80 is in the 
following terms:— 

“ Pensions and other benefits under this Act shall not be in any 
way assigned or charged or passed by operation of law to any 
person other than the pensioner or beneficiary, and any moneys 
j)a 3 able out of the fund on the death of an employee or benefi¬ 
ciary shall not be assets for the payment of his debts or liabili¬ 
ties: Provided that nothing in this section shall prevent the 
making of an order in the nature of a garnishee order against 
any instalment of a pension payable to a person w’ho has been 
an employee.” 

These sections purport to exclude, in relation to the superan¬ 
nuation fund and to pensions and other benefits under the Act, 
the application of certain State statutes — such as income tax 
Acts, administration and probate Acts, and other statutes. 

The authorities cited show that the Commonwealth Parlia¬ 
ment may, if it thinks proper, by apt legislation exclude the 
application of State law in relation to a matter entrusted by 
the Constitution to the control of the Commonwealth. 

8. There is, as already stated, no doubt that the Common¬ 
wealth Parliament has full power to legislate with respect to the 
subject of salaries and pensions of Federal officers. The Par¬ 
liament may, if it thinks proper, exclude the application of State 
income tax legislation in relation to such salaries and pensions. 
The question which finally arises in this case is whether the 
Commonwealth Parliament has done so. In order to establish 
the immunity of Commonwealth pensioners from State income 
tax in respect of their pensions it is necessary to find some clear 
indication in the legislation of the Commonwealth Parliament 
that it is intended that they should not be subject to the general 
law of the State in this respect. 

In the case of salaries there is such an indication in the Com- 
monwealth Salaries Act 1907. That Act necessarily involves 
the proposition that Commonwealth salaries are not to be taxable 
otherwise than in accordance with and subject to the limits 
imposed by the Act. But the Act does not deal with pensions 
paid to persons who are no longer officers of the Commonwealth. 

stated, the Superannuation Act, in sec. 5 and sec. 
80, deals expressly with the applicability of State laws to 
matters connected with Federal superannuation. It is a fair 
conclusion that in those provisions the Commonwealth Par- 

37 (1925) 36 C.L.R., at pp. 210, 211. 38 ( 1925 ) 36 C.LJI., at p 220 
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liament dealt completely with the subject of excluding tiie 
application of State laws to pensions and pensioners. ^'he 
provisions of the Financial Emergency Acts dealing with State 
taxation and salaries and j^ensions assume that they are already 
taxable by the States. The Act jnovides only for regulations 
prescribing a maximum limit beyond which they shall not be so 
taxed. The absence of regulations dealing with pensions merely 
brings about the result that, if Commonwealth pensions are 
taxable by the States, no maximum limit has been prescribed 
beyond which such taxation cannot be imposed. The absence 
of a regulation imposing a maximum limit cannot be regarded 
as amounting to a positive provision that they shall not be taxed 
at all. 

Thus, in my opinion, Commonwealth pensions may validly be 
taxed under general State taxation laws unless the Commonwealth 
Parliament prohibits such taxation in whole or in ])art. There 
is no law of the Commonwealth Parliament which contains any 
such prohibition and therefore, in my opinion, .such pensions 
are subject to the laws of the States relating to income tax to the 
same extent as other income received by pensioners. The 
questions asked in the case should be answered accordingly. 

[He then referred to Judges v. Attorney-General of Saskatche¬ 
wan^^.] 

[Rich, Starke, Dixon and Evatt JJ. delivered separate 
opinions in which they agreed that since the Engineers* Case, no 
genial principle of constitutional law prevented the States from 
taxing Commonwealth salaries and pensions, and that there was 
no inconsistency between the Superannuation Act and the State 
taxing Act in this case. Rich J. based his opinion wholly on 
the clear intention of the Superannuation Act that the pension 
should be exposed to State tax; he also said:—] 

^ My dissent in Pirrie v. McFarlane^^ sufficiently indicates my 
view that the Commonwealth and its servants and agents are 
not liable to an interference for which no justification, authoriza¬ 
tion or allowance can be discovered in the Constitution or in 
legislation validly enacted thereunder. In the course of our con¬ 
sideration of this case it has come to our notice that the Court 
of Appeal of Manitoba has adopted the view that under the 
British North America Act it is not open to the Provinces to 
require a commissioned officer of the military forces of the 
Dominion to take out a licence or permit to drive a Dominion 
motor car although the provincial law was expressed in general 
terms and did not discriminate against the Dominion or its 
forces (i2. v. Anderson^'^). 

[Starke J. said inter alia:—] 

It is established, I think, by authority, and I assume that the 
Commonwealth might competently pass legislation protecting its 
officers, and exempting from State taxation salaries paid and 
pensions granted by it {Chaplin v. Commissioner of Taxes 

3’ 53 T.L.R. 464. 41 (1930) 54 Can. C.C. 321. 

“♦0 (1925) 36 C.L.R. 170. 

[673-674; 676; 677] 



62 


CONSTITUTIONAL CASES 


V. Brisbane Licensing Court^^; The Commonwealth 
V. Queensland‘S \ Smith v. Oldham^^). The Superannuation 
Act 1922-1934 merely provides that a person contributing under 
the Act shall be entitled to a pension on his retirement on or 
after attaining the maximum age for retirement. It protects 
pensions from assignment, garnishee orders, and so forth (sec. 
80). But it nowhere provides that the recipient shall not be 
liable to taxes which fall on all citizens alike. The cases are 
clear that the New South Wales Act is in nowise inconsistent 
with Federal legislation in the form of the Superannuation Act 
{Webb V. Outrim"*^; Abbott v. City of St. John^*"^; Caron v. 
The King^^ ) Pirrie v. McFarlane^’^\ Cooper v. Commissioner of 
Income Tax 

[Dixon J. said, inter alia:—] 

Two important considerations affect the determination of 
the question. The first is that the special income 
tax is imposed without differentiation upon the net 
assessable income of all persons. It does not discriminate 
in any way against the income received from the Common¬ 
wealth or against pensions. The second consideration is that 
the legislation of the Commonwealth, upon which the nature and 
characteristics of the pension necessarily depend, treats it as 
potentially subject to taxation by a State for the purposes of 
general revenue or to meet expenditure for a special purpose. 
For the Governor-General is authorized to prescribe the maxi¬ 
mum extent of taxation to which pensions payable under the 
Superannuation Act 1922-1934 may be subject under the laws 
of a State imposing taxes on income both for the purpose of the 
general revenue of the State and where the law of the State 
expressly provides that the revenue received from the tax is 
to be applied to meet expenditure incurred by the State for any 
special purpose, or the regulations of the Governor-General 
prescribe that the tax shall be deemed to be of that nature. 
The Governor-General has not exercised his authority of setting 
a limit upon the State taxation of Federal pensions. See sec. 
26 of Act No. 10 of 1931; sec. 3 of Act No. 47 of 1931; S.R 1931 
No. 138, and No. 154, and 1935, No. 28. 

In my opinion these two considerations combine to destroy the 
foundation of the claim that the State legislation cannot operate 
to include pensions payable under the Commonwealth Super¬ 
annuation Act 1922-1934 among the items of assessable income 
upon the net amount of which special income tax is imposed. 
The one consideration shows that the Commonwealth pensioner 
is affected by the State tax, not because his pension comes from 
the Commonwealth, but because as an ordinary member of the 
community he is in receipt of income. The other consideration 


42 (1911) 12 C.L.R. 375. 

43 (1920) 28 C.L.R. 23. 

44 (1920) 29 C.L.R. 1. 

45 (1912) 16 CXJl 355. 

4« (1907) A.C. 81; 4 C.L.R. 356 
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48 (1924) A.C. 999. 

49 (1925) 36 C.L.R. 170. 
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shows that the administrative purposes of the Commonwealth 
are fulfilled by the payment of a pension possessing no special 
quality se^egating it from tlie general resources of tlie recipient 
or distinguishing it in point of enjoyment from any other form 
of income. Thus the persons upon whom the tax is levied are 
chosen by the State without regard to any past or present 
connection with the Commonwealth and the inclusion of the 
Federal pension in the subject of tlie tax involves no incon¬ 
sistency N^nth the full effectuation of the jiurposes of the Com¬ 
monwealth. 

(He then referred to Abbott v. City oj St. John^' ; Caron v. 
The King^^; and Forbes v. Attorney-General for Manitoba^^ \ 
and continued:—] 

It will be seen that the grounds I have given for deciding the 
present case concede that if a State tax discriminated against 
pensions, salaries, or other payments made by the Common¬ 
wealth, it could not be supported. If the right to the payment 
were conferred by a law of the Commonwealth, prima facie the 
scope and intention of that law would be enough to make 
inoperative any attempt by the States to impose upon the jiaj'ee 
a special burden because of his occupying that character. The 
State tax would be inconsistent with the law of the Common¬ 
wealth in making enjoyment of the right or benefit conferred by 
the latter the special occasion of a burden. The invalidity of 
the State law would then be a result of sec. 109 of the Consti¬ 
tution. But I do not think that this is the only ground upon 
which a discriminatory State tax on salaries, pensions or other 
payments received from the Commonwealth would be invalid. 
In the ordinary course of administration many obligations not 
created or defined by statute are contracted by the Common¬ 
wealth and discharged out of moneys lawfully available for the 
purpose. This is done in the exercise of the powers conferred 
by the Constitution, as for instance, under the operation of secs. 
61, 67, 69, 70, 81, 82 and 83, or one or more of them. Surely 
it is implicit in the power given to the Executive Government 
of the Commonwealth that the incidents and consequences of 
its exercise shall not be made the subject of special liabilities 
or burdens under State law. The principles which have been 
adopted for determining for the purposes of sec. 109 whether a 
State law is consistent with a Federal statute are no less applic¬ 
able when the question is whether the State law is consistent 
with the Federal Constitution. Since the Engineers* Case^^ a 
notion seems to have gained currency that in interpreting the 
Constitution no implications can be made. Such a method of 
construction would defeat the intention of any instrument, but 
of all instruments a written constitution seems the last to which 
it could be applied. I do not think that the judgment of the 
majority of the court in the Engineers* Casc^^ meant to propound 

5^ 40 S.e.R. (Can.) 597. 5^ (1920) 28 C.L.R. 129. 

52 (1924) A.C. 999. 55 (1920) 28 C.L.R. 129. 

53 (1937) A.C. 260. 
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such a doctrine. It is inconsistent with many of the reasons 
afterwards advanced by Isaacs J. himself for his dissent in 
Pirrie v. McFarlane^^. Indeed, he there refers to “ the natural 
and fundamental principle that, where by the one Constitution 
separate and exclusive governmental powers have been allotted 
to two distinct organisms, neither is intended, in the absence of 
distinct provision to the contrary, to destroy or weaken the 
capacity or functions expressly conferred on the other.” He 
adds: “ Such attempted destruction or weakening is prima 
facie outside the respective grants of power.” 

[Evatt J. said that the Commonwealth could not “ add to any 
grant of salaries and pensions to its officers an immunity from 
the general or non-discriminatory taxation legislation which a 
State imposes.” He also said:—] 

Therefore, it would seem probable that the Commonwealth 
cannot lawfully add to its grant of salaries or pensions a further 
grant, viz., an immunity from State taxation. It is quite 
consistent with this that a law of a State w’hich discriminates 
against the salaries or pensions of Commonwealth officials or 
ex-officials should be deemed invalid. Such a law would 
probably reveal itself as a poorly disguised attempt to inter¬ 
fere with the normal working of the Commonwealth services, 
for the additional State revenue obtainable would be almost 
negligible, so that the real purpose of the law could hardly be 
to obtain revenue. Moreover, if the Commonwealth sought to 
pass a so-called taxation law discriminating against State 
officials, a similar result should follow. The importance of the 
fact of discrimination is suggested in several of the judgments 
delivered in this court in Stuart-Robertson v. Lloyd^"^, and it is 
fully recognized under the constitutional system of Canada 
(Kennedy, Law of the Taxing Power). 

In one view, a law of the Commonwealth discriminating 

against State officials would not be a ” taxation ” law within 

the meaning of sec. 51 (ii) of the Constitution As stated in 

my own judgment in New Soxith Wales v. The Commonwealth 
[A^o. 1]58: 


“ The Constitution makes no general prohibition against the p.-i 5 sing 
of discnmmatory enactments, but their presence in this, as in othe? 
Commonwealth legislation may reveal its real nature and character ” 

A different angle of approach to the question of discriminatory 
legislation is this, that it must at least be implied in the Con- 
stitution, as an instrument of Federal Government, that neither 
the Comnionwealth nor a State legislature is at liberty to direct 

‘^e^^ruction of the normal activities 
of the Commonwealth or States. Such a principle is not incon¬ 
sistent with the rejection by the Engineers^ Case^^ of the earlier 
doctiine of immunity of instrumentalities,” though it is incon¬ 
sistent with the unqualified dogma that the Constitution leaves 
no room whatever for implications arising from the co-existence 
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side by side of seven legislatures each of which is, despite iUc 
suggestions in The Commonwealth v. New South 
sovereign within the limits fixed by the distribution of consti¬ 
tutional functions {Ja7nes v. The Commonwealth^'^ \ New South 
^Vales v. The Commonwealth [Ao. 1]®^; see authorities citetl 
in The King and His Dominion Governors, p. 206). 

Notes. 


(a) The dicta of Rich, Dixon and Eratt JJ. quoted above 
appear to suggest doctrines similar in effect to the principle of 
immunity of instrumentalities, though all treat that doctrine 
as overruled by the Engineers" Case. As formulated by Rich 
and Dixon JJ., the new doctrine would ]notcct only the Common¬ 
wealth against “ interference ” or “ special liabilities or burdens ” 
imposed by State law; as formulated by Evatt J., the new 
doctrine would equally protect the States from the Common¬ 
wealth. These dicta have not been apjilied in any subsequent 
case, but are referred to by Latham C.J. in case 8—a case which 
shows that the Commonwealth can in practice go far towards 
“ destroying the normal activities of the States.” 


(b) Only Latham C.J. and Starke J. expressly hold that the 
Commonwealth can exclude payments made by it from the opera¬ 
tion of State taxation, but agreement with that view can be 
implied from the opinions of Rich and Dixon JJ. 

0923) 32 C.L.R. 200. at pp. 210, 218. 

«l (1936) A.C. 578. at p. 611; 55 C.L.R. 1. at p 41. 

(1932) 46 C.L.R.. at p. 220. 


8 . 

{The Commonwealth cannot directly prohibit the States from 
exercising their constitutional functions, hut it can indirectly 
exclude the States from a field of taxation. The grants power. 
Priority for C ominpnwealth taxes. Discrimination. The 
defence power.) 

South Australia and Others v. The Commonweialth and 

Another. (The Uniform Tax Case.)'. 

Latham C.J.:—The States of South Australia, Victoria, 
Queensland and Western Australia and their respective Attorney- 
Generals sue the Commonwealth and Joseph Benedict Chifley, 
the Treasurer of the Commonwealth, for a declaration that 
certain Acts passed by the Commonwealth Parliament are 
invalid, and for an injunction restraining the Treasurer and other 
Ministers of State and Commonwealth officers from putting the 
Act-s into operation. Applications, suj>ported by affidavits, 
were made for an interlocutory injunction. Pleadings have 
been delivered in which, in addition to raising defences, the 
defendants have demurred to the statements of claim upon the 
ground that the challenged Acts are within the constitutional 

' (1942) 65 C.L.R. 373 (H.C.) 


[ 405 ] 


06 


CONSTITUTIONAL CASES 


powers of the Parliament of the Commonw’ealth. It was 
ordered that the cases be argued before the Full Court. All 
parties have consented that the applications for interlocutory 
injunctions should be treated as the trials of the i^tions. 

The challenged Acts are the following:—States Gr^ts 
(Income Tax Reimbursement) Act 1942 No. 20; Income Tax 
(War-time Arrangements) Act 1942 No. 21; Income Tax Assess¬ 
ment Act 1942 No. 22; Income Tax Act 1942 No 23. 

The plaintiffs contend that these Acts constitute a scheme for 
the purpose of compelling the States to abanc^n their constitu¬ 
tional right to impose taxation on incomes. Tlic compulsion is 
brought about by the imposition of a Commonwealth income 
tax at verv hieh rates, rising to 18s. in the pound upon that 
part of any income which exceeds £4.000. This Act, it is said, 
make« it practically impossible for any State to impose a State 
tax upon income. The amount which, it is contemplated, will 
be collected under the Commonwealth Income Tax Act (No. 
23) is admitted to be approximately equal to the total of the 
amounts which would have been raised by the Commonwealth 
and the several States from income tax under the Commonwealth 
and State Acts which were in operation up to 30th June last. 
The result of this Act is that the States, being practically unable 
to tax incomes, will lose (taking the average) 63 per cent, of 
their total tax revenue. The States which have imposed high 
income taxes, such as Queensland and Now South Wales, will 
lose 67 to 68 per cent, of their total taxation revenue (taken 
on receipts during the year ending on 30th June 1941), and the 
States which have imposed relatively lower income taxes will 
lose a smaller proportion of such revenue—Victoria 53 per cent, 
and Tasmania about 47 per cent. Thus, it is urged, the Com¬ 
monwealth Income Tax Act places the States in a helpless 
financial position. 

The Commonwealth Parliament then, it is said, purports to 
redress the position which it has created by offering grants of 
money to the States by the States Grants (Income Tax Re¬ 
imbursement) Act No. 20. This Act is to continue until the 
last day of the first financial year after the war (sec. 8). The 
annual grants are made to each State upon condition of that State 
not imposing any tax upon incomes in each relevant year (sec. 
4). The grants are shown by the title of the Act to be 
reimbursements in respect of income-tax revenue lost by the 
States. The amounts have been fixed by taking the average 
collections of tax by each State during the years 1939-1940 and 
1940-1941. Provision is made (secs. 4 and 5) for adjustments 
in respect of arrears of tax which may be collected by States 
under past income-tax Acts. 

It is objected that these Acts constitute an attack by the Com¬ 
monwealth Parliament upon the constitutional power and 
function of the States to legislate for the imposition of income 
tax; that taxation is not only a normal, but an essential activity 
of government; that the Commonwealth Parliament has no 
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power to impede, weaken or destroy that activity; and tliat the 
Acts are therefore invalid. 

Other objections are tliat the Acts involve discrimination con¬ 
trary to sec. 51 (ii.) of the Constitution, and preference contrary 
to sec. 99 and that the Grants Act is, by reason of the condition of 
abstinence from imposing income tax attached to the grants, not 
a valid exercise of the power conferretl by sec. 96 of the Consti¬ 
tution to give financial assistance to States. These objections 
are, it is contended, supported and reinforced by a consideration 
of the other two Acts which arc challenged. They arc relied 
upon to demonstrate the reality of the “ scheme.” and, it is 
argued, they fall with the scheme. But they are also the subject 
of further spiecific objections which, it is said, show their 
invalidity, even if the Acts are not regarded together as consti¬ 
tuting a single scheme. 

The Income Tax (War-time Arrangements) Act 1942 No. 21 
is prefaced by a preamble which recites that the Act is enacted 
with a view to the public safety and defence of the Common¬ 
wealth and for the more effective prosecution of the war in which 
His Majesty is engaged. Sec. 4 provides that the Treasurer 
may by notice in writing addressed to any State Treasurer 
bring about the temporary transfer to the Public Service of the 
Commonwealth of any specified officers of the State service who 
have been engaged in duties which, in the opinion of the Trea¬ 
surer, are connected with the assessment or collection of taxes 
upon incomes. A recommendation from the Commonwealth 
Public Service Board is required, and the Treasurer must in the 
notice state that the taking over of the officers is, in his opinion, 
necessary for certain purposes connected with the war or other¬ 
wise for the defence of the Commonwealth (sec. 4). Other 
sections provide for the retransfer of officers after the Act ceases 
to operate, for the preservation of the rights of officers, for the 
control of them while serving the Commonwealth, retirement, 
and superannuation rights. Sec. 11 is intended to enable the 
Commonwealth, upon the Treasurer giving to the State Trea¬ 
surer a notice similar to that already mentioned, to acquire the 
possession and the use of “ any office accommodation, furniture 
and equipment specified in the notice.” Sub-sec. 2 of sec. 11 
provides that the compensation for such possession and use shall 
be as agreed between the Commonwealth and the States or as 
determined by arbitration. Sec. 13 provides for the transfer to 
the Commonwealth, as from the commencement of the Act, of all 
returns and records relating wholly or in part to the assessment 
or collection of Commonwealth income tax which are in the pos¬ 
session of a State. Sec. 14 is a penalty section. The Act is to 
continue in operation during the same period as that prescribed 
for Act No. 20. 

The plaintiffs object that this Act cannot be justified under 
any heading of Commonwealth legislative power, and that it 
is a direct and deliberate attack upon the essential activities of 
the States by depriving them of their income tax departments— 
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officers, offices equipment and records, for most of the records 
relate to State income tax as well as to Commonwealth income 

Finally, sec. 31 of the Income Tax Assessment Act 1942 No. 
22 is challenRccl It is at least intended to give priority to the 
Commonwealth over the States in respect of payment of income 
tax. The plaintiffs contend that, upon the true construction of 
the section, it does more than that, and that it makes it an 
offence hereafter to pay any State income tax. It is argued 
that the Commonwealth cannot give itself priority, and a 
fortiori, cannot make it an offence to pay State income tax 

lawfully imposed. , , , r. xi i 

Thc4 two latter Acts, it is contended, carry out the scheme 

which is really sufficiently apparent in the Tax Act and the 

Grants Act_a scheme to force the States, against their will, out of 

the income-tax tux field and therefore to interfere with the powers 
and functions of State Parliaments in legislation and of State 
Governments in administering the various services of the States 
for which taxation revenue—determined in both quantity and 
ouality by State Parliaments—is indispensable. , 

^ The defendants contend that the four Acts are each valid; that 
to describe them as a “ scheme ” is merely to use a dyslogistic 
description which has no legal significance; that, even if they 
are considered as constituting a scheme, they are nevertheless 
valid; and that they are properly enacted under powers speci¬ 
fically conferred upon the Commonwealth Parliament by the 
Constitution (sec. 51 (ii.)—taxation, sec. 51 (vi.)—defence, and 
gee. 96—(financial assistance to States). 

The foregoing summary does not mention all the points which 
have been argued or all the questions which have been raised— 
they must be dealt with in due course—but it is sufficient to 
indicate the nature and importance of the legal problem which 
is submitted to this Court. 

Nature of the Problem .—The problem for the Court is a legal 
problem which is unknown in countries with a unitary form of 
government and a supreme legislature. It arises only when 
legislative powers are divided between legislatures, so that the 
powers of a law-making agency are limited. That is the case 
in Australia, where the Commonwealth Parliament, unlike the 
Parliament at Westminster, depends for its existence and for its 
powers on a written Constitution. The Constitution says that 
the Commonwealth Parliament shall have power to make laws 
with respect to certain subjects (e.g., sec. 51 and other sections 
such as secs. 73, 77, 78. 79, 96, 122), that it shall have exclusive 
power to make laws with respect to certain other subjects (secs. 
52 and 90), and that it shall not make certain laws at all (e.g., 
the limitations expressed in secs. 51 (ii.) and (iii.), 92, 99, 114, 
116, 117). The Constitution of each State continues, subject 
to the Commonwealth Constitution (sec. 106), and the State 
Parliaments continue to possess all their powers not exclusively 
given to the Commonwealth Parliament by the Constitution or 
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withdrawn from them by the Constitution (sec. 107). If either 
the Commonwealth Parliament or a State Parliament attempts 
to make a law which is not within its powers, the attempt fails, 
because the alleged law is unauthorized and is not a law at all. 
When both the Commonwealth Parliament and a State Parlia¬ 
ment have power to make laws then, in case of inconsistency, 
the Commonwealth law prevails and the State law, to the extent 
of the inconsistency, is invalid (sec. 109). 

Common expressions, such as: “ The courts have declared a 
statute invalid,” sometimes lead to misunderstanding. A pre¬ 
tended law made in excess of power is not and never has been 
a law at all. Anybody in the country is entitled to disregard 
it. Naturally he will feel safer if he has a decision of a court 
in his favour—but such a decision is not an element which pro¬ 
duces invalidity in any law. The law is not valid until a court 
pronounces against it—and thereafter invalid. If it is beyond 
power it is invalid ab initio. 

Thus the controversy before the Court is a legal controversy, 
not a political controversy. It is not for this or any court to 
prescribe policy or to seek to give effect to any views or opinions 
upon policy. We have nothing to do with the wisdom or 
expediency of legislation. Such questions are for Parliaments 
and the people. It has been argued that the Acts now in question 
discriminate, in breach of sec. 51 (ii.) of the Constitution, between 
States. The Court must consider and deal with such a legal 
contention. But the Court is not authorized to consider whether 
the Acts are fair and just as between States — whether some 
States are being forced, by a political combination against them, 
to pay an undue share of Commonwealth expenditure or to 
provide money which other States ought fairly to provide. These 
are arguments to be used in Parliament and before the people. 
They raise questions of policy which it is not for the Court to 
determine or even to consider. 

Evidence .—There is no material dispute as to facts. The 
affidavits which have been filed differ in the opinions which are 
expressed by the deponents rather than in the facts stated. The 
affidavits are important only in so far as they show the state of 
facts to which the various Acts apply. Most of the facts men¬ 
tioned in the affidavits can be ascertained by reference to 
statutes of the Commonwealth and the States containing provi¬ 
sions as to taxation and estimates or records of revenue and 
expenditure. These facts are conveniently summarized in the 
affidavits, and there is no dispute as to them. Neither is there 
any dispute as to the intention of the defendants to put the Acts, 
alleged to be invalid, into operation. That fact is the founda¬ 
tion of the plaintiffs’ actions. 

Admissibility of Evidence .—In order to establish the reality 
of the “ scheme ” in pursuance of which the Acts are alleged to 
have been enacted, the plaintiffs sought to put in evidence the 
report of a Committee on Uniform Taxation and speeches made 
by the defendant Treasurer in Parliament when moving the 
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second reading of the Bills for the four Acts. This evidence was 
Rejected. The words of a statute, when applied to the state 
of fact-s with which the statute deals, speak for themselves. They 
express the intention of Parliament. A statute may be based 
upon the report of a committee or of many committees, or upon 
cabinet mcmoranrla, or upon a resolution of a political party or 
of a public meeting, or upon an article in a newspaper. The 
intention of Parliament as expressed in the statute cannot be 
modified or controlled in a court by reference to any such 
material. If a statute refers to such material the case is 
different {Deputy Federal Commissioner of Taxation (A'.S.TF.) 
V. W. R. Moran Pty. Ltd.^; and on appeal^). On the general 
question of the admissibility of reports of commissions etc., see 
Salkeld v. Johnson'^', R. v. TPesf Riding of Yorkshire County 
Council^; Assam Railxvaijs and Trading Co. Ltd. v. Commis¬ 
sioners o) Inland Revenue^. The practice as to admitting such 
evidence is the same in the United States, except that the pro¬ 
cedure of Congress in relation to the reports of Congressional 
Committees has led to the admission in evidence of these reports, 
but only where the language of an Act is doubtful or obscure 
(Willoughby on the Constitution of the United States, 2nd ed. 
(1929), vol, 1, pp. 57, et seq.: Railroad Commission of Wiscon¬ 
sin V. Chicago B. d: Q. R. Co.^). 

Reports of speeches in Parliament arc also irrelevant and 
inadmissible. There are two Houses of Parliament in the Com¬ 
monwealth. They consist of one hundred and ten voting 
members belonging to different parties or to no parties. Mem¬ 
bers of Parliament frequently have differing opinions, not only as 
to the merits and real objects of Bills presented, but as to their 
meaning. Neither the validity nor the interpretation of a 
statute passed by Parliament can be allowed to depend upon 
what members, whether Ministers or not, choose to say in par¬ 
liamentary debate. The Court takes the words of Parliament 
itself, formally enacted in the statute, as expressing the inten¬ 
tion of Parliament {Richards v. McBHde^-, R. v. Comptroller- 
General of Patents^-, Sydney Municipal Council v. The Com¬ 
monwealth^^ ] Administrator-General of Bengal v. Prem Lai 
Mxdlick^^). Possibly the case may be different if the bona tides 
of Parliament or of the Crown in Parliament can be {Joseph v. 
Colonial Treasurer (N.S.TT.)and is challenged: See the cases 
referred to in Deputy Federal Commissioner of Taxation 

2 (1939) 61 C.L.R. 735. at p. 754. 

3 (1940) A.C. 838. at p. 849 ; 63 C.L.R. 338, at p. 541. 

4 (1846) 2 C.B. 749. at p. 757 [135 E.R. 1141, at p. 1144]; (1548) 2 Ex. 

256. at p. 273 [154 E.R. 487, at p. 495). 

5 (1906) 2 K.B. 676, at p. 716. 

« (1935) A.C. 445. 

7 (1922) 257 U.S. 563. at p. 589 (66 Law. Ed. 371. at p. 383]. 

8 (1881) 8 Q.B.D. 119. at p. 123. 

9 (1899) 1 Q.B. 909. at p. 917. 

10 (1904) 1 C.L.R. 20S. at p. 213. 

11 (1895) L.R. 22 Ind. App. 107, at p. IIS. 

12 (1918) 25 C.L.R. 32, at p. 43. 
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(iV.S.TF.) V. TF. R. Moran Pty. An interestin'; example 

of the irrelevance to the (piestion of tlie validity of a statuir oi 
the motives, objects or intentions of the members of a le<;i'la'ure 
is to be found in Fletcher v. PeeJP^, where it was allejjjed \luit 
members had been bribed and tliat the legislature was corrupt. 
In the present case no question of bona fidcs arises. 

The Acts as a Scheme. —In the first place it is contended hy 
the plaintiffs that the Acts together constitute a “scheme” 
directed towards an unlawful object, namely, tlte exclusion of 
State Parliaments from the sphere of leizislation upon income 
tax. Reference is made to Attorncn-(i( ncral for Alberta v. 
Attorney-General for Canacla^'^, and to Deputy Cojumi^sioncr of 
Taxationv. Moran}^. The contention that an Act which does not 
refer to or incorporate any other Act, and which wlien considered 
by itself is not invalid, may be held to be invaliil hy reason of 
the enactment of other Acts, whether valid or invalid, meets 
many difficulties. Parliament, when it passes an Aet. cither 
has power to pass that Act or has not power to pass that Act. 
In the former case it is plain that the enactment of other valid 
legislation cannot affect the validity of the first-mentioned Act 
if that Act is left unchanged. The enactment of other legisla¬ 
tion which is shown to be invalid equally cannot liave any 
effect upon the first-mentioned valid Act, because the other legis¬ 
lative action is completely nugatory and the valid Act simply 
remains valid. 

It is not necessary, however, in the present case to examine 
these questions. The Tax Act imposes a tax at rates such that 
there is left little practical room for State income tax. The 
Grants Act shows the intention of the Commonwealth Parlia¬ 
ment that the Parliaments of the States should cease to tax 
income. The War-time Arrangements Act shows the intention 
of the Commonwealth Parliament that the Commonwealth 
should take over the officers and the physical means which arc 
necessary for administering any system of State taxation upon 
income. As soon as a State which refused to abandon income 
tax formed a department to collect the tax the Commonwealth 
could take it over. Sec. 31 of the Income Tax Assessment Act 
is manifestly designed to make sure that the Government 
collects Commonwealth income tax, whatever may happen to 
any claim of a State for income tax, but it is independent of the 
general “ scheme ” of excluding the States altogether from the 
income-tax field. The intention to get rid of State income tax 
and of State income tax departments is clear in the case of the 
three first-mentioned Acts, and if such an intention is fatal to the 
validity of Commonwealth legislation it is not necessary to allege 
or prove any “ scheme.” Accordingly, in the present case full 
weight can be given to the plaintiffs’ case without any reference to 

^3 (1939) 61 C.L.R. 735, at pp. 793 ct eoq. 

(1809 ) 6 Cranch 87 [3 Law. Ed. 86]. 

15 (1939) A.C. 117. 

16 (1940) A.C. 838, at p. 849 ; 63 C.L.R. 338, at p. 341. 
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any “ scheme.” The defendants do not seek to conceal the 
scheme: they assert it and justify it. There is here no question 
of any pretence of doing one thing under tlie guise of doing 
another. The legislation which is attacked is not colourable— 
it admits its character upon its face. 

The Tax Act .—The Income Tax Act is in its terms an ordinary 
tax Act, except that it imposes a very high rate of tax. It may 
be assumed, in favour of the plaintiffs, that the rates of tax which 
are imposed make it politically impossible for the Statos to 
impose further income tax. But it is not possible for the Court 
to impose limitations upon the Parliament as to the rate of tax 
which it proposes to impose upon the people. There is no legal 
principle according to which a tax of 10s. in the pound should 
be held to be valid, but a tax of 11s. or 15s. or 18s. or 20s. should 
be held to be invalid. Inrlecd. it was not disputed by the 
plaintiffs that, if the Tax Act had been passed without the Grants 
Act, it would have been unchallengeable, whatever the result 
might have been in making it impossible for a State to impose 
or collect income tax. 

But it is said that if the object of the Tax Act is to accomplish 
indirectly what the Commonwealth Parliament cannot do 
directly, the Act is invalid. The object is not only to collect 
revenue and to make grants to the States, but to prevent the 
States imposing taxation upon incomes. This, as has been 
said, appears to be obvious enough. But the validity of legis¬ 
lation is not to be determined by the motives or the ” ultimate 
end ” of a statute. In R. v. Barger^"^ there was an acute 
difference of opinion as to the true nature of the legislation there 
in question. But all the justices agreed that, when a legislative 
power was granted, neither the indirect effect of its exercise nor 
the motive or object of the legislature in exercising it were 
relevant to the question of the validity of its exercise in a par¬ 
ticular case: See Barger’s Case (majority judgment^®; per 
Isaacs J.’’; per Higgins ; Radio Corporation Pty. Ltd. v. 
The Commonwealth^^. 

The Tax Act is a law with respect to taxation. It simply 
exacts from citizens a contribution to the public revenue. It 
contains no provisions relating to any other matter. The argu¬ 
ment which was successful in Barger’s Cose’’ (that what pro¬ 
fessed to be a Tax Act was shown by its own terms not really 
to be such an Act) is not available here. The Act is merely and 
simply an Act imposing taxation upon incomes. The Common¬ 
wealth power to legislate is subject to certain limitations. There 
must be no discrimination between States or parts of States 
(Constitution, sec. 51 (ii)), the requirements of sec. 55 must be 
satisfied: See also secs. 92, 99, 114 and 117. It is clear that 

(190S) 6 C.L.R. 41. 

(1908) 6 C.L.R., at pp. 66. 67. 

19 (1908) 6 C.L.R., at pp. 89. 90. 

20 (1908) 6 C.L.R., at p. 118. 

21 (1938) 59 C.L.R. 170. at pp. 179. 180, 185. 
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the Tax Act does not infringe any of these provisions. It is 
argued that the Commonwealth cannot use its taxing juiwer so 
as to prevent the States exercising their taxing power. It may 
be conceded that the Commonwealth Parliament has no i)owtM- 
to prohibit a State exercising its taxing power. But there is no 
such prohibition in this Tax Act. .As already stated, there is 
no sure foothold for an argument that the Commonwealth Par¬ 
liament cannot impose so high a tax in relation to a particular 
subject matter that there is no room for any additional State 
impost. This argument was not put by the plaintiffs. 

The Commonwealth will raise by the Tax Act an amount 
approximately equivalent to that which would be raised by 
Commonwealth and State income-tax legislation as formerly 
operative. The Commonwealth proposes, under the Grants 
Act, to reimburse the States for lost income tax by jiaying to 
them the sums set out in the schedule to the A<‘t, amounting to 
£33,48^000. Upon the basis of these facts it is argued for the 
plaintiffs that the Tax Act really raises money for State ]>urpose8 
and not for Commonwealth purposes—to which the power con- 
f^'red by sec. 51 (ii) of the Constitution is limited: See Sydney 
Municipal Council v. The Commomvealth^^. But the reply to 
the plaintiffs’ argument is that the Constitution plainly jiermits 
the Commonwealth to raise money in order to pay it over to 
or for the States: See secs. 87, 89, 93, 94, 96, 105, 105a. Pay¬ 
ment of money to the States is clearly a possible and proper 
Commonwealth purpose. 

Another argument for the plaintiffs is that the Commonwealth 
Parliament by its Tax Act excludes the States from necessary 
sources of revenue, and so itself creates the need for assistance 
which it then purports to relieve by financial grants. It is 
urged that such grants do not fall within sec. 96 of the Constitu- 
^on. But the need for financial assistance to States not 
'^^^®Qu®utly results from Commonwealth policy as expres¬ 
sed in Commonwealth laws {Deputy Federal Commis- 
Stoner of Taxation {N.S.\V.) v. W. A. Moran Pty. Lfd.;^^ 
same case'on appeal^^). Thus the mere fact that a Com¬ 
monwealth law creates a “ need ” in a State does not prevent 
the Commonwealth Parliament from relieving the need by 
granting financial assistance to a State under sec. 96. 

It is further argued for the plaintiffs that the object of the Tax 
Act, at least to the extent of an amount of £33,489.000 of the 
revenue to be raised thereby, is to raise money to meet the 
payment of that amount under the Grants Act; that the Grants 
Act is invalid for reasons which will be referred to later; that 
therefore the Tax Act is designed to raise money for an unconsti¬ 
tutional purpose and accordingly is invalid. I assume for the 
purpose of considering this argument that the Grants Act is for 
some reason invalid. 

22 (1904) 1 C.L.R. 208. at p. 232. 

22 (1939 ) 61 C.L.R. 735. at pp. 763, 764. 

24 (1940) A.C. 838, at pp. 856. 857 ; 63 C.L.R. 338, at pp. 347. 348. 
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In fact the money raised by the Tax Act is not earmarked in 
anv way It is doubtful whether Commonwealth revenue can 
be'earmarked except at the point of expenditure (i.e., not as 
revenue) by an appropriation Act—and there is no appropriation 
section in the Tax Act. The Constitution, sec. 81, provides: 

All revenues or moneys raised or received by the Executive 
Government of tlie Commonwealth shall form one Consolidated 
Revenue Fund, to be appropriated for tlie purposes of the Com¬ 
monwealth in tlie manner and subject to the charges and liabili¬ 
ties imposed by this Constitution.” Sec. 83 provides that no 
money shall be drawn from the Treasury of the Commonwealth 
except under appropriation made by law. Separate constitu¬ 
tional provisions apply to appropriation Acts t.<ecs. 54 and 56) 
and to laws imposing taxation (sec. 55). Sec. 54 provides that: 
“ The ]iroposcd law which appropriates revenue or moneys for 
the ordinary annual services of the Government shall deal only 
with such appropriation.” Sec. 55 provides that: “Laws 
imjiosing taxation shall deal only with the imposition of taxation, 
and any provision therein dealing with any other matter shall be 
of no effect.” 

Thus no provision imposing taxation can be included in an 
appropriation Act and no appropriation of money can be made 
by any Act imposing taxation. All taxation moneys must pass 
into the Consolidated Revenue Fund (sec. 81), where their 
identity is lost, and whence they can be taken only by an appro¬ 
priation Act. An appropriation Act could provide that a sum 
measured by the receipts under a particular tax Act should be 
applied to a particular purpose, but this would mean only that 
the sum so fixed would be taken out of the general consolidated 
reven\ie. Thus there can be no earmarking in the ordinary 
sense of any Commonwealth revenue. 

In this case, however, no attempt has been made to provide 
that any moneys received under the Tax Act shall be applied 
towards meeting the payments under the Grants Act. Neither 
Act contains any such provision. The appropriation made by 
the Grants Act is made out of the Consolidated Revenue Fund 
(Grants Act, sec. 7). 

It is not necessary in this case to consider the general question 
whether the Commonwealth appropriation power is limited so 
that some appropriations would be invalid, not because of an 
infringement of sec. 54 of the Constitution, but because they 
were applicable to some unauthorized object. But, even if it can 
be assumed that an appropriation can bo invalid, (as here con¬ 
tended with reference to the Grants Act), such invalidity cannot 
reflect back upon any tax Act so as to make it invalid. Com¬ 
monwealth Government receipts consist of proceeds of taxation 
and loans and of payments for services, and they all go into one 
fund (Constitution, sec. 81). Suppose the Commonwealth 
Government were, under invalid legislation, or without any pre¬ 
tended legislative justification, to make a payment of one million 
pounds or one thousand pounds to a person who had no right 
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to receive it. Can it be contended that because the payment 
might have been made out of receipts from income tax iliat 
therefore the income-tax laws of tlic Commonwealth arc invaliil? 
The argument might with equal force be applied to the customs 
tariff, or the Estate Duties Act, or the Land Tax Act, or to any 
Act which brings in the money some of which has been or may 
have been unlawfuly expended. It is impossible to accept a 
contention the necessary result of which, if logically applied, 
would be that any unauthorized expenditure of Commonwealth 
money would invalidate all the Acts under or by virtue of which 
moneys come into the consolidated revenue. Thus the objec¬ 
tions made to the Tax Act specifically must be held to fail. 

The Grants Act .—It is now necessary to deal with the far- 
reaching and fundamental general objection which is made to 
the Tax Act considered in association with the other Acts, but 
which is particularly directed against the Grants Act. 

This objection is based upon tlie following principle which, it 
is argued, applies to all Commonwealth legislative jtowers, namely 
—the Commonwealth cannot direct its legislative powcr.s towards 
destroying or weakening the constitutional functions or cajiaci- 
ties of a State. (A corresponding rule should, it is said, be 
applied in favour of the Commonwealth as against the States). 
In another form the principle is said to be that the Common¬ 
wealth cannot use its legislative powers to destroy either ‘‘the 
essential governmental functions ” or “ the normal activities ” 
of a State. 

Before considering sec. 4, which is the main provision of the 
Grants Act, reference may be made to an objection to the 
validity of sec. 6. This section enables the Treasurer of the 
Commonwealth, subject to a maximum limit to be stated in a 
recommendation of the Commonwealth Grants Commission, to 
increase the grants to the States. It is objected by the plaintiffs 
that this provision is not a valid exercise of the power given to 
the Commonwealth Parliament to grant financial assistance to 
States under see. 96 of the Constitution, because it involves an 
unconstitutional delegation to the Treasurer of legislative power. 
This objection, however, is answered by Deputy Federal Com¬ 
missioner of Taxation {N.S.W.) v. W. R. Moran Pty. Ltd.^^. 

The principal provision of the Grants Act is sec. 4, which is in 
the following terms: “ In every financial year during which this 
Act is in operation in respect of which the Treasurer is satisfied 
that a State has not imposed a tax upon incomes, there shall be 
payable by way of financial assistance to that State the amount 
set forth in the Schedule to this Act against the name of that 
State, less an amount equal to any arrears of tax collected by or 
on behalf of that State during that financial year.” 

Upon this provision the following preliminary comments may 
be made:— 

(a) The Act does not purport to repeal State income-tax 
legislation. The Commonwealth Parliament cannot do this. It 

25 (1939) 61 C.L.R. 735, at p. 763. 
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cannot repeal an Act which it has no power to enact: See 

Attorney-General for Ontario v. Attorney-General for the 
Dominion^^- Great West Saddlery Co. v. The King^'*. Plainly 
the Commonwealth Parliament could not enact separate income- 
tax Acts for separate States. Nor can it repeal such Acts 
enacted by the States. 

(b) The Grants Act docs not require, in order that a State 
should qualify for a grant, that the State—or rather the State 
Parliament—should abdicate, or purport to abdicate, its power 
to impose taxes upon incomes. A State Parliament could not 
bind itself or its successors not to legislate upon a particular 
sub.icct matter, not even, I should think, by referring a matter 
to the Commonwealth Parliament under sec. 51 (xxxvii.) of the 
Constitution — but no decision upon that provision is called 
for in the pi'esent case. The grant becomes payable if 
the Treasurer is satisfied that a State has not in fact imposed 
a tax upon incomes in any particular year during the operation 

of the Acts. 

(c) The Act does not purport to deprive the State Parliament 
of the power to impose an income tax. The Commonwealth' 
Parliament cannot deprive any State of that power: see Con¬ 
stitution, secs. lOG, 107. Notwithstanding the Grants Act a 
State Parliament could at any time impose an income tax. The 
State would then not benefit by a grant under the Act, but 
there is nothing in the Grants Act which could make the State 
income-tax legislation invalid. 

id) The Grants Act offers an inducement to the State Parlia¬ 
ments not to exercise a power the continued existence of which 
is recognized—the power to impose income tax. The States 
may or may not yield to this inducement, but there is no legal 
compulsion to yield. 

The Commonwealth may properly induce a State to exercise 
its powers (e.g. the power to make roads: See Victoria v. The 
Comniomvealth^^) by offering a money grant. So also the 
Commonwealth may properly induce a State by the same means 
to abstain from exercising its powers. For example, the Com¬ 
monwealth might wish to exercise the powers given by the Con¬ 
stitution, sec. 51 (xiii.) and (xiv.) to legislate with respect to 
banking, other than State banking, and insurance, other than 
State insurance. The Commonwealth might wish to set up some 
Federal system of banking or insurance without any State com¬ 
petition. If the States were deriving revenue from State bank¬ 
ing or State insurance, they might be prepared to retire from 
such activities upon receiving what they regarded as adequate 
compensation. The Commonwealth could properly, under 
Commonwealth legislation, make grants to the States upon 
condition of them so retiring. The States could not abdicate their 
powers by binding themselves not to re-enter the vacated field, 

26 (1S96) A.C. 348. at v- 366. 28 ( 1926 ) 38 C.L.R. 399. 

27 (1921) 2 A.C. 91, at p. 117. 
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but if the Commonwealth, aware of this possibility, was i)repare(l 
to pay money to a State winch in fact gave up its system of 
State banking or insurance, there could be no objection on ihis 
ground to the validity of the Commonwealth law which 
authorized the payment. 

But the position is radically different, it is urged, if the so- 
called inducement practically amounts to coercion. Admittedly 
the Commonwealth Parliament could not pass a law compelling 
a State to surrender the power to tax incomes or prohibiting the 
exercise of that power by a State. Equally, it is said, the Com¬ 
monwealth cannot lawfully make an offer of money to a State 
w'hich, under the conditions which actually exist, the State can¬ 
not, on political or economic grounds, really refuse. 

This identification of a very attractive inducement with legal 
compulsion is not convincing. Action may be brought about by 
teinptation—by offering a reward—or by compulsion. But temp¬ 
tation is not compulsion. A person whose hand is jdiysically 
propelled by another person against his will so that it strikes a 
blow is not guilty of assault. But it would be no defence to 
allege that he really could not help striking the blow becau.se he 
was offered £1,000 for doing it. 

This question has been considered in the Supreme Court of the 
United States of America: See Massachusetts v. Mellon^**, 
where it was held that a Federal statute making money avail¬ 
able to States which were willing to co-operate with Congress 
in reducing maternal and infant mortality imposed no obliga¬ 
tion, but simply extended “ an option which the State is free 
to accept or reject.” On the other hand, in United States v. 
Butler {The Hoosac Mills Case, a New Deal Case)^® it was said 
that an offer to a farmer the refusal of which may involve 
financial ruin to him amounts to coercion—” coercion by 
economic pressure. The asserted power of choice is illusory.” 
Stone J., dissenting with Brandeis and Cardozo JJ., took a con¬ 
trary view: “ Threat of loss, not hope of gain, is the essence of 
economic coercion”^'. A somewhat similar question, but in a 
different form, arose in Carter v. Carter Coal Co.^^, where the 
majority took the view that an offer of exemption from a 
penalty amounted to compulsion. The authority of the latter 
two cases is, however, greatly diminished, if not destroyed, by 
the more recent case of Steward Machine Co. v. Davis^^. A 
Federal law provided for a rebate to taxpayers of up to 90 per 
cent, of a Federal tax if the taxpayer contributed to a State 
unemployment scheme approved by the Secretary of the Federal 
Treasury. It was urged that this was an unconstitutional 
attempt to coerce the States into enacting unemployment legisla¬ 
tion approved by the Federal Government — that Government 

29 (1923 ) 2G2 U.S. 447, at p. 480 [67 Law. Ed. 1078. at p. 1082J. 

3® (1936) 297 U.S. 1, at pp. 70, 71 [80 Law. Ed. 477, at pp. 490. 491]. 

3^ (1936) 297 TJ.S.. at p. 81 [80 Law. Ed., at p. 496). 

32 (1936) 298 U.S. 238; see pp. 310 et seq. [80 liiw. Ed. 1160: see pp. 

1188 et seq.). 

33 (1937) 301 U.S. 548 [81 Law. Ed. 1279). 
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itself having no power to legislate upon the subject of unemploy¬ 
ment. The contention was rejected. It was said:—“Every 
rebate . . is in some measure a temptation. But to 

hold tliat motive or temptation is equivalent to coercion is to 
plunge the law in endless difficulties Sutherland J. (dis¬ 

senting) agreed in this view:—“ I agree that the States are not 
coerced by the Federal legislation into adopting unemployment 
legislation. The provisions of the Federal law may operate to 
induce tlie State to pass an employment law if it regards such 
action to be in its interest. But that is not coercion ’'^5 Thus 
the now prevailing opinion of the Supreme Court of the United 
States is in accord with the view which has been stated above. 
The Grants Act does not compel the States to abandon their 
legislative power to impose a tax upon incomes. States which 
do not abstain from imposing income tax cannot be said to be 
acting unlawfully. There is no command that they shall not 
iiniX)Sc such a tax. 

State Functions and Capacities. —It is clear, however, that the 
Grants Act is intended to bring about the result that the State 
shall not impose such a tax. The Act therefore must meet the 
challenge of the plaintiffs that the Commonwealth cannot direct 
its legislative powers against the constitutional functions or 
capacities—against the essential functions or the normal activi¬ 
ties—of a State. 

This statement reminds one who has followed the development 
of Australian constitional law of “ the rule in D*Emden v. 
Pedder which was stated in the following terms:—“ When a 
State attempts to give to its legislative or executive authority an 
operation which, if valid, would fetter, control, or interfere with, 
the free exercise of the legislative or executive power of the 
Commonwealth, the attempt, unless expressly authorized by the 
Constitution, is to that extent invalid and inoperative ”^7 ^ 

corresponding rule was held to apply against the Commonwealth 
in favour of the States in the Railway Servants* Casc^®. 

Thus the doctrine of the reciprocal immunity of Federal and 
State instrumentalities was introduced. The latter case was 
overruled in the Engineers* and the exercise of Common¬ 

wealth legislative powers was held not to be subject to any implied 
prohibition prescribing non-interference with State instrumen¬ 
talities, though, as pointed out in the Engineers* Case^^, and 
again in West v. Commissioner of Taxation (iV.S.TF.)^' (per 
Dixon J.^^; per Evatt the nature of the State power or 

34 (1937) 301 U.S., at p. 589 [81 Law. Ed., at p. 1292] 

35 (1937) 301 U.S.. at p. 610 [81 Law. Ed., at p. 13031. 

36 (1904) 1 C.L.U. 91. 

37 (1904) 1 C.L.R.. at p. 111. 

38 (1906) 4 C.L.R. 488. 

39 (1920) 28 C.L.R., at p. 129. 

-*0 (1920) 28 C.L.R., at p. 143. 

(1937) 56 C.L.R. 657. 

42 (1937) 56 C.L.R., at pp. 681, 682. 

43 (1937) 56 CL.R., at pp. 698, 701. 702. 
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Commonwealth power concerned must be considered in each case. 
In the Engineers’ Casc^^ the rule in D'Emdcn v. 
distinctly stated as a limitation upon the exercise of the ])o\vcrs 
of the States only, was held to be sound on the basis of sec. 109 
of the Constitution, which provides that: “When a law of a 
State is inconsistent with a law of the Commonwealth, the latter 
shall prevail, and the former shall, to the extent of the inconsis¬ 
tency, be invalid.’* 

Questions relating to the non-statutory i)rerogative were left 
open in the Engineers’ Caee^^. No question affecting such 
prerogative arises in the present case. 

It is argued for the plaintiffs that the authorities as they now 
stand leave it open to the Court to hold that, while there is no 
general principle of exemption of Stato instrumentalities from 
the exercise of Federal power, the Federal nature of the Con¬ 
stitution, involving as it does the continued cxi.stence of the 
States, does involve the principle that the Commonwealth cannot 
use is legislative powers to destroy or weaken the constitutional 
functions or capacities or to control the normal activities of the 
States. It will be conv'enient to quote certain passages from 
cases upon which the plaintiffs rely which will show the plaintiffs’ 
contention in its full strength. 

[He then quoted dicta supporting plaintiffs’ argument, including 
the dicta of Dixon and Evatt JJ. in case 7. He continued:—j 

It is unnecessary in the present case—and probably unneces¬ 
sary in any purely legal controversy — to consider in what 
sense a State which is part of a Federal Commonwealth under 
^e British Crown can be said to be “ a sovereign State ”: See 
The Commonwealth v. New South Walcs^^, and West v. Comrnis- 
^gner of Taxation (N.S.TF.)^®. The legislative powers of the 
States depend upon their Constitutions, which, speaking gener- 
®*ly» give power to legislate for the peace, order and good govern¬ 
ment of the States. There are certain limitations upon these 
powers:—(a) They must not be exercised to pass laws which 

applicable Imperial laws: See Colonial Laws 
J^*^^y.Act 1865, sec. 2. (h) Some powers (Constitution, sec. 

107) which State Parliaments would otherwise possess have been 
exclusively vested in the Parliament of the Commonwealth (see, 
e.g., secs. 52, 90) or withdrawn from the Parliaments of the 
States (see, e.g., such prohibitions as are contained in secs. 92, 
114, 115, 117). (c) Laws of the State which are inconsistent 

with laws of the Commonwealth are invalid to the extent of the 
inco^istency (sec. 109). Thus if both the Commonwealth 
Parliament and the State Parliaments have power to pass a law 
with respect to a certain subject—e.g., bankruptcy—the Com¬ 
monwealth law prevails in the event of inconsistency. The 
powers of the States are, it is true, “ plenary within their limits,” 

^ (1920) 28 C.L.R. 129, at p. 143. 

^5 (1923) 32 C.L.R. 200, at pp. 210, 218. 

(1937) 66 C.LJI., at pp. 687, 688. 
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but those limit-s may be determined in many matters by Com¬ 
monwealth laws wliich may make State law's invalid. 

The Commonwealth Parliament is limited in its legislation by 
the grants of power made by the Constitution and by the prohi¬ 
bitions contained in the Constitution, as w’ell as by the Colonial 
Laws Validity Act (the Statute of Westminster 1931 not having 
been adopted by the Commonw'ealth).* But no law w'hich is 
w’ithin a Commonwealth power can be rendered invalid by any 
State law’, though a State law which, apart from action by the 
Commonwealth Parliament, would be valid, may be invalid by 
reason of inconsistent provisions in a Cominonw'ealth law (sec. 
109). 

In this case the plaintiffs do not rely on any exj)rcss provision 
in the Commonw'calth Con.^^titution for the purpose of show’ing 
that the Tax Act and the Grants Act, as well as the other Acts 
considered together with them, are invalid. They rely upon the 
alleged implied prohibition as to non-interference by the Com¬ 
monwealth with State constitutional functions, capacities or 
activities. They point to secs. 106 and 107 of the Constitution, 
w'hich have already been quoted. These sections, however, do 
not confer any powers upon a State or upon a State Parliament. 
They preserve existing powers, but, as to State Constitutions (sec. 
106) “ subject to the ” (Commonwealth) “ Constitution,” and, as 
to State legislative powers, (sec. 107) only after witlidrawals and 
exclusions effected by the Constitution, and then subject to the 
effect of overriding Commonw’calth laws where the Common- 
w'ealth Parliament has power to legislate (sec. 109). These 
provisions cannot be relied upon to limit by either express or 
implied prohibition any provision conferring pow'ers upon the 
Commonw'calth. They do make it clear that the Common- 
w’calth possesses only the powers granted by the Constitution. 
But they do not limit the sphere or restrict the operation of the 
powers which are so granted. 

The Engineers* Casef^"^ did not deny the existence of implied 
powers or prohibitions (see the report ^®). Should then the 
particular implication for which the plaintiffs contend be made 
upon some ground other than the express terms of secs, 106 and 
107 of the Constitution? 

In the first place it may be admitted that revenue is essential 
to the existence of any oxganized State, and that there cannot be 
either reliable or sufficient revenue w’ithout power of taxation. 
The pow’cr of taxation may fairly be said to be an essential 
function of a State. 

But this admission states a universal opinion. There is no 
universal or even general opinion as to what are the essential 
functions, capacities, pow’ers. or activities of a State. Some 
would limit them to the administration of justice and police and 

* The Commonwealth has since adopted the Statute of Westminster 
1931: eee Act No. 56 of 1942. 

47 (1920) 28 C.L.R. 129. 

48 (1920) 28 CL.R. 129, at p. 155. 
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necessary associated activities. There are those who object to 
State action in relation to health, education, and the development 
of natural resources. On the other hand, many would regard 
the provision of social services as an essential function of govern¬ 
ment. When Lord TTufson said in Coomber v. Justices of 
Serhs^^ that “ the administration of justice, the maintenance of 
order, and the repression of crime are among the primary and 
inalienable functions of a constitutional government,” he was 
not purporting to give an exhaustive definition of the functions 
of government. In a fully self-governing country where a par¬ 
liament determines legislative policy and an e.xecutive govern¬ 
ment carries it out, any activity may become a function of 
government if parliament so determines. It is not for a court 
to impose upon any parliament any political doctrine as to what 
are and what are not functions of government, or to attempt the 
impossible task of distinguishing, within functions of govern¬ 
ment, between essential and non-essential or between normal 
or abnormal. There is no sure basis for such a distinction. 
Only the firm establishment of some political doctrine as an 
obligatory dogma could bring about certainty in such a sphere, 
and Australia has not come to that. 

Thus the principle for which the plaintiffs contend must be 
applied, if at all, in protection of all that a State chooses to do, 
and it must mean that Commonwealth legislation cannot be 
directed to weaken or destroy any State function or activity 
whatsoever. 

But it cannot be denied that Commonwealth legislation may 
be valid though it does in fact weaken or destroy, and even is 
intended to weaken or destroy, some State activity. Sec. 109 
shows that this must be so in many cases. Commonwealth 
laws have in fact put an end to the existence of State Courts of 
Bankruptcy and State Patent, Trade Mark and Copyright 
Departments. The Commonwealth laws are not invalid on that 
account. They have produced the results stated just because 
they are valid. 

It is true that the Commonwealth Parliament has no power 
to make laws with respect to the capacity and functions of a 
State Parliament. It has already been stated that the Common¬ 
wealth Parliament could not pass a law to prohibit a State 
Parliament from legislating in general or from legislating upon 
some pedicular subject matter. But this limit upon the power 
?f, . Commonwealth Parliament does not arise from any pro¬ 
hibition or limitation to be implied from the Constitution. It 

result of the absence of power in the Common¬ 
wealth Parliament to pass laws with respect to the functions 
or powers of State Parliaments. The Commonwealth Parlia¬ 
ment cannot legislate with respect to any subject whatever unless 
a power to do so is conferred on it by the Constitution. No 

power such as that mentioned is given by the Constitution to the 
Parliament. 

(1883) 9 App. Cas. 61, at p. 74. 
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But the Acts in question are not laws with respect to Stato 
functions. They do not command or prohibit any action by the 
State or by the State Parliament. 

Indirect Effects of Laws. —A law may produce an effect in rela¬ 
tion to a subject matter without being a law with respect to that 
subject matter. Questions of motive and object are irrelevant 
to the question of the true nature of a law. The nature (or 
“ substance ” if that word is preferred) of a law is to be deter¬ 
mined by what it does, not by the effect in relation to other 
matters of what the law does. A prohibition of import or a 
very high duty in a customs tariff may bring about the closing 
of business enterprises in a State. But the tariff is not a law 
with respect to those enterprises. Similarly a State law may 
prohibit the carrying on of occupations wdth the result that they 
are necessarily abandoned, with perhaps great consequential loss 
to the Commonwealth in customs duties or income-tax receipts. 
But the State law does not for this reason become a law with 
respect to customs duties or income tax. The true nature of a 
law is to be ascertained by examining its terms and, speaking 
generally, ascertaining what it does in relation to duties, rights 
or powers which it creates, abolishes or regulates. The question 
may be put in these terms: “ What does the law do in the way 
of changing or creating or destroying duties or rights or powers? ” 
The consequential effects are irrelevant for this purpose. Even 
though an indirect consequence of an Act, which consequence 
could not be directly achieved by the legislature, is contem¬ 
plated and desired by Parliament, that fact is not relevant to 
the validity of the Act (i2. v. Barger^^; Osborne v. The Corn- 
monwealth^^ \ Attorney-General for Queensland v. Attorney- 
General for the Commonwealth^^ \ Sonzinsky v. United States^^, 
and see note in the Lawyers’ Edition^^). 

This principle should be remembered when it is said that a 
Parliament of limited powers cannot do indirectly what it cannot 
do directly. This proposition is of value when (as has not 
infrequently happened in Canada) it is contended that an Act 
is colourable in character in that, under the guise or pretence 
of doing something permitted, it is in reality doing something 
prohibited or beyond power. The relevant Canadian cases 
generally deal with the difficulties arising from the grant of 
exclusive powers to both Dominion and Provinces. The 
emphasis placed upon this point may be noted in John Deere 
plow Co. Ltd. v. Wharton^^-, Great West Saddlery Co. v. The 
King^^-y Attorney-General for Ontario v. Reciprocal Insurers^"^. 

so (1908) 6 C.L.R. 41, at pp. 66. 67. 

51 (1911) 12 C.L.R. 321, at p. 335. 

52 (1915) 20 C.L.R. 148, at pp. 173. l74. 

53 (1937) 300 U.S. 506 [81 Law. Ed. 772]. 

54 (1937) 81 Law. Ed., at pp. 776 et seq. 

55 (1915) A.C. 330 at pp. 337, 33S. 

56 (1921) 2 A.C. 91, at pp. 99. 100. 

57 (1924) A.C. 328, at p. 342. 
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When the areas of such competing powers overlap, and the 
challenged law is, for example, both a law relating to in'Uranee 
(Provincial power) and to crime (Dominion power), a «<unt 
must make a choice as to the category to which the law should 
be assigned: See, e.g., Attorney-General for Ontario v. Recipro¬ 
cal /nswrers®®; In rc Ifisurance Act of Canne/a where the 
decision against the Dominion was assisted by the fact that the 
Dominion Parliament ha.s sought to give itself power by a 
palpably “false definition” — a i)rovi.'ion that a comi)any 
should be deemed to “ immigrate ” into thinada if it sent to 
Canada a document appointing an agent there: sec the 
report®®. Upon this difficult question ilic Privy Council has 
ultimately decided to abstain from laying down any general 
principle, leaving the question of vltra vii'oi to “ be determined 
in each case as it arises, for no general test aiiplicablc to all 
cases can safely be laid down” {Attorney-General for Alberta 
V. Attorney-General for Canada^^). The Commonwealth Con¬ 
stitution docs not confer any exclusive powers upon the States. 
Subject to the Constitution tlie States are left with powers not 
given exclusively to the Commonwealth or withdrawn from the 
States (secs. 106, 107). Sec. 109 then gives to any Common¬ 
wealth law, whether made under an exclusive or untler a concur¬ 
rent power, overriding operation over any State law. Thus the 
difficuties of choosing between two heads of power, stated to be 
exclusive, but in fact overlapping, do not arise in Australia. 

The problem, as explained in the Engineers’ Casc®^, is the 
different, though not always easy, problem of deciding whether 
a particular Commonwealth laws falls within a head of Com¬ 
monwealth power: if it does, it is immaterial that the States 
may also have power to legislate on the matter. If the law 
falls within the Commonwealth power, the law is valid and fully 
operative, notwithstanding any State law. Barger’s Case®^ is 
an illustration of the difficulty of deciding whether a particular 
law really does fall within a granted pow’cr, but, as already 
pointed out, Barger’s Case^^ in all the judgments rejects con¬ 
siderations of indirect consequences as being irrelevant material. 

If the validity of a State law is in question, the Court has to 
decide whether the law is a law for the peace, order and good 
government of a State: if not (as if it purported to prohibit the 
Commonwealth Parliament from exercising its powers) it is 
invalid because beyond State power. If not beyond State power 
for this reason, it may be repugnant to applicable Imperial law 
(Colonial Laws Validity Act 1865, sec. 2) or trench upon Com¬ 
monwealth exclusive power, or be opposed to a prohibition in 
the Constitution (e.g.. secs. 92, 114), or be inconsistent with a 
valid Federal law (sec. 109). In any of these cases it is invalid. 
In none of the instances mentioned can any consideration of 
indirect consequences be relevant. 


58 (1924) A.C. 328. 

59 (1932) A.C. 41. 

®0 (1932) A.C., at pp. 48, 51. 52. 
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When a power is defined by reference to purpose, other con¬ 
siderations arise {Deputy Federal Coynmisioner of Taxation 
(A^.S.TT.) V. IV. R. Moran Pty. Lid.®'*). So also if there were 
a prohibition against attaining a result by any method what¬ 
ever. If, for example, the Commonwealth Constitution con¬ 
tained a provision that no Commonwealth law should by any 
means bring about the result of a discrimination between States, 
the indirect consequential effects of the law W'ould have to be 
examined. But the Constitution contains no such provision. 
For example, taxation laws may not discriminate between States 
(sec. 51 (ii.)); laws of trade, commerce or revenue may not 
give preference to a State (sec. 99). These provisions affect 
only laws of the stated character. Thus tliere may be dis¬ 
crimination between States and preferences to States under sec. 
96 —grants to States—because that section is not subject to any 
limitation with respect to discrimination {Deputy Federal Com¬ 
missioner of Taxation (iV.S.TT.) v. W. R. Moran Pty. Ltd.^^). 

Thus, although the Commonwealth Parliament cannot validly 
pass laws limiting the functions of State Parliaments—and vice 
yersa —the Tax Act and the Crants Act are not invalid on that 
ground. They do not give any command or impose any prohi¬ 
bition with respect to the exercise of any State power, legislative 
or other. The Tax Act simply imposes Commonwealth taxation, 
and is authorized by sec. 51 (ii.) of the Constitution. The 
Grants Act authorizes payments to States which choose to 
abstain from imposing income tax, and is valid by reason of sec. 
96 of the Constitution, unless it is bad as involving some prohi¬ 
bited discrimination or preference. It is now necessary to 
deal specifically wdth that objection. 

Discrimination. —Sec. 96 provides that:—“ During a period of 
ten years after the establishment of the Commonwealth and 
thereafter until the Parliament otherwise provides, the Parlia¬ 
ment may grant financial assistance to any State on such terms 
and conditions as the Parliament thinks fit.” Plainly under 
this provision financial assistance could be given to a single 
State only. Thus variation in amounts given to different 
States is permissible. The section contains no express or 
implied prohibition against any kind of discrimination: See 
references to Moran*s Casc^^. Thus it is no objection to the 
Grants Act that States which abandon income tax are given a 
grant while those who retain income tax get nothing. 

So also the indirect effect of varying grants upon the fortunes 
of taxpayers of different States is an irrelevant circumstance. 
The Tax Act itself is a general Act. applying to all persons in 
all States without discrimination. The States, not the taxpayers, 
receive varying amounts under the Grants Act. As taxpayers in 
some States will this year pay more in Commonw’ealth income tax 
than they did last year in both Commonwealth and State income 

(1939) 61 C.L.R. 735, at pp. 759. 760. 

65 (1939) 61 eX.R., at pp. 762 et seq.; (1940) A.C. 838, at pp 857 858; 

63 C.L.R. 338, at pp. 348. 349. 
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tax, and taxpayers in other States will pay less than last year, 
it is said that the Tax Act, read with the Grants Act, dis¬ 
criminates between Stales. But a comparison of this year with 
last year or any past year is not to the point. If the Com¬ 
monwealth had not enacted tlic challenged Acts, no-one can 
say what the Commonwealth or State rates of tax would have 
been this year. The question whether these facts unlawfully 
discriminate between the States cannot be answered by any 
consideration of the actual position of taxpayers under past 
legislation (which was alterable by one Commonwealth and six 
State Parliaments severally) or by a speculation as to the 
taxation which would probably have been imposed by Common¬ 
wealth and States if the Acts in question had not been passed. 
Further, as already pointed out, the proceeds of the Tax Act 
simply go into general consolidated revenue, together with the 
receipts from other taxes and other moneys, such as the revenue 
derived from the post office. Then a portion of this general fund 
is applied, to the extent of £33.489,000, in making grants to 
States, if the States are willing to accept them. There is no 
reduction of Commonwealth income tax to taxpayers in par¬ 
ticular States. 


It is true that in -Moran v. Deputy Commissioner of Taxa¬ 
tions^ the Privy Council pronounced a warning that possibly 
(no decision was given on the question) a grant under sec. 96 
might be used for the purpose of effecting discrimination in 
regard to taxation—“ under the guise or pretence of assisting a 
State with money.” It may be that, with a very misguided 
Parliament, such a case is perhaps conceivable. If the proceeds 
of a tax could be earmarked and if such proceeds were then 
distributed in whole or in part among the States upon a dis- 
wiminatory basis the case apparently contemplated by the 
Privy Council would arise. Reference has however already 
been made to the difficulties which, under the Commonwealth 
Constitution, stand in the way of earmarking Commonwealth 
revenue in any respect. In the Hoosac Mills CaseS^ the Supreme 
Court of the United States considered such a case as that sug¬ 
gested. The Agricultural Adjustment Act was there held invalid 
because the proceeds of a tax were identified with a purpose 
to which the Act was applied, that purpose being held to be an 
unlawful purpose. It was held to be unlawful because it 
involved an invasion by the Federal Goverment of the reserved 
powers of the States®®. This decision depended upon the doctrine 
of immunity of State instrumentalities which, in Australia was 
rej^ted in the Engineers^ Case®’—See the discussion of this case 
in The Supreme Court and the National Will by Dean Alfange, 
pp. 180 et seq. If the proceeds of a Commonwealth tax were 
as such devoted to some unlawful purpose, the case contemplated 
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bv the Privy Council might arise and it would be similar to the 
Hoosac Mills Case^'^. But it will not be easy to find a case 
where it can properly be held that an appi'opriation Act making 
gi-ant^ to States is invalid because it involves an infringement 
of the provision that Acts nrith respect to taxation shall not 
discriminate between States or parts of States. 

The Tax Act now under consideration docs not so discriminate. 
It imposes the same tax at the same rates upon all persons in all 
States throughout Australia. It does not make any discrimina¬ 
tion whatever between States—it docs not even refer to any 
State. The Act is also a law of revenue, and therefore must 
not give preference to any State (sec. 99). The Act docs not 
give i)rcference to any State. I'he Grants Act is an Act dealing 
with expenditure—an appropriation Act. It docs draw dis¬ 
tinctions between States. There is no constitutional reason why 
it should not do so. There never has been and there cannot be 
uniformity in payments made by the Commonwealth in or to 
States or persons in States. Discrimination in expenditure 
between States is found in every Commonwealth budget and in 
many appropriation Acts. It has never been argued cither 
that such differentiation shoukl be avoided or that it could be 
avoided. 

Conclitsion as to Tax Act and Gi'ants Act. —Thus the objec¬ 
tions to the Tax Act and the Grants Act fail, whether those Acts 
arc considered separately or as part of a scheme to bring about 
the abandonment by the States of the raising of revenue by 
taxation of incomes. 

It is perhaps not out of place to point out that the scheme 
which the Commonwealth has applied to income tax of imposing 
rates so high as practically to exclude State taxation could be 
applied to other taxes so as to make the States almost com¬ 
pletely dependent, financially and therefore generally, upon the 
Commonwealth If the Commonwealth Parliament, in a grants 
Act, simply provided for the payment of moneys to States, with¬ 
out attaching any conditions whatever, none of the legislation 
could be challenged by any of the arguments submitted to the 
Court in these cases. The amount of the grants could be deter¬ 
mined in fact by the satisfaction of the Commonwealth with 
the policies, legislative or other, of the respective States, no 
reference being made to such matters in any Commonwealth 
statute. Thus, if the Commonwealth Parliament were pre¬ 
pared to pass such legislation, all State powers would be con¬ 
trolled by the Commonwealth—a result which would mean the 
end of the political independence of the States. Such a result 
cannot be prevented by any legal decision. The determination 
of the propriety of any such policy must rest with the Com¬ 
monwealth Parliament and ultimately with the people. The 
remedy for alleged abuse of power or for the use of power to 
promote what are thought to be improper objects is to be found 
in the political arena and not in the Courts. 
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[He then considered the Income Tax (War-time Arrange¬ 
ments) Act 1942 and held, dissenting on this issue, that it was 
invalid as lacking any real connection with defence. He 
continued:—] 

Income Tax Assessment Act 1942, sec. 31.—The provision in 
this Act which is attacked by the plaintiffs is sec. 31, which 
inserts a new sec, 221 in the principal Act. Sub-sec. 1, par. a, 
is as follows:—“ For the better securing to the Commonwealth 
of the revenue required for the efficient prosecution of the present 
war—(a) a taxpayer shall not pay any tax imposed by or under 
any State Act on the income of any year of income in respect 
of which tax is imposed by or under any Act with which this 
Act is incorporated until he has paid that last-mentioned tax or 
has received from the Commissioner a certificate notifying him 
that the tax is no longer payable.” Par. b gives effect to Com¬ 
monwealth priority in payment of income tax in bankruptcy 
and in the liquidation of a company, and i)rovi(les a penalty 
for infringement of the section of one hundred pounds or six 
months’ imprisonment or both, together with payment of up 
to double the amount of tax due. Sub-sec. 2 prescribes the 
duration of the Act as in the case of the Grants Act, sec. 16. 

Two objections are raised by the plaintiffs to this provision. 
First, it is contended that the Commonwealth Parliament has no 
power to give priority to the obligation to pay Commonwealth 
income tax over a lawful obligation to pay State income tax. 
Secondly, it is contended that, upon its true construction, this 
section does more than give priority. It is argued that it 
prevents any payment whatever of any future State income tax as 
long as the section is in operation. 

The first objection cannot be supported. It is true that 
Dixon J. in Federal Commissioner oj Taxation v. Official Liqui¬ 
dator of E. O. Farley htd?^ and Evatt J. in West v. Commis¬ 
sioner of Taxation expressed opinions w’hich may be 

called in aid of the view that the Commonwealth cannot, by 
a law passed under the taxation power, give itself priority over 
the States. But the weight of authority is to the contrary effect: 
The Commonwealth v. State of Queensland!^ (per Isaacs and 
Rich per Higgins per Gavan Duffy and Starke 

JJ.’®); R. V. The Commonwealth Court of Conciliation and 
Arbitration"^^ (per Isaacs J and per Gavan Duffy, Rich and 
Starke JJ.^®) ; West v. Commissioner of Taxation (AT.S.TT.)^’ 

70 (1940) 63 C.L.R. 278, at pp. 316. 317. 

(1937) 56 CX,.R. 657, at pp. 704-706. 

•’2 (1920) 29 C.L.R. 1. 

73 (1920) 29 C.L.R., at p. 21. 

7^ (1920) 29 C.L.R., at pp. 26, 27. 

75 (1920) 29 C.L.R., at p. 28. 

76 (1926 ) 38 C.L.R. 563 

77 (1926 ) 38 C.L.R., at p. 570. 

78 (1926) 38 C.L.R.. at p. 580. 

79 (1937) 56 C.L.R. 657. 
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(per Latham C.J.®®; per Rich J.®^ ; per Starke J.®^) ; and per 
Evatt J. in Federal Commissioner of Taxation v. Official Liqui¬ 
dator of E. O. Farley Lfd.®®. Apart from these authorities the 
case of In re Silver Brothers Ltd.^^ is really conclusive on the 
matter. The Parliament of the Dominion of Canada has power 
to make laws in relation to—“ The raising of money by any 
mode or system of taxation ” (British North America Act 1867, 
sec. 91 (3)). Apart from the power to make laws with respect 
to bankruptcy (sec the report®^) the Privy Council held that a 
provision was valid which made the liability for a Dominion 
war revenue tax a first charge upon the assets of the taxpayer, 
and also enacted that such liability should rank for payment 
in priority to all other claims of whatsoever kind with a certain 
exception. It was said:—“ The two taxations, Dominion and 
Provincial, can stand side by side without interfering with each 
other, but as soon as you come to the concomitant privileges 
of absolute priority they cannot stand side by side and must 
clash; consequently the Dominion must prevail”®®. This 
decision does not depend upon any special provisions of the 
Canadian Constitution. It is simply an interpretation of a 
power to make laws in relation to the subject of taxation. The 
decision is applicable to the Commonwealth Constitution. Thus 
the Commonwealth has power, by a properly framed law, to 
make Commonwealth taxation effective by giving priority to the 
liability to pay such taxation over the liability to pay State 
taxation. Accordingly the first objection fails. 

[He then dismissed the second objection on the ground that 
the Act merely gave priority to the Commonwealth tax in each 
year of payment. He continued:—] 

In my opinion the declarations sought that the Tax Act, the 
Grants Act and sec. 31 of the Assessment Act are invalid should 
not be made but a declaration should be made mat the War¬ 
time Arrangements Act is invalid, and an injunction limited to 
that Act should be granted in each action as asked. The opinion 
of the majority of the Court is that none of the declarations or 
injunctions sought by the plaintiffs should be made or granted. 
The result therefore is that the actions should be dismissed. 

Rich J. [He concurred with the opinion of Latham C.J. as 
to the Tax, Grants and Assessments Acts, and continued;—] 

I am of opinion, however, that the application for a declara¬ 
tion that the War-time Arrangements Act is invalid should also 
fail. The argument relating to this Act has centred chiefly 
upon the provisons of sec. 4. This provides, in effect, that the 
Treasurer may, at any time and from time to time, by notice 
addressed to the Treasurer of any State, cause any officers of the 
State service specified in the notice, who have been engaged in 

80 (1937) 56 C.L.R.. at p. 670. 84 (1932) A.C. 514. 

81 (1937) 56 C.L.R.. at p. 675. 85 (1932) A.C., at p. 521. 

82 (1937) 56 C.L.R.. at p. 677. 86 (1932) A.C., at p. 521. 

83 (1940) 63 C.L.R. 278, at pp. 324, 325. 
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duties which, in the opinion of the Treasurer, are connected with 
the assessment or collection of taxes upon incomes, to be tem¬ 
porarily transferred to the Public Service of the Commonwealth. 
The Treasurer’s powers in this respect are limited as to time by 
sec. 16, which provides that the Act shall continue in operation 
until the last day of the first financial year to commence after 
the date on which His Majesty ceases to be engaged in the 
present war, and no longer; and the temporary quality of the 
transfer is defined by sec. 5, which ])rovi<.les that, unless sooner 
retransferred, every transferred officer shall be retransferrctl to 
the State service immediately after the Act ceases to operate. 
The authority of the Parliament to entrust to the Treasurer the 
limited power contained in sec. 4 cannot bo disputed [Hodge v. 
The Queen^'^) In re The Initiative and Ri jcrcndmn Act^^\ 
British Coal Corpoi'ation v. The King^^; Lloyd v. Wallach^^). 
The Act is expressed to be a war measure, created for the defence 
of the Commonwealth and the States and for the more effectual 
prosecution of the present war. The scope of the defence jiower 
was discussed by this Court in Farcy v. Burvett^^, where Isaacs 
J., as he then was, in a passage which I quoted in Andicu's v. 
Howell^^f said that in considering whether a measure is support¬ 
able as an exercise of the defence power “ if the measure ques¬ 
tioned may conceivably in such circumstances even incidentally 
aid the effectuation of the power of defence, the Court must hold 
its hand and leave the rest to the judgment and wisdom and 
discretion of the Parliament and the Executive it controls—for 
they alone have the information, the knowledge, and the 
experience and also, by the Constitution, the authority to J^^dge 
of the situation and lead the nation to the desired end ’ ’ . 
Applying this test, and the test laid down by the other members 
of the Bench in that case, I am unable to see anything in sec. 4, 
whether it be read alone, or in relation to the rest of the provisions 
of the Act in which it occurs, or in relation to the group of statutes 
with which that Act is associated, which justifies the conclusion 
that it is a colourable and not a real exercise by Parliament of 
the defence power. It is notoriously essential, for the effective 
prosecution of such a war as is now being waged, a war in which 
the continued existence of the Commonwealth and its constitu¬ 
ent States is at stake, that the whole resources of the nation, 
whether of men or of things, should be marshalled and concen¬ 
trated upon war effort. If the Commonwealth is to wage war 
effectively, it must command the sinews of war. The taxing 
of income is an important source from which the funds required 
for war purposes may be drawn; and the other Acts which have 
been brought in question show that the Commonwealth Parlia- 

8’ (1883) 9 App. Gas. 117, at p. 132. 

88 (1919) A.C.935, atp.945. 

89 (1935) A.C. 500, at p. 519. 

90 (1915) 20 C.L.R. 299. at p. 310. 

91 (1916) 21 C.L.R. 433. 

92 (1941) 65 C.L.R. 255, at p. 263. 

98 (1916) 21 C.L.R., at pp. 455. 456. 
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ment was determined to make unusually large draf^ upon this 
source. In these circumstances, I see nothing sinister in a 
provision which enables the Commonwealth to take over from 
the State service and place under its own exclusive control for 
the period of the war, such of the officers employed in that 
service as it mav specify, if those officers have been engaged on 
duties connected with the assessment or collection of taxes upon 
income, and are therefore, presumably, specially qualified to 
assist the Commonwealth by performing this essential service. 
Nor if the section be read with an unjaundiced eye, do I see 
anything sinister, or anything suggesting that the section is 
intended to be used colourably and for the purpose of destroying 
each and every new State income tax office as and when it may 
be created in the provision that the power may be exercised 
at anv time and from time to time (although only during the 
period of the war). For aught I know, the view may be taken 
that State offices are overmanned, and therefore in all or some 
ca'«es it may be proposed to specify in the first instance some 
only" of the officers now employed in the State income tax 
offices and to specify others afterwards if more arc found neces¬ 
sary ^ Indeed, a military calamity, involving the destruction 
of a transferred building with its personnel, might make it 
necessary for the Commonwealth, in the interests of the war 
effort, to acquire the expert services even of a newly created 
office and specified members of a new staff which a State had 
brought into existence for its own civil purposes. 

However this may be, I am of opinion that the powers con¬ 
ferred by sec. 4 are capable of being used for necessary purposes 
incidental to the defence of the Commonwealth. If at any time 
an attempt should be made to use them for what is suggested to 
be some other and unjustifiable purpose, the validity of the 
suggestion can be determined in proceedings to frustrate the 
attempt. It is unnecessary in order to dispose of the present 
matter to determine whether it would be competent for the 
Commonwealth Parliament, in exercise of the defence power, to 
exclude the States from a particular field of taxation altogether. 

For these reasons I am of opinion that there is nothing in. or 
connected with, the provisions of sec. 4 which either calls for or 
warrants the conclusion by this Court that its enactment stands 
outside the defence power, or is a colourable as contrasted with 
a genuine exercise of that power. 

As has been pointed out by the Chief Justice, the question 
whether any of the other provisions of the Act are obnoxious to 
placitum 51 (xxxi.) of the Constitution has not been argued and 
in these circumstances it would not be proper to rule upon the 
matter. 

[Starke, McTiernan and Williams JJ. delivered separate 
opinions, in which they agreed that the Tax and Assessment Acts 
were valid. McTiernan and Williams JJ. also held the Grants 
and Arrangements Acts valid; Starke J. held them invalid. The 
reasoning of Starke, McTiernan and Williams JJ. as to the 
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validity of the Tax Act was in substance the same as that of 
Latham C.J. The reasoning of Starke and Williams JJ. as to 
the validity of the Assessment Act was also in substance the 
same as that of Latham C.J., but McTiernan J. held the A^^css- 
ment Act sec. 31 valid on the ground that the priority given the 
Commonwealth tax was incidental to defence. lifcTiernan >i. 
agreed in substance wnth Latham C.J. as to the validity of the 
Grants Act, but Williams J. held the Grants Act valid on the 
ground that the condition of State abstention from impoMng 
income tax was incidental to defence. McTiernan and Tl iiliams 
JJ. agreed in substance with Rich J. as to the validity of the 
Arrangements Act. Starke J. agreed in substance with Latham 
C.J. as to the invalidity of the Arrangements Act; as to the 
Grants Act, he said inter alia:—] 

In my opinion, the object of the Act is not merely to 
financial assistance to the States, but there is linked up in it an 
object and an end that is inconsistent with the limited grant 
of power given by sec. 96 to the Commonwealth, naineh , ma 'ing 
the Commonwealth the sole effective taxing authority m respect 
of incomes and compensating the States for the resulting loss in 
income tax. The argument that the States Grants Act 
a free choice to the States, offers them an inducement u 
deprives them of and interferes with no constitutional powci, is 
specious but unreal. And it does not meet the substance of ® 
dates’ position that the condition of the Act relates to a rnatter 
in respect of which the Commonwealth has no constitutional 
power whatever, and yet by force of the condition and not as a 
consequence of the exercise of any power conferred upon the 
Commonwealth, the grant of assistance to the States is witli- 
drawn unless they comply with its terms.. The real object ot 
the condition is that already stated, and it is in my judgment 
neither contemplated by nor sanctioned by the Constitution, and 
in particular by sec. 96 thereof. As I have said, all State legis¬ 
lation and functions might ultimately be so controlled and 
supervised. The possibility of the abuse of a power is not, 
however, an argument against the existence of a power. But if 
the extent of the power claimed by the Commonwealth leads to 
“ results which it is impossible to believe . the statute 
contemplated . . . there is . . . good reason for believ¬ 

ing that the construction which leads to such results cannot be 
the true construction of the statute ” {The Queen v. Clarence'^ ). 

[Starke J. also said:—] “ The scheme of legislation is, I think, 
unimportant unless the legislation is connected together and the 
provisions of the legislative Acts are dependent the one upon the 
other, which is not, as I think, the case here.” [Williams J. 
said inter alia:—] “When the question for determination is 
whether an Act of Parliament infringes some overriding consti¬ 
tutional provision, the Court must examine the substance and 
purpose of the Act in order to discover what it is the legislature 
is really doing. Where there are several Acts having, as in the 

^ (1888) 22 Q.BJ). 23, at p. 65. 
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present case, a clear interaction, the Court is entitled to investi¬ 
gate the substance and purpose of each Act in the light of the 
knowledge disclosed by them all.’* 

Notes. 

(a) None of the opinions expressly repudiate the revised 
versions of the doctrine of immunity of instrumentalities put 
forward in case 7, but the majority decision upholding the Grants 
Act shows that mutual interference will need to be of a particu¬ 
larly direct character before it will come under the ban of such 
implied prohibitions. The reasoning of LatJuijn C.J. on this 
issue tends to reject by implication any such implied prohibition.. 

(b) Although the Uniform Tax Scheme was born out of 
war-time conditions, the majority opinions place tlic validity 
of its essential components—the Tax, Grants and Assessment 

Acts _on grounds which make tlicm equally valid in peace-time. 

At date of writing, the scheme appeared likely to continue. The 
States were previously in an inferior financial position, but they 
are now largely dependent on the Commonwealth for their 
solvency, and the machinery of conditional grants under Consti¬ 
tution sec. 96 gives the Commonwealth power to exercise a 
considerable influence on their administrative policy. 

(c) During the hearing, all the Justices concurred with 
Latham C.J. in ruling that speeches in Parliament and the 
report of the Committee on Uniform Taxation were inadmissible 
in evidence and argument. 

9. 

{When is a State law ** inconsistent ” with a Commonwealth 
law under Constitution sec. 109?) 

Clyde Engineering Co. Ltd. v. CowburnV 

[An award of the Commonwealth Court of Conciliation and 
Arbitration made under the Commonwealth Conciliation and 
Arbitration Act 1904-1921 prescribed rates of pay and overtime 
based on a working week of 48 hours. A later New South Wales 
statute, purporting to apply to persons bound by the Common¬ 
wealth award, prescribed a working week of 44 hours and made 
provision for the adjustment of rates of pay and overtime 
acccordingly. Cowburn, relying on the State Act, sued in Petty 
Sessions for payment of a full week’s wages as prescribed in the 
Federal award for a working week of 44 hours only. The 
Magistrate upheld his claim and the defendant, by special leave, 
appealed to the High Court.] 

Isaacs J. [His Honour considered the interpretation of the 
Commonwealth award and the State Act, and held that, apart 
from the question of inconsistency, the respondent Cowburn 
would on the facts be entitled to succeed. He continued:—] 

1 (1920) 37 C.L.R. 466 (H.C.). 
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It is said that the State Act concedes to the Federal award 
its full operation, since it says nothing about the deduction for 
hours not worked, and merely creates a new and independent 
right to a further payment for the hours actually worked. The 
infallible test of whether in so j>roviding there is inconsistency 
is said for the respondent to be whether the two provisions of 
deduction on the one hand and extra payment on the other 
could both be obeyed. No doubt the employer could obey both, 
that is physically. So he could if the State Act required him 
after deducting the 9s. 4d. to return it immediately. That, it is 
gravely argued, avoids inconsistency. If an Act of Parliament, 
for instance, prescribed 25 lashes for robbery under arms and a 
later Act prescribed that such an offender should be punished 
with 20 lashes, it could, of course, with equal truth be said that 
both provisions could be obeyed, and therefore, applying the 
suggested test, the offender must receive 45 lashes. But surely 
the vital question would be: Was the second Act on its true 
construction intended to cover the whole ground and, therefore, 
to supersede the first? If it was so intended, then the incon¬ 
sistency would consist in giving any operative effect at all to 
the first Act, because the second was intended entirely to exclude 
it. The suggested test, however useful a working guide it may 
be in some cases or, in other words, however it may for some 
cases prove a test, cannot be recognized as the standard measur¬ 
ing rod of inconsistency. If, however, a competent legislature 
expressly or impliedly evinces its intention to cover the whole 
field, that is a conclusive test of inconsistency where another 
legislature assumes to enter to any extent upon the same field. 
This was the opinion in Whybrow^s Case of Griffith C.J.^ and of 
myself^. The principle was repeated by Griffith C.J. in Cullis 

V. with the concurrence of my brother Powers and my¬ 

self. It is the principle adopted by the Privy Council with 
reference to the Canadian Constitution in such cases as Grand 
Trunk Railway Co. of Canada v. Attorney-General of Canada'^, 
to which I shall refer later. It stands on the basis of natural 
common sense and docs not depend necessarily on express words 
(see Story on the Constitution, vol. ii, sec. 1837). If such a 
position as I have postulated be in fact established, the incon¬ 
sistency is demonstrated, not by comparison of detailed provi¬ 
sions, but by the mere existence of the two sets of provisions. 
Where that wholesale inconsistency does not occur, but the field 
is partly open, then it is necessary to inquire further and possi¬ 
bly to examine and contrast particular provisions. If one 
enactment makes or acts upon as lawful that which the other 
makes unlawful, or if one enactment makes unlawful that which 
the other makes or acts upon as lawful, the two are to that extent 
inconsistent. It is plain that it may be quite possible to obey 
both simply by not doing what is declared by either to be unlaw¬ 
ful and yet there is palpable inconsistency. In the present case 

^ (1910) 10 C.L.R., at p. 286. ^ (1914) 18 C.L.R. 540, at p. 543. 

3 (1910) 10 C.L.R., at p. 330. 5 (1907) A.C. 65. 
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there is inconsistency in both of the senses I have described. Mr 
Dixon thought it unnecessary to go beyond the intrinsic effect 
of =ec 3 12 and 13, whicli, as he rightly contends, necessarily 
involves inconsistency since it operates only where the award 
provides one sum as the minimum and the Act proceeds to 
declare another in relation to the very subject matter dealt with 
bv the award. The argument, to my mind, is unanswerable as 
to those sections. There is manifest inconsistency from the 
standpoint of totality dependent, how:.ver, entirely on the view 
takeyias to the efject of establishing a minimum wage or maxi- 
ynum hours. But in view of sec. 6, as I have stated it, I do 
not agree that it is therefore unnecesary to go further. Both 
for that reason and because the issue is so generally important 
I shall examine it more closely on jirmciple and also from the 
aspect of internal or detailed inconsistency. In the first place, 
the Commonwealth Act not only empowers its tribunal to settle 

an inter-state dispute, but by secs. 23, 24, 25, 28 and 29 indicates 
its intention that, however extensive the dispute may be, the 
Arbitration Court is to investigate and decide it and every part 
of it so as to end the dispute and thereby conclude the parties. 
This is subject to the qualification found in par. (h) of sec. 38, 
which, however, is irrelevant here. Assuming the existence of 
an inter-state dispute, the Federal law is to be obeyed. Iso 
State law can in the presence of sec. 109 of the Constitution be 
permitted to stand in the way of the settlement so authorized or 
directed. No State law can prevent that settlement by direct 
prohibition, either wholly or partly. And what it cannot do 
directly it cannot do indirectly. That, as Lord Halsbury L.C. 
said for the Privy Council in Madden v. Nelson and Fort Shep¬ 
pard Railway Co.®, is a very familiar principle.” Where, 
therefore, a Federal dispute exists, no existing State law, what¬ 
ever its terms, can indirectly or to any extent be regarded as 
presenting a legal bar to the full exercise of the Federal arbitral 
power. And equally, when in the absence of a State law on 
the subject a Federal award has been made, no State law can 
disturb or vary or affect the Federal adjustment of the dispute. 
In brief, no State law can affect the personal obligations of Aus¬ 
tralians with reference to the matters involved in their inter¬ 
state industrial disputes, either during the continuance of the 
disputes or during the continuance of an award settling those 
disputes. Apart from those disputes and awards the State.law 
may well operate. But whatever the Arbitration Court in 
making an award decides by way of fully determining the dispute 
amounts, in my opinion (apart from what may be done pur¬ 
suant to par. (/i) of sec. 38), both as to what is granted and 
what is refused, to a conclusive settlement of the subject matter, 
subject only to the possible reopening or variation by the Arbitra¬ 
tion Court itself. It is as if the President said in so maoy 
rvords: “ With regard to the claim for a 44 hours week and the 
objection that it should remain 48 as at present, I decide that 

6 (1899) A.C. 626, at pp. 627, 628 
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it shall remain as at jjrcscnt and shall not bo reduced to any 
lower figure, and as to the claim for a minimum of £7 a week 
and the objection that it remain at £5, I decide that it shall stand 
at £5 12s. 6d. and not higher or lower.” And so as to all other 
matters in dispute. As to the inihistrial conditions in disi^ute, 
an award by force of the Act covers the field, even where a wage 
is stated as the minimum or where hours are stated as the 
maximum, and establishes what on that field are to be the recip¬ 
rocal rights and obligations of the jiarties bound. Any entiy. 
therefore, of a State upon this field is an intrusion upon occupied 
Federal territory and inconsistent with the award, regardless of 
the specific terms of the State legislation whether direct or 
indirect. Erie C.J., in Daw v. Metropolitan Board of 11 orA.s’, 
dealt with the question whether two Acts were inconsistent, each 
by merely affirmative words empowering different bodies to 
number houses. He said: ” I think that where the same power 


is given to two different bodies to number houses, the exercise 
of these powers concurrently by both bodies would be iutircly 
destructive of the object for which they were conferred: they 
cannot therefore exist together.’’ That settled the question of 
inconsistency, although, of course, both laws could in fact have 
been obeyed. That was necessarily conceded by the Court. 
The question of supremacy, of course, depends on other con¬ 
siderations. The basic reason given by Erie C.J. applies much 
more forcibly to such a case as the present. The Constitution 
clearly intended that, once the Commonwealth “ settled ” an 
inter-Stato dispute, that settlement should stand, and that its 
terms should be framed by the one hand, other hands being 
necessarily excluded. In this particular case the position is 
specially clear. The log submitted and made the subject of 
dispute was headed “ General log of wages and conditions of 
employment.” It set out elaborately and categorically and 
with great minuteness a code, with sub-heads as to wages, as 
to hours, as to overtime, as to payment of wages. Under the 
sub-head of wages were the detailed claims for a minimum 
wage, and under that of hours was the specific claim “fa) that 
44 hours shall constitute a week’s work. No day’s work to 
exceed 8 hours without payment for overtime.” etc. Reference 
to the award will show how elaborately the tribunal examined 
and adjusted the matters in dispute. It prescribed, not “ a ” 
minimum wage, but “ the ” minimum rates of pay, consisting 
of a basic wage and certain marginal rates, and provided for their 
periodical adjustment. If a sum is fixed as “ the ” minimum 
wage, a State Act fixing another sum as compulsorily payable, 
necessarily fixes that other sum as “ the ” minimum wage 
(whether also the maximum or not), because it means that sum 
at least shall be paid. It is only saying “ the minimum ” more 
verbosely. This fact once grasped and appreciated, the matter is 
simplified. If an award fixes the obligation of the employer at 
(say) £5 as “ the ” minimum wage and a State Act then fixes 


7 (1862) 31 LJ. C.P. 223, at p. 224. 
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“ the ” minimum wage at another sum, whether £4 or £6, there is 
necessarily inconsistency. Apply the question to the ordinary 
affairs of life. If I contract to buy a horse for £5, that is the 
minimum price. I can be compelled to pay that, but not more. 
It is not the maximum I may give. I can, no doubt, give more 
if I please. But if some competent authority says I must pay 
£5 as minimum, it seems to me hardly possible any person could 
be found to assert there was no inconsistency between my obli¬ 
gation as stated by the contract and my obligation as declared 
by the outside authority. But that is precisely what is main¬ 
tained for the respondent in the present case; that is, that there 
is no inconsistency. And the reason given is that I could obey 
both by giving £6. So far, then, as wages are concerned the 
only compulsive wages —that is, compulsive by law —are those 
required by the award. Mutual consent may provide for more 
without limit. It resembles the contract postulated. Then as 
to the standard or ordinary hours. Clause 3 (a) distinctly 

provides that these, as far as compulsion by law is concerned, 
are to be the maximum of 48, unless an industry fadls within the 
second proviso, in which case they are to “ be 44 hours a w'cek 
and not 48.” That is the clear meaning of the very words of 
the award, and, when read with the claim, as they should be, 
it seems to me hopeless to suggest the contrary. The award 
consequently exclusively occupies the relevant field as to ” stan¬ 
dard or ordinary hours ” for a week’s work and as to “ the ” 
minimum wage for those hours. It does the same as to overtime 
payment beyond those hours. When, therefore, as in the present 
case, a State Act proceeds to enact that there shall in relation 
to the very matters dealt with by the award be another 
minimum wage and other standard or ordinary hours, there is 
manifest and inescapable inconsistency. It is immaterial 
whether the change is up or down: in either case the limits are 
shifted. Another boundary is aligned to divide lawful from 
unlawful hours for the minimum wage, and another boundary is 
aligned to divide lawful from unlawful wages for the ordinary 
week’s work. I would add that a State Act prescribing the same 
obligation would still be invalid if, either expressly or by impli¬ 
cation. it purported to empower enforcement in a manner 
opposed to the method created by the Federal Arbitration Act. 

It was vigorously contended that there were no prohibitive 
words—^that all were in the affirmative. But it is trite law that 
the form of the provision does not conclude the matter. An 
affirmative contract may carry with it a negative implication. 
In Garnett v. Bradley^ Lord Blackburn says that ” when the 
new affirmative words are, as was said in Stradling v. Morgan^, 
such as by their necessity to import a contradiction, that is to 
say, where one can see that it must have been intended that 
the two should be in conflict, the two could not stand together.” 

I repeat that as the State Act shifts the boundary of lawful 

8 (1878) 3 App. Gas. 944. at p. 966. 

9 (1560) Plowd. 199. at p. 206 
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minimum it is in conflict with the award and, if it can be t^aid 
that it is therefore inconsistent with a Commonwealth law, it is 
pro tanto, but only pro tanto, invalid. 

[His Honour then held that awards under the Commonwealtli 
Conciliation and Arbitration Act have the standing of “ a law of 
the Commonwealth” under Con. s. 109. He concluded:—J 

I may summarize my constitutional conclusions as follows:— 
(1) The settlement of an inter-State industrial dispute on such 
terms as the Federal arbitrator thinks ju>t cannot be prevented 
or impeded by any State law; (2) an award once validly made 
prevails over any inconsistent State law; (3) a State law is 
inconsistent, and is therefore invalid, so far as its effect, if 
enforced, would be to destroy or vary the adjustment of 
industrial relations established by the award with respect to the 
matters formerly in dispute. 

{Knox C.J. and Gavan Duffy J. delivered a separate joint 
opinion, and Rich and Starke JJ. separate opinions, in favour 
of the appellant. They based their decision that the Act was 
inconsistent with the award on the conflicting rights created by 
the two instruments. Rich and Starke JJ. also held that an 
award would override inconsistent State law whether enacted 
before or after the award. Knox C.J. and Gavan Duffy J. 
expressly dealt only with the case of inconsistent State law 
enacted after an award. Higgins and Powers JJ. delivered 
separate dissenting opinions.] 

Note. 

The headnote to this case in 37 C.L.R., at p. 467, reproduced 
in 4 Australian Digest, col. 222, is inaccurate in so far as it 
suggests that possibilty of obedience to both laws is irrelevant 
to the question of inconsistency. All the opinions in the prin¬ 
cipal case recognize that impossibility of obedience to both laws 
creates inconsistency; indeed, it is the simplest and most direct 
test of inconsistency, and can be disposed of only by showing 
that both laws can be obeyed. But the majority opinions hold 
that the test of obedience “ is not sufficient or even appropriate 
in every case ”—(per Knox C.J. and Gavan Duffy J.). All the 
majority opinions establish a second test of inconsistency— 
“ one statute is inconsistent with another when it takes away 
a right conferred by that other even though the right be one 
which might be waived or abandoned without disobeying the 
statute which conferred it.” (per Knox C.J. and Gavan Duffy J.), 
Isaacs J. alone clearly formulated a third test of inconsistency, 
namely, the “ covering the field ” principle, but his reasoning has 
since commanded general acceptance. 
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(“ Inconsistency ” further considered. Inter se " questions.) 

Ex Parte McLean ^ 

Dixon J.:—The applicant was employed by the respondent as 
a shearer. Both wore bound by an award of the Commonwealth 
Court of Conciliation and Arbitration. That award provided 
that, before a person to whom it applied was employed in shear¬ 
ing a written agreement should be signed by him and his 
employer embodying terms and conditions which were set forth 
in a schedule. The award further provided that employees to 
whom it applied should observe and perform the conditions of 
the award and of the agreement. The applicant and the respon¬ 
dent signed a written agreement in the form thus prescribed. 

During the course of shearing the respondent complained that 
the applicant was shearing the sheep improperly, and was 
injuring them, and told him that if he would not shear as he 
ought “ he had better put his machine in.” The applicant 
ceased shearing, and the respondent laid an information against 
him under sec. 4 of the New South Wales Masters and Servants 
Act 1902 for that being a servant as defined by that Act, having 
contracted to perform for the respondent as such servant certain 
work to wit, shearing, and having commenced such work he 
did neglect to fulfil such contract. Upon this information the 
applicant was convicted. Sec. 4, under which he was con¬ 
victed, is as follows:—” Any servant who contracts with any 
person to serve him for any time or in any manner, or to perform 
for him as such servant a certain work at a certain price, and 
does not enter into his service or commence his work according 
to his contract, such contract being in writing and signed by the 
parties thereto, or any servant having eritered into such service 
or commenced such work who absents himself therefrom, with¬ 
out reasonable cause, before the term of his contract has expired 
or before the work contracted for is completed, whether such 
contract is in writing or not, or neglects to fulfil the same, or is 
guilty of any other misconduct or ill behaviour in the execution 
thereof, shall be liable to a penalty not exceeding ten pounds or 
in lieu thereof, at the discretion of the convicting justices, shall 
forfeit the whole or such part of the wages then due, as the 
justices shall think fit.” 

The applicant appealed against his conviction to the Supreme 
Court of New South Wales by way of statutory prohibition upon 
grounds which were intended to raise the ejuestion whether this 
provision had any valid operation in the case of the applicant 
inasmuch as his neglect to fulfil his contract would amount to 
a breach of the Federal award punishable under the Common¬ 
wealth Conciliation and Arbitration Act 1904-1928. Upon the 
return of the order nisi for statutory prohibition the Supreme 
Court considered that the matter involved a question as to the 
limits inter se of the constitutional powers of the State and Com- 

1 (1930) 43 eX.R. 472 (H.C.). 
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monwealth which, by reason of sec. 38 a of the Judiciary Act 
1903-1927, they had no jurisdiction to entertain or determine, 
and in pursuance of sec. 40 a they proceeded no further in the 
cause which was treated as removed to this Court. 

The question raised is whether a State law is inconsistent with 
a Commonwealth law and therefore invalid by reason of see. 
109 of the Constitution. This is not a question as to the limits 
inter se of the constitutional powers of the Commonwealth and 
of the State. But the question turns upon sec. 109 of the Con¬ 
stitution, and for this reason the matter is a cause arising 
under the Constitution or involving its interpretation, which 
may be removed into this Court pursuant to sec. 40 of the 
Judiciary Act 1903-1927. An application was made on the 
part of the applicant that the cause should be so removed and, 
in the special circumstances attending this litigation, the appli^ 
cation is to be granted. The question of substance was fully 
argued before us and, the cause having been removed, there is 
no reason why it should not be determined at once vithout 

further argument. i • 

Sec. 44 of the Commonwealth Conciliation and ArbitiJition 
Act 1904-1928 penalizes any breach or non-observance ol 
award, and, inasmuch as the award in this case commanded 
performance of the applicant’s contract, his neglect to fulfil it 
would constitute an offence under this provision. The same acts 
or omissions were therefore made subject to the penal sanctions 
of the Federal enactment and the somewhat different penal 
sanctions of the State enactment. 

When the Parliament of the Commonwealth and the Parlia¬ 
ment of a State each legislate upon the same subject and 
prescribe what the rule of conduct shall be, they make laws 
which are inconsistent, notwithstanding that the rule of conduct 
is identical which each prescribes, and sec. 109 applies. That 
this is so is settled, at least when the sanctions they impose are 
diverse {Hume v. Palmer^). But the reason is that, by prescrib¬ 
ing the rule to be observed, the Federal statute shows an inten¬ 
tion to cover the subject matter and provide what the law upon 
it shall be. If it appeared that the Federal law was intended 
to be supplementary to or cumulative upon State law, then no 
inconsistency would be exhibited in imposing the same duties 
or in inflicting different penalties. The inconsistency does not 
lie in the mere coexistence of two laws which are susceptible of 
simultaneous obedience. It depends upon the intention of the 
paramount Legislature to express by its enactment, completely, 
exhaustively, or exclusively, what shall be the law governing the 
particular conduct or matter to which its attention is directed. 
When a Federal statute discloses such an intention, it is inconsis¬ 
tent with it for the law of a State to govern the same conduct 
or matter. But in the present case, conduct which the State law 
prescribes, namely, the performance of contracts of service, is a 
matter with which the Commonwealth Parliament has not itself 

2 (1926) 38 CX.R. 441. 
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attempted to deal. Although neglect by a shearer to perform 
such a contract constitutes an offence against Federal la,w, this 
does not arise from any statement by the Federal Legislature 
of what the law shall be upon that subject. The conduct wLich 
the Federal statute penalizes is the breach of industnal awards. 
There is no collision between an inUjntion to deal exclusively 
with disobedience of awards and a law for the punishment of 
breach of contract. The Federal instrument, which prescribes 
performance of the shearers’ contract of service, is the award 
of the Oominonwealth Court of Conciliation and Arbitration. 
But unlawful as it is to depart from the course which such an 
instrument describes and requires, the instrument itself is, never¬ 
theless, not “ a law of the Commonwealth ” within the meaning 
of those words in sec. 109. Sec. 109 cannot, therefore, operate 
directly upon it so as to render a State law invalid because it is 
inconsistent with the intentions which the arbitrator expresses 
in the award. But these considerations do not end the matter. 
They do establish that if the State law is superseded it must be 
upon the ground that the State law thereupon becomes inconsis¬ 
tent with the meaning and effect of the Coramonw’calth Concilia¬ 
tion and Arbitration Act itself. But the provisions of that Act 
itself, which establish awards made under its authority, may have 
a meaning and effect consistently with which State law could not 
further affect a matter for which such an award completely 
provides. If the Act means not only to give the determinations 
of the arbitrator binding force between the disputants but to 
enable him to prescribe completely or exhaustively what upon 
any subject in dispute shall be their industrial relations, then 
sec. 109 would operate to give paramountcy to these provisions 
of the statute, unless they were ultra vires, and they in turn 
would give to the award an exclusive operation which might 
appear equivalent almost to paramountcy. 

Close consideration of the reasons given by Isaacs, Rich and 
Starke JJ. in Clyde Engineering Co. Ltd. v. Cowbuni^ shows 
that the view upon which they acted in that case and applied 
afterwards in H. V. McKay Fty. Ltd. v. Hunt‘d was substantially 
that the Constitution empowered the Parliament to give and that 
Parliament had given the award this exclusive authority. The 
view there taken, w'hen analyzed, appears to consist of the fol¬ 
lowing steps, namely:—(i.) The pow’er of the Parliament to 
make laws with respect to conciliation and arbitration for the 
prevention and settlement of industrial disputes extending 
beyond the limits of any one State enables the Parliament to 
authorize aw^ards which, in establishing the relations of the 
disputants, disregard the provisions and the policy of the State 
law; (ii.) the Comraonw'ealth Conciliation and Arbitration Act 
confers such a power upon the tribunal, which may therefore 
settle the rights and duties of the parties to a dispute in disregard 
of those prescribed by State law’, which thereupon are super¬ 
seded; (iii.) sec. 109 gives paramountcy to the Federal statute 

3 (1926) 37 C.L.R. 466. ^ (1926) 3S C.L.R. 308. 
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SO empowering the tribunal, with the result that State law can¬ 
not validly operate where the tribunal has exercised its authority 
to determine a dispute in disregard of the State regulation. 

The distinction between this doctrine and one which gives to 
sec. 109 a direct application to Federal awards is probably not 
confined to the mode of reasoning by which the conclusion is 
reached. It may well be that the distinction extends to the 
results produced. If a Federal statute forbids a particular ac 
or omission and means to state what shall be the law upon that 
specific matter, any State law which dealt with the same act oi 
omission would became inoperative, and it would piobably be 
of no importance whether each Legislature was directing its 
attention to the same general topic or had dealt with the same 
act or omission in the process of legislating upon two entirely 
different subjects. For instance, sec. 4 of the New South \\ ales 
Masters and Servants Act, assuming it otherwise to apply to 
him, would doubtless be superseded in relation to an 
governed by the Commonwealth Census and Statistics Act 19Uo- 
1920 who wilfully neglected to fulfil the duties of his office, because 
sec. 22 of that Act penalizes such conduct although in the process 
of dealing with a very different subject. On the other hand, the 
Commonwealth Conciliation and Arbitration Act in giving foice 
and effect to awards necessarily confines their exclusive authoi i y 
to the regulation of industrial relations and, moreover, to the 
regulation of industrial relations which are in dispute. It may 
perhaps follow from this rule that, while the arbitrator ca^n luake 
his award the exclusive measure of industrial rights and duties 
between the disputants, the laws of a State which do not regulate 
industry at all are not inconsistent with the exclusive authority 
which the Commonwealth statute gives to the award merely 
because they deal with specific conduct which, as between the 
disputants, is dealt with by the award. For example, if 
award in this case expressly forbade shearers to injure sheep 
when shearing, it would not be a necessary consequence that a 
shearer who unlawfully and maliciously wounded a sheep he was 
shearing could not be prosecuted under the State criminal law 
for unlawfully and maliciously wounding an animal. It is not, 
however, necessary to determine whether this distinction in the 
application of the doctrine is valid. It may be assumed that 
provisions of State law which prohibit acts or omissions irrespec¬ 
tive of the relation of employer and employed, and without 
regard to any other industrial relation or matter, arc not super¬ 
seded under sec. 109 merely because it happens that in their 
industrial aspect the same acts or omissions by parties to a 
dispute are forbidden by Federal award and by this means made 
punishable under the Federal statute. But, in this case, the 
State law, sec. 4 of the Masters and Servants Act 1902, deals 
directly with the relation of employer and employed, and in 
virtue of that industrial relation makes penal the very default 
which the Federal law punishes somew’hat differently in the 
regulation of the same relation. 
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The case, therefore, is not one in which conduct made punish¬ 
able by State law on grounds which do not affect industrial 
relations is forbidden by an award as a regulation of industry, 
and thus brought also within the penalties of the Commonwealth 
Conciliation and Arbitration Act. 

It may be objected that the present case does not fall within 
the doctrine which ascribes such efficacy to an award because 
the Federal tribunal has not made an award in disregard of State 
law but, so far as material, has in effect forbidden the very 
neglect to perform a contract of service which State law punishes, 
and that it does not fall within the description of inconsisteiicy 
illustrated by Hume v. Palmer^ because there the respective 
Legislatures had each directed its attention to the same subject 
and both had themselves prescribed the rule upon it, while 
here the Commonwealth Parliament directed its attention to 
disobedience of awards and the State Legislature dealt only 
with the breach of contracts. But the substance of what the 
Federal award did in this case was to command performance of 
the prescribed contract as an industrial duty proper to be imposed 
and enforced by Federal law according to the sanctions which it 
provides, while the State law required performance of the same 
contract as an industrial duty proper to be imposed and enforced 
by its authority and according to its sanctions. According to 
the doctrine deduced from the judgments of the majority of the 
Court in the cases of Clyde Engineering Co. v. Cowbum^ and 
H V. McKay Pty. Ltd. v. HunH, the Commonwealth Concilia¬ 
tion and Arbitration Act gives full and complete efficacy and 
exclusive authority to this regulation of the Federal tribunal, 
and sec. 109 makes this statute prevail. 

In these conditions, in so far as it affects persons bound by the 
award, sec. 4 of the Masters and Servants Act 1902 is inconsis¬ 
tent with the provisions of the Federal statute and, by virtue 
of sec. 109 of the Constitution, the latter must prevail, and the 
former to the extent of the inconsistency is invalid. Accordingly 
no offence was committed against State law by the applicant, 
and the order nisi for prohibition must be made absolute. 

[Isaacs and Starke JJ. delivered a separate joint opinion 
agreeing in substance with Dixon J. Rich J. in a separate 
opinion expressly agreed with the opinion of Dixon J., but 
observed that the consequent inapplicability of the State Act to 
McLean was “ a very extreme result of the interpretation of the 
Commonwealth Conciliation and Arbitration Act which we have 
adopted in this Court.”] 

Notes. 

(a) This decision definitely establishes the doctrine of “ cover¬ 
ing the field ” proposed by Isaacs J. in Cowhurn's Case {supra). 

(b) On “ inter se ” questions, see further cases 47 and 48. 

s (1926) 38 C.L.R. 441. ^ (1926) 38 C.L.R. 308. 

6 (1926) 37 C.L.R. 466. 
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11 . 

(“ Inconsistency ” further considered; earlier decisions 
reviewed, and limits suggested to the extended conceptions of 
inconsistency.) 

Stock. Motor Ploughs Ltd. v. Forsyth'. 

Evatt J.:—The respondent was the maker of two promissory 
notes wliich he gave to the appellant as collateral security for 
two instalments payable under an agreement. By the pleadings, 
the agreement is admitted to be a hire-purchase agreement with¬ 
in the meaning of the New South Wales Moratorium Act 1930- 
1931. The notes were not paid to the appellant on their due 
date, and he brought an action against the respondent in the 
Supreme Court of New South Wales for their amount. 

The answer of the respondent is (1) that sec. 20 of the New 
South Wales Act requires the leave of a New South Wales 
district Court or Court of Petty Sessions before action can be 
brought and that such leave has not been obtained, and (2) that 
the appellant has not complied with sec. 4 (1) (a) of the Act. 

The case for the appellant is based upon the proposition that 
the Federal Bills of Exchange Act gave it, as payee of the pro¬ 
missory notes, the right to sue for and recover in any Court of 
competent jurisdiction the amount promised to be paid, that the 
New South Wales Moratorium Act does not deny such right, but, 
if it does, it is inconsistent with the Federal Act, and void by 
reason of sec. 109 of the Commonwealth Constitution. 

In the first place, I think it is reasonably clear that the State 
Act applies to the present action although in form it is merely 
an action for the recovery of the payments specified in the notes. 
For although the promissory notes were given collaterally to the 
agreement, the plaintiff is really seeking to recover instalments 
due under a hire-purchase agreement, despite sec. 20 of the Act. 
And there has also been a non-compliance with sec. 4 (1) (a) of 
the Act, which prevents a mortgagee, without leave of the Court, 
from calling up or demanding payment from any mortgagor of 
the whole or any part of the principal sum secured by the mort¬ 
gage. (See secs. 11 (1) and (4).) With the opinions of 
Harvey C.J. in Eq., Jaynes and Davidson JJ. on this part of the 
case, I agree. They are in accordance with the judgment of 
Cussen J. in Levick v. Trevascus^ and of Stout C.J. in Hoare v. 
Farrow^. 

Turning to the constitutional point, it should be noted that the 
New South Wales Act is not directed to the subject of promis¬ 
sory notes as such, but deals with them only as incidents of a 
special personal relationship between maker and payee. 

The mere possession by B of a promissory note made in B’s 
favour by A and duly delivered to B, affords little or no guide 
in ascertaining what was the transaction between A and B. By 

^ (1932) 48 C.L.R. 128 (H.C.) 

^ (1919) V.L.R. 118; 40 A.L.T. 124. 

3 (1917) Ga*. L.R. (N.Z.) 19. 
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making the note- A promises to pay it according to its tenor (Bills 
Exchange Act, sec. 94 (a)). And it is true that promissory 
notes may be valid and binding, even although other securities 
collaterally to which they are made, are void (Monetary 
Advance Co. v, Cater^). But the agreement between A and B 
may give A a perfect defence to any action by B on the note, 
and A may even be able, by equitable process, to restrain B’s 
action at law altogether. B’s possession as payee of A’s note 
is therefore quite consistent with the existence of many personal 
defences to any action by B, although, if B proceeds to negotiate 
the note, such defences may be no longer available to A. 

Now it is conceivable that the Federal Legislature might have 
passed a law upon the subject of promissory notes, so that, when 
an instrument answering the described form came into existence, 
any action upon the note by the payee against the maker should 
not be defeated or restrained because of any personal relation¬ 
ship between those parties. In that event, a question would 
have arisen whether the law w’as a “ properly framed ” law with 
respect to the subject matter of “ bills of exchange and promis¬ 
sory notes.” For sec. 51 of the Constitution gives no general 
power to the Federal Parliament to pass laws with respect to 
contracts, other than those specified in sec. 51 (xx.), and it would 
be contended that the Federal authority had trespassed beyond 
the true domain of negotiable instruments because it set at 
nought the transactions in w-hich they were given. 

A perusual of the existing Commonwealth Act indicates that it 
was not intended to place restrictions upon the contractual free¬ 
dom of the two original parties to a promissory note. Personal 
defences may be availed of by the maker against the payee (sec. 
43 (1) (6)). Yet it does not follow from the availability of 
personal defences to makers against payees, that the State Par¬ 
liament could pass a law depriving every payee of a promissory 
note of the right of suing the maker in the Courts of the State. 
And such a law is best attacked, not because sec. 43 (1) (a) of 
the Federal Act enables the holder of a bill to sue in his name, 
for, as Harvey C.J. in Eq. points out®, the essence of that pro¬ 
vision ” is not in giving the holder a right to sue, but a right to 
use his own name as a plaintiff,” but because inconsistency ” 
within the meaning of sec. 109 of the Constitution may exist 
between State and Federal laws even although it is possible to 
obey both laws. For the Federal Bills of Exchange Act, 
although leaving a limited number of questions in relation to 
negotiable instruments to be measured and ascertained by 
reference to the laws of the States, may well be regarded as 
intending to exclude from any operation whatsoever State laws 
which are, in substance, laws w’ith respect to promissory notes. 
A State law of the character suggested above could hardly be 
regarded as a law establishing a personal defence. But it 

♦ (1888) 20 Q.BX>. 785. 

5 (1932) 32 S.R. (N.S.W.). at p. 262. 
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would be correctly described as a law upon the sole topic of 
promissory notes. 

But in my opinion the situation is different when a State Par¬ 
liament passes, let us suppose, a general law upon the subject 
matter of usury or interest or upon the subject matter of mortgages 
or hire-purchase agreements. The State Act would be addressed 
to transactions of the character described, and may regulate, and, 
by regulating, qualify, limit or even destroy, existing contrac¬ 
tual rights. Usury may be made less profitable, interest rates 
may be reduced, the rights and remedies of parties to mortgage 
or hire-purchase transactions may be altered. Now it is obvious 
that there will often be promissory notes made and delivered in 
relation to, and as an integral part of, the transactions which the 
State Legislature is assumed to be regulating. But, in the first 
place, no such regulation could be described as one merely with 
respect to “promissory notes”; secondly, there is no express 
contradiction to the Federal Bills of Exchange Act discernible in 
laws of such a general character. 

For the sake of clearness, let me repeat two sentences from the 
judgment of Harvey C.J. in Eq.® which express his view of the 
present problem:—(a) “The general scheme of the” Federal 
“Act appears to me to leave questions arising between the 
maker and payee of the note to the general law of contract.” 
(b) “ As between the immediate parties to the note, any equities 
may arise by contract or conduct, and the mutual rights of the 
immediate contracting parties are, in my opinion, left to be 
decided by State law.” 

The first of these two propositions is based upon a construction 
of the Federal Act. The second expresses the learned Chief 
Judge's conclusion as to the present dispute. The difficulties I 
feel about a general adherence to the two propositions is implicit 
in what I have already said. I doubt whether a State enact¬ 
ment, denying payees of a promissory note the right of seeking 
to recover the amount thereof in its Courts, could be upheld 
though the enactment dealt solely with the “ mutual rights of 
the immediate contracting parties ” to the note. 

But the New South Wales Moratorium Act restricts the rights 
of parties to mortgage and hire-purchase transactions, and it is 
only as an incident of the regulated transactions that one party 
has become the payee and the other the maker of a promissory 
note. With such mortgage and hire-purchase transactions, the 
Commonwealth Parliament has no general constitutional power 
to deal and the State Parliament has exclusive authority. In 
my opinion State legislation upon those general topics is not 
invalidated although, as part of its scheme, it restricts the rights 
and remedies of payees of promissory notes against the makers 
thereof. The case is of great importance, and I shall elaborate 
my reasons for reaching this opinion. 

It should not be forgotten that the State legislatures are not, 
by the Constitution, deprived of all authority to deal with the 

« (1932) 32 S.R. (N.S.W.), at pp. 262, 263. 
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subject matter of promissory notes, as they are with respect to 
the subjects mentioned in sec. 52 of the Constitution. Indeed, 
the very question raised in this case, of inconsistency under sec. 
109 between Commonwealth and State legislation, assumes that 
the State law is competent to the State legislature and would, but 
for sec. 109, be fully operative. 

The tendency of the earlier decisions of this Court was to deny 
any “ inconsistency ” between the laws of Federal and State 
legislatures, if it was possible for both laws to operate without 
contradiction so that obedience could be rendered to both sets 
of commands. Of recent years, however, a more extended 
meaning has sometimes been accorded to the word “ inconsis¬ 
tency.” Thus, in Cowbum’s Case^, part of a New South Wales 
Act, by which additional obligations to their employees were cast 
upon employers, was under consideration. Both employers and 
employees were subject to the operation of a Commonwealth 
industrial award which had the force of a Commonwealth statute, 
but it was possible for the employers to obey both Common¬ 
wealth award and State statute. For instance, the Common¬ 
wealth award fixed a maximum working week of 48 hours, but 
the employer bound by it was able to obey it, as well as the 
State statute fixing the hours at a maximum of 44, by working 
his employees the lower number, 44. But this Court held the 
State statute to be “inconsistent” with the Federal law con¬ 
tained in the award, because the statute dealt with and sought 
to control the very matters and relationships which were already 
regulated and fully dealt with by the Commonwealth authority. 
Such a conclusion was capable of statement in two different 
ways:—(1) The Federal award, prescribing a maximum week of 
48 hours without payment of overtime, was also ordaining that 
employers need not pay overtime until 48 hours had been worked. 
In this sense there was actual contradiction between the Federal 
and Stat« commands. (2) The Federal award completely 
“ covered the relevant field,” which was the regulation of the 
industrial relationship of described employees and described 
employers, because it laid down an exhaustive code upon the 
subject and left no room for the operation of the State Act. Each 
statement of the conclusion affirms “ inconsistency ” but the 
second statement indicates that, despite the mere possibility of 
obedience to commands issuing from the two law-making 
authorities of Australia, there may be an inconsistency which 
nullifies the State command. 

Two other classes of case may be referred to. In Hume v. 
Palmer^ this Court held that State navigation regulations for 
preventing collisions at sea, identical in every respect with Com¬ 
monwealth navigation regulations of vessels engaged in inter¬ 
state and foreign trade and commerce, were “ inconsistent ” 
with the latter so far as they related to such trade and commerce. 
Obedience to both sets of niles was of course involved in obeying 

7 (1926) 37 C.L.R. 466. 8 (1926) 38 C.LJI. 441. 
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either. But the Commonwealth rules were regarded as “ cover¬ 
ing the relevant field/’ and as necessarily shutting out the appli¬ 
cation of those promulgated by the State. Again, each set of 
commands was addressed to the very same subject matter an<l 
the very same aspect of it. The case of Union Steamship Co. of 
New Zealand v. The Commonwealth’^ treated from very mucli 
the same angle of approach the question of “ repugnancy ” 
between an Imperial merchant shipping enactment and Com¬ 
monwealth navigation legislation, both enactments dealing with 
the method of the engagement and discharge of seamen. 

The other class of case is represented by Ex parte McLean^^. 
A State Act prescribed a certain method of punishment for 
employees found guilty of specified coialuct towards their 
employers. But a Federal award dealt with exactly the same 
conduct by employees, and imposed a somewhat different sanc¬ 
tion. It was held that the Federal award exhibited an intention 
of imposing its duty and its sanction as the complete set of rules 
to govern this aspect of the industrial relationship between 
specified employers and employees, and that, consequently, the 
State Act did not apply to any employees bound to observe the 
duties laid down by the Federal award. 


It is now established, therefore, that State and Federal laws 
may be inconsistent, although obedience to both laws is possible. 
There may even be inconsistency although each law imposes the 
very same duty of obedience. These conclusions have, in the 
main, been reached, by ascribing “ inconsistency ” to a State law, 
not because the Federal law directly invalidates or conflicts with 
it, but because the Federal law is said to “ cover the field.” This 
is a very ambiguous phrase, because subject matters of legisla¬ 
tion bear little resemblance to geographical areas. It is no rnore 
than a cliche for expressing the fact that, by reason of the subject 
matter dealt with, and the method of dealing with it, and the 
nature and multiplicity of the regulations prescribed, the Federal 
authority has adopted a plan or scheme which will be hindered 
and obstructed if any additional regulations whatever are pre¬ 
scribed upon the subject by any other authority; if, in other 
words, the subject is either touched or trenched upon by State 
authority. 

Now, in the general way, it is true to say that some of the 
subjects mentioned in sec. 51, as to all of which the Common¬ 
wealth Parliament has power, but not exclusive power, to make 
laws, may be so dealt with by the Commonwealth Parliament 
that the concurrent power of the State Parliament to de^ with 
those subjects, will, for all practical purposes, be terminated. 
For any law passed by the State Parliament on the specified 
subject matter may be, or become, “ inconsistent ” with a Federal 
law which “ covers the relevant field.” 


But it is also clear that, owing to the very nature of some of 
the subjects specified in sec. 61, it will seldom, if ever, be possible 


’ (1©2S) 36 C.L.R. 130. (1930) 43 C.L.R. 472. 
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for the Commonwealth Parliament to pass a law, which will not 
only be a valid law wdth respect to the specified subject, but will 
aho be one “ covering the field ” so as to render inconsistent and 
void anv State law which deals with or operates upon the same 
subject' Take, for instance, the subject of aliens, mentioned in 
sec. 51 (xix.). A Commonwealth statute might validly impose 
prescribed duties upon aliens, but it is difficult to see how a 
Commonwealth law could be passed upon the subject of aliens 
which would render inconsistent with it State laws imposing 
separate and additional duties, even upon aliens alone. With 
other subject matters, the position is more difficult of general 
statement. Could a Commonwealth law with respect to taxation 
ever render void as inconsistent with it, a State law imposing 
direct taxation, unless compliance with the Commonwealth 
imposition made it impossible to obey that of the State? 

In other words, does not the subject matter of “ aliens ” indi¬ 
cate a class of persons who may enter into an innumerable 
number of relations with the States and their citizens, and that 
of “ taxation ” indicate a process or system of extraction which, 
as exercised by the Commonwealth authority, implies the pay¬ 
ment of taxes to the Commonwealth itself, and is not directly 
related to what the States may demand as taxes from the same 
citizens, so long as Commonwealth requirements are met? (Cf. 
The Federalist, Essay XXXIII.) 

These two subject matters of legislative power may well be 
contrasted wdth that of conciliation and arbitration for the pre¬ 
vention or settlement of certain industrial disputes. Once 
admit that the Commonwealth Parliament may give the sanction 
of Commonwealth law to an arbitrator’s award settling such 
disputes, and that such award may prescribe a complete indus¬ 
trial code for the government of the disputants, there is little or 
no room left for any action by other persons or authorities having 
the effect of adding to, much less altering, the duties laid down 
in the Commonwealth code. !Much the same position arises in 
relation to the regulation by the Commonwealth of portions of 
inter-State trade and commerce such as navigation rules, the 
contents of contracts of affreightment and the like. Selection 
by the Commonwealth of small portions of a subject upon which 
it may legislate, especially where such subjects, if systematically 
regulated at all, cannot admit of more systems than one, readily 
results in the avoidance of State legislation which, though capable 
of being simultaneously obeyed, deals with the same small portion 
of the given subject. 

But this doctrine of “ inconsistency ” is very difficult of appli¬ 
cation to a subject like “ promissory notes,” so far as it is con¬ 
cerned with the respective rights and duties of the maker and 
payee of the note. In some cases, as has already been indicated, 
the promissoi'^” note may represent a principal transaction, but 
it is very often a minor aspect of the transaction between maker 
and payee. The transactions in the course of which a note may 
be given are infinite in number and variety. No Common- 
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wealth law could deal with them all. A State law which deals 
with such promissory notes only so far as it is regulating the 
duties of persons who have come into other relationships where 
some of those persons have chanced to make, deliver or receive 
notes of hand, can seldom, if ever, be regarded as setting u}) any 
additional or conflicting scheme relating to promissory notes, 
although incidentally the rights and remedies of payee ami 
maker are affected. 

Clearly, the Federal Bills of Exchange Act has not attempted 
to confer any statutory “ right of continuous recourse ” upon the 
maker as against the payee of a note, irrespective of the relation¬ 
ship beween those parties and of all ])rovisions of State law 
governing that relationship or adding to or subtracting from its 
existing rights and duties. There is certainly no inconsistency 
or contradiction in the narrower sense of “ direct collision ” 
referred to by Higgins J. in Union Steamship Co. of New Zealand 
V. The Commonwealtli^^. And there is no ground, in my 
opinion, for applying the extended doctrine of “ inconsistency ” 
to the restriction which the New South Wales Moratorium Act 
places upon the remedies of certain payees against makers. 
That Act is in no sense an embodiment of any plan or system 
or code relating to promissory notes. It deals with a limited 
number of transactions and with persons who have entered into 
certain relationships. With those relationships, as relationships, 
the Commonwealth Parliament cannot, and the State Parliament 
alone can, deal. Exercising this exclusive aiitliority, the State 
Parliament has touched only incidentally upon the subject of 
promissory' notes, a subject with which it is not debarred from 
dealing. If, merely because negotiable instruments have been 
brought into existence by members of the class consisting of 
mortgagors, the State is debarred from according relief to the 
members of that class, this can only be because the Federal 
Act has brought about that result. If it had done so, it would 
have been undesignedly, but the question would then arise 
whether the power of the Commonwealth Parliament to deal with 
promissory notes has not, also undesignedly, been exceeded. But 
as it is, no such question of Commonwealth power arises. There 
is no inconsistency between the Moratorium Act’s restriction of 
the remedies of the mortgagee, when he is pursuing them by 
means of a promissory note made in his favour by the mortgagor, 
and anything contained or implied in the Federal Bills of 
Exchange Act. 

In the present case the plaintiff’s rights have been suspended, 
not because he is the payee and not in his capacity as payee of 
the defendant’s note, but because he and the defendant are parties 
to a hire-purchase transaction. The plaintiff’s rights as payee 
are affected, not because the State Parliament is concerning 
itself with the subject of promissory notes, but only because the 
note was made and given as part of a larger and more important 
transaction. That transaction with all its minor incidents, the 

” (1925) 36 C.L.R., at p. 156. 
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Parliament of the State of New South Wales has seen fit to 
regulate in the interests of its citizens, and its method of regu¬ 
lating the transaction is not contradictory to anything expressed 
or implied in the Federal Bills of Exchange Act. 

In my opinion this appeal fails, and it should be dismissed. 
[Gavan Duffy C.J., Starke and McT^rrmn JJ. delivered 
separate opinions agreeing in substance with Evatt J. Dixon 
J , in a separate dissenting opinion, held that the Bills of 
Exchange Act did not permit State law to extinguish or suspend 
a right to payment on an instrument governed by the Federal 
Act, when the instrument as originally issued was valid and 
unaffected by personal defences then subsisting between the 
parties under State law.] 

Notes. 

(a) In Colvin v. Bradley Bros. Pty. the respondent 

was charged with employing females on certain work, contrary 
to an order made under a State Factories and Shops Act, but in 
accordance with a provision in an applicable Commonwealth 
industrial award which specifically permitted such employment. 
The High Court unanimously held that the State order directly 
conflicted with the Commonwealth award, and so was “ incon¬ 
sistent ” to the extent that the Commonwealth award applied. 
Latham C.J., however, also said: “The application of sec. 109 
does not depend upon any assignment of legislation to specific 
categories which are to be assumed on an a priori basis to be 
mutually exclusive. Section 109 applies wherever there is incon¬ 
sistency between a State law and a Commonwealth law, or 
between orders or awards made under such laws. If the Com¬ 
monwealth law is valid it prevails over any State law which is 
inconsistent with it, even though that State law may have been 
made as part of a legislative scheme which the Commonwealth 
could not have enacted in all its parts ”, and later, “ Classifica¬ 
tion of statutes according to their true nature is, in my opinion, 
a matter that is irrelevant to any application of sec. 109.” If 
these dicta are read in the context of the actual decision—a case 
of direct conflict—they cause no difficulty. It is suggested, how¬ 
ever, that in the case of the “ covering the field ” test, a consider¬ 
ation of the “ pith and substance ” of the legislation may be 
relevant, as explained in the above opinion of Evatt J., and as 
suggested by Dixon J. in case 10. 

(b) See also on inconsistency, cases 7 and 47. 

12 (1943) 68 C.L.R. 151. 
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12 . 

{Prejerencef discrimination, uniformity.) 

Elliott v. Commonwealth and Another^ 

Latham C.J.:—[He referred to some matters immaterial to 
the principal issue in the case, quoted Con. sec. 99, and con¬ 
tinued:—] 

The Transport Workers (Seamen) Regulations, S.R. No. 125 
of 1935 provide in reg. 5 that “ the Minister may. by notice in 
the Gazette, specify ports in the Commonwealth (in these ro^i- 
lations referred to as prescribed ports) in respect of which 
licensing ofl&cers shall be appointed for the purposes of these 
regulations.” The regulations provide for the issue of licences 
to seamen (as defined in the Act) and require that unlicensed 
persons shall not engage or be engaged as seamen at prescribed 
ports. The regulations apply indifferently and equally in the 
case of all seamen and similarly in the case of all employers of 
seamen at those ports. Licences can be cancelled by the licens¬ 
ing oflficer in certain specified events, and there is an appeal to 
a Court from the decision of the licensing officer. The Minister, 
by notices published in the Gazette, has specified the following 
ports under these regulations—Sydney, Melbourne, Brisbane, 
Newcastle and Port Adelaide—and they have accordingly 
become prescribed ports. 

No other ports have been prescribed, and in particular no 
ports have been prescribed in Western Australia and Tasmania. 
It is contended that the effect of the notices in the Gazette is 
to give, by reason of the Act and the regulations mentioned, a 
preference to States or parts of States over other States or parts 
thereof contrary to sec. 99 of the Constitution. 

The argument submitted to this Court on behalf of the plaintiff 
was that seamen at the prescribed ports were placed at a dis¬ 
advantage as compared with seamen at other ports because they 
were required to obtain licences under the conditions of the 
regulations, that therefore a preference was given to other ports 
by the regulations, and that accordingly there was a preference 
to parts of States over parts of other States. 

Two questions arise upon this proceeding. First: Is any and 
what preference in the sense of sec. 99 given by the Act or the 
regulations? Secondly: Is that preference a preference to one 
State or any part thereof over any other State or any part 
thereof? 

The first question cannot be answered in the affirmative with¬ 
out ascertaining and stating, at least with reasonable precision, 
the particulars of the preference alleged. This proposition 
remains true whatever general definition of preference may be 
adopted. It is only when it has been determined that a definable 
preference is g^ven by challenged legislation that the question 

' (1935) 64 C.L.R. 657 (H.C.). 
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can arise whether that preference is given to one State or any 
part thereof over another State or any part thereof. 

I agree that it is immaterial to consider what has been referred 
to as the motive of Parliament in enacting the statute or the 
motive of the Governor-General in making the regulations or the 
motive of the Minister in specifying ports under the regulations. 
Motive in relation to legislation tends to become a matter of 
imputation rather than of evidence. In this case there is no 
evidence as to motive. If there were such evidence, it would 
be irrelevant. It is equally immaterial to consider political 
aspects of the legislation, upon which opinion will vary, not only 
accordint^ to the political opinions of individuals, but also quite 
probably with the circumstances which exist at any given time 
and the consequences of the application of the legislation at 
that time. But, though considerations of policy as to the 
wisdom, expediency or propriety of a statute are irrelevant, there 
is no doubt that the section casts on the Court the duty to 
determine whether or not what is described as preference is given 
by legislation. Guidance as to the matters to be considered in 
answ’ering this difficult question may be obtained from the terms 
of the Constitution itself. 

Several sections of the Constitution deal with the subject of 
discrimination in Federal legislation or the giving of preference 
by Federal legislation. For purposes of convenient reference 
I set out in collocation the terms of four relevant provisions of 
the Constitution:— 

[He read Con. ss. 51 (n.), (iii), 88 and 99, and continued:—] 

Sec. 51 (ii.) prohibits in relation to laws with respect to taxa¬ 
tion discrimination between States or parts of States. In this 
case differentiation in legislation between States or parts of 
States is forbidden. The words used arc “ discriminate between " 
and not discriminate against." In order to apply this provi¬ 
sion of the Constitution it is not necessary to arrive at any 
conclusion as to whether the difference in legislation as between 
States or parts of States confers an adv'antage upon any State 
or any part of a State over another State or over any other part 
of a State. No question of preference arises. Mere discrimina¬ 
tion between States or parts of States, w’hether resulting in 
preference or not, is that which is fatal to the statute which 
infringes sec. 51 (ii.). 

It may be noted that the discrimination which is forbidden by 
sec. 51 (n.) includes discrimination between parts of the saine 
State. In sec. 99 the geographical element in the prohibition is 
expressed by the prohibition of giving preference " to one State 
or any part thereof over another State or any part thereof." 
There is nothing in sec. 99 which in terms prevents the giving of 
preference to one part of a State over another part of the same 
State, though it may be that in practice it would be diflBcult if 
not impossible to devise such a preference which would not also 
involve a preference to part of a State over another State or 
over a part of another State. 
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This difference in languap;e (the reason for whicli is not 
obvious) is not important for the purposes of the present ea>e. 

In the case of bounties upon tlie production or 
the requirement of sec. 51 (m.) is that they shall be 
throughout the Commonwealth.'’ T-his section won d 
infringed by absence of uniformity, whether or not any pre e - 
ence was given to a State or a part, ot a State over ^ . 

or part thereof. A law providing for a bounty upon the txiHi 
of goods would be a “ law of trade or commerce and accouh 

ingly would be subject to the 

A law providing for a bounty upon the production of g j 

not be a law of “ trade or commerce accortling to the accep e 

interpretation of those words. a f 

In the case of customs duties sec. 88 requires that 
duties of customs ” shall be imposed within two years after the 
establishment of the Commonwealth, This section does no 
provide that customs duties shall continue to be uniform, and 
indeed there is no provision in the Constitution in these precise 
terms. It is sec. 51 (u.) which, because customs duties are 

a form of taxation, prohibits any discrimination in custom 
duties between States or parts of States, and sec. 99 a‘so applies 
to laws imposing customs duties, because they are laws ol traue, 

commerce or revenue. 

The requirement that uniform duties should be imposed 
excluded differences in any places in Australia in rates ot duties 
upon the same classes of goods. Such differences were forbidden 
without reference to any relation to States or parts of States, in 
the case of sec. 88 (as well as in the case of sec. 51 (n ) and sec. 
61 (ni.)) it is unnecessary to consider any question of pi^ference 
—differentiation as opposed to uniformity is what is obnoxious 

to sec. 88. 

The sections mentioned operate independently, but they c>ver- 
lap to some extent. Laws of taxation, including laws with 
respect to customs duties, fall under sec. 51 (ii.) and as laws 
of revenue they fall under sec. 99. Laws with respect to boun¬ 
ties on the export of goods fall under sec. 51 (m.) and also, as 
laws of trade or commerce, under sec. 99. A preference in 
relation to any of these subjects which infringed sec, 99 would 
also be a prohibited discrimination or a prohibited lack of 
uniformity under one of the other sections. Preference neces¬ 
sarily involves discrimination or lack of uniformity, but dis¬ 
crimination or lack of uniformity does not necessarily involve 
preference. 

There may, however be laws of trade or commerce which do 
not fall within secs. 51 (ii.), 51 (in.), or 88. The Transport 
Workers Act is an example of such a law. In the case of such 
laws there is no prohibition of discrimination as such between 
States or parts of States (as in the case of taxation) and there 
is no constitutional requirement of uniformity (as in the case 
of bounties under sec. 51 (m.) and original customs duties under 
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sec. 88). Something more than discrimination or lack of 
uniformity must be shown before sec. 99 can operate. 

What sec. 99 prohibits is giving preference “ to one State or 
any part thereof over another State or any part thereof.” In 
order to apply this section it is necessary to determine that 
there is preference: it is necessary also to ascertain what the 
preference is, and to identify the State or part of a State to which 
the preference is given and the other State or part of another 
State over which the preference is given. The Constitution appears 
to be based upon the view that differentiation in some laws or regu¬ 
lations of trade and commerce (namely, those which do not relate 
to taxation, including customs duties, or bounties) may be 
proper and desirable or at least permissible, even as between 
different States, but that such differentiation must not amount 
to the giving of preference to one State or any part thereof over 
another State or any part thereof. 

In the case now before the Court there is no doubt that the 
law which applies in, for example, Sydney, does not apply in 
Fremantle. The result of the legislation is to make a difference 
in the law applicable in these two places. It does not, in my 
opinion, follow from this fact that the law gives preference to 
one place over the other place. In the case of a law or regula¬ 
tion of trade and commerce the difference between the two places 
under consideration (whether they be States or parts of States) 
must be such as to amount to a trading or commercial preference 
which is definitely given to one State or part thereof over another 
State or part thereof. This is the view expressed in the case 
of Crowe v. The Commonwealth^, In that case Rich J. said 
that sec. 99 referred ” to tangible advantage of a commercial 
character”^. Starke J. said: “The preferences prohibited by 
sec. 99 are advantages or impediments in connection with com¬ 
mercial dealings'"*. Similarly Dixon J. said: “The preference 
referred to by sec. 99 is evidently some tangible advantage 
obtainable in the course of trading or commercial operations, or, 
at least, some material or sensible benefit of a commercial or 
trading character ”5 Evatt and McTieman JJ. pointed out 
that the provision which was then challenged “ neither puts any 
State in possession of trading advantages over another State nor 
gives it the power to obtain any such advantages and for that 
reason it was not obnoxious to sec. 99 of the Constitution. 

These various phrases indicate the nature of the preference 
which is forbidden and I proceed to inquire whether any such 
preference is to be found in the Transport Workers Act or in the 
regulations in question. The Act itself was not attacked in 
argument. The argument on behalf of the plaintiff depended 
entirely upon the view which was taken of the effect of specifying 
ports under the regulations. When I consider the regulations I 
at once find a divergence of outlook in the definition of the 

2 (1935) 54 C.L.R. 69. 5 (1935) 54 CX.R., at p. 92 

3 (1935) 54 C.L.R., at p. 83. 6 (1935) 54 C.LJt., at pp. 96. 97. 

4 (1935) 54 C.L.R., at p. 86. 
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“ advantage” said to be given or conferred by the regulations 
in or as the result of, the specification of particular iiorts. an<l 
also a difficulty in determining which State or part of a State is 
to be regarded by a Court as receiving the advantage. One 
view is expressed in the argument which was prcs>ed upon 
the Court, namely, (to use the example given), that Fremantle 
was preferred to Sydney because the seamen m Fremantle wore 
free from regulations to which they were subject in Sycincy, 1 nis 
proposition adopted the point of view of certain seamen. A 
second view would be that of other seamen, who arc equall> 
entitled to consider that the regulations give them an advantage 
in Sydney over seamen in Fremantle, where the licensing 6y>tem 
is not in operation. According to this view Sydney is preferiecl 
over Fremantle. A third view which is jiut forward is that it 
is Sydney and not Fremantle that obtains preference but for 
the different reason that employers of seamen in Sydney are 
regarded as receiving an advantage over employers of seamen 
in Fremantle. At the same time the argument is accepted that, 
from the point of view of certain seamen, Fremantle is swen a 
preference over Sydney. I can understand that one le^slative 
provision may give preference to State A or a paxt of State A 
over State B or part of State B within the meaning of sec. 99, 
and that another provision in the same statute or in the 
statutory rule may give preference within the meaning of the 
same section to State B or part of B over State A or part of 
^ate A. But I have difficulty in understanding how one and 
the same legislative provision can, within the meaning of sec. 
99, at once give preference to State A over State B and also 
preference to State B over State A. A similar observation 
applies to parts of States. Such a view is, I think, inconsistent 
with the terms of the section unless the words “ give preference 
to A over B ” are construed as meaning “ make a distinction or 
differentiation between A and B.” I have given reasons for 
my opinion that this is not the meaning of the section. 

Thus there is difficulty in ascertaining satisfactorily what the 
alleged preference is and what State or part of a State receives 
it. It is, I think, entirely a question of opinion, which cannot 
be settled upon legal grounds, whether all or some only of the 
seamen of Sydney or the seamen of Fremantle or the employers 
of seamen in Sydney or the employers of seamen in Fremantle 
receive an advantage by reason of the legislation in question. 

Where there is such vagueness as to the nature of the prefer¬ 
ence and the recipients of the preference I find myself unable to 
hold that there is here any tangible commercial advantage within 
the meaning of any of the expressions which I have quoted from 
Crowe V. The Commonwealth^. 

It may be said that the legislation is intended to confer and 
may be presumed to confer some trading or commercial advan¬ 
tages, that certain ports enjoy them, while others do not, and 
that these circumstances are sufficient to show that some prefer- 


f (1936) 64 C.L.R. 69. 
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ence is given without inquiring into any particular trading or 
commercial advantage. This view appears to me to rest upon 
a presumption that all legislation confers advantages upon those 
to whom it applies in a sense relevant to the application of the 
word preference in sec. 99. Doubtless this presumption may be 
taken to represent in a general way the attitude of the Parlia¬ 
ment which passed the law in question, but I am unable to 
accept it as a legal proposition relevant to the interpretation 
of see. 99. I think that such an interpretation ignores 
the express and distinctive reference to preference in 
sec. 99. with the result that the section is really construed as 
prohibiting any differentiation or discrimination in legislation to 
which sec. 99 applies. This view of the section, in my opinion, 
would make the preferences to which it refers notably intangible 
and indefinite, and it is not, I think, really consistent with the 
decision in Crowe v. The Commonwealth^. 

IMy opinion is supported to some extent by consideration of the 
word “ give.” The preference to which sec. 99 refers is some¬ 
thing “ given ” to a State or part of a State. The use of such a 
word appears to me to be inapt to describe mere differences in 
legislative provisions without definitely ascertainable tangible 
benefits conferred upon some areas and withheld from other 
areas. With all respect to those who differ from me, I cannot 
see that the imposition of a licensing system in employment in one 
State or a part of a State can fairly be described as something 
“ given ” to that State or part of a State. The position is 
obviously different where licences are necessary in all States for 
certain inter-State or foreign trading operations, but where such 
licences cannot be obtained at all in the case of goods situated 
in certain States. Such legislation actually confers a right to 
trade (in licensed trading) in some States, and prohibits any 
trading in the goods concerned in other States. This was the 
position in James v. The Commonwealth’^. 

But I would add that the significance of the word “ give ” 
should be not be over-emphasized. Close attention must be 
paid to the nature of the subject matter with which the section 
deals. Thus a legislative prohibition of trade in certain goods 
between some States only might be so drafted as not to refer to 
any other States. But such a statute w'ould nevertheless in 
substance give a tangible trading advantage to the other States, 
and could be held to be invalid by reason of sec. 99. 

For the reasons stated I am of opinion that it has not been 
shown that the Transport Workers Act or the regulations give 
any preference wdthin the meaning of sec. 99 of the Constitution. 

The second question which arises is whether, if a preference is 
given by the regulations in question, it is a preference given to 
one State or part thereof over another State or part thereof. In 
discussing this question, I shall assume, contrary to the opinion 
which I have expressed, that the legislation does give a prefer¬ 
ence. 

8 (1935) 54 C.L.R. 69. « (1928) 41 C.L.R. 442. 
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The argument of the plaintiff is that sec. 99 prohibits, in any 
law or regulation of trade, commerce, or revenue, }>refercnce 
based upon locality. The contention was that any iirelcronce 
given by legislation which wa^ based upon locality necessarily 
involved a preference as between localities, and that therelorc, 
as every locality in Australia is either a State or part of a Mate, 
it involved preference as between States or parts of State?. 

If it had been intended to provide by sec. 99 that there should 
be no preference in laws of trade, commerce or revenue based 
upon locality it would have been very easy to say so. ihis 

hL been done very definitely in the case ot -^1 

(m.)). The words there used arc ‘'uniform throughout the 
Commonwealth.” There is no reference to " Mates or pait^ of 
States.” The difference between this provision ami tho?e con¬ 
tained in sec. 61 (u.) and sec. 99 is a striking and conspicuous 
distinction, and it is emphasized by the close association of 
51 (n.) and sec. 51 (ni.). Prima facie, ^’ovds 
a similar subject matter and which are so diffeicnt shou i u 

a different interpretation. • i 

Sec. 51 (III.) is similar to a provision contained in the C insti¬ 
tution of the United Slates: “All duties, impoas and excises 
shall be uniform throughout the United States, ioi oj*. X 

required by this clause is what the Supreme Court of f J- 
States has called “geographical uniformity {KnowUon v. 
Moore’O). So also sec. 61 (m.) of the Commonwea th C^on- 
stitution requires geographical uniformity in relation to bounties. 
There must not be, in the case of bounties, any variation 
upon locality within the Commonwealth. In consideiing t is 
provision it is not necessary to inquire whether there is absence 
of uniformity as “ between States or parts of States. Ant/ 
absence of “geographical uniformity” (which includes e 
presence of any discrimination or preference based upon Ic^abty) 
would constitute a breach of sec. 51 (ni.). The marked dincience 
in language between the words of this section and those used in 
sec. 99 cannot, in my opinion, be ignored. .In the case of sec. 
51 (m.) it is sufficient, in order to invalidate legislation, to find 
any differentiation based upon locality in the widest sense. In 
the case of sec. 99 it is necessary to show that a preference is 
given to one State or part of a State over another State or part 
of a State. 

Similarly in the case of customs duties it is provided in precise 
terms that uniform duties of customs shall be imposed. Sec. 
99 does not, however, make such a provison. Sec. 99 says 
the Commonwealth shall not by any law or regulation of trade, 
commerce or revenue give preference to any one State or any 
part thereof over another State or any part thereof. 1 agree 
with the explanation of the latter part of this provision given 
by Knox C.J. in Cameron v. Deputy Federal Commissioner of 

10 (1900) 178 U.S. 41; 44 Law. Ed. 969. 
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Taxation'^K Knox C.J. referred to Bargei'’s Case^^ in relation 
to sec. 51 (n.) (which with reference to taxation prohibits 
discrimination between States or parts of States) and approved 
the following statement of Isaacs J. concerning discrimination 
between localities in a general sense: "Discrimination between 
localities in the widest sense means that, because one man or 
his property is in one locality, then regardless of any other 
circumstance, he or it is to be treated differently from the man 
or similar property in another locality 

The Constitution in sec. 51 (ii.) does not, however, prohibit 
“ discrimination between localities in the widest sense.” It 
prohibits discrimination between localities only in a particular 
and limited sense—" between States or parts of States.” Thus 
Knox C.J., having defined discrimination between localities in 
the widest sense, proceeded to apply the definition to the par¬ 
ticular kind of discrimination which was forbidden by the section 
under consideration. He continued: "I respectfully agree 
with this definition, and add that when the localities selected to 
furnish the discrimen are States or parts of States the discrimina¬ 
tion is expressly forbidden by sec. 51 (ii.) of the Constitu¬ 
tion The point of this observation is to be found, in my 

opinion, in the rejection of the contention that any form of dis¬ 
crimination between Australian localities (which, except in the 
Territories, are in fact all States or parts of States) is prohibited 
by the Constitution in sec. 51 (ii.). The Chief Justice was 
expressing his adherence to the view’ of Isaacs J. that the pro¬ 
hibition to the Federal Parliament w’as against differentiating 
between States and parts of States “ because they were particular 
States or parts of States After referring to sec. 99, Isaacs 

J. continues: "The treatment that is forbidden, discrimination 
or preference, is in relation to the localities considered as parts 
of States, and not as mere Australian localities, or parts of the 
Commonw’ealth considered as a single country ” {Barger’s 

Code'S). 

In Barger’s Case, Griffith C.J. and Barton and O’Connor JJ. 
had taken a different view, saying that " the words * States or 
parts of States * must be read as synonymous with ‘ parts of the 
Commonwealth ’ or ‘ different localities within the Common¬ 
wealth ’ 

In Cameron’s Cose’^, however, Knox C.J. made the statement 
which I have quoted. Isaacs J.'’, Higgins J.^® and Rich J.^^ also 
accepted the principle stated by Isaacs J. in Barger’s Case^^. 
Starke J.’’ did not deal expressly with the precise point w'hich 
arises in this present case. 

In James v. The Commonwealth^'^ Knox C.J. and Powers J., 
dealing with sec. 99 of the Constitution, expressly adopted what 

11 (1923) 32 C.L.R.. at p. 72. 17 (1923) 32 C.L.R., at p 76. 

12 (190S) 6 C.L.R. 41. 18 (1923) 32 C.L.R., at pp. 78. 79. 

13 (1908) 6 C.L.R., at p. 110. 19 (1923) 32 C.L.R., at p. 79. 

1^ (1923) 32 C.L.R., at p. 72. 20 (1908) 6 C.L.R., at p. 110. 

15 (1908) 6 C.L.R., at p. 107. 2 l (1928) 41 C.L.R., at pp. 455 , 456. 

16 (1908) 6 C.L.R., at p. 78. 
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Isaacs J. said in Barger’s Case“, and Higgins J “ maintained tl.c 
propositions which he had stated in that case . v i i ii + 

These authorities make it, in my opinion, proper 
the disenmen which sec. 99 forbids the Commonwealth to se ect 
is not merely locality as such, but ‘""‘'''‘‘ies which for the purpose 

of applying the disenmen are taken as States 
In the regulations in question the application ^h® 
depends upon the selection of ports as ports and n^ of States 
or parts of States as such. In my opinion, sec. 99 does not 

prohibit such differentiation. 

Sec. 99 expressly distinguishes beUyeen 

and preferences to parts of States It , , ^o„~,erce 

to Sydney and Newcastle in relation to i a< > State 

may have a large effect in giving ? .**’that 1 

of New South Wales as a whole, but I think tliat a 

law giving such preference must to 

strued, according to its terms, as ^ ac a matter 

Sydney and Newcastle and not to the whole S a . . . 

of construction this seems to me to be proper, an - ^ know- 

able to look at the actual facts, it is a ® ^ Qnnth Wales 

ledge that some trade to and from southern ^ew South Wales 

passes through Melbourne, and that trade aeree 

of New South Wales passes through Brisbane. 

that, for the purposes of sec. 99, which so defin tely distm^ 

guishes between States and parts of States, a . . , 

regarded as identified with its capital city or its p P P 

or ports. u - I T 

On this part of the case, though the t^P^riro- 

base my decision is in my opinion soundly based up |Uou„ht 
visions of the Constitution, I am aware that it . inrg.|iv 
that the result is to make the protection of 
illusory. The operation of the section can be 
avoiding the adoption of reference to States or par s 
as such as a disenmen. It is however, some relief t 
find that the opposite view is open, from all p^ractical po 
view, to substantially the same objection. The opposi 
concedes that sec. 99 is not infringed if the preferen 
ment is based not upon locality alone but also ,P . 

cumstances. Thus, upon that view, the operation of the sec 
can be excluded by including among the conditions even 
avowedly preferential treatment a condition referring to som 
circumstance other than locality, possibly to any such circum 
stance, but certainly to any other circumstance which la i se 
relevant to or an aspect of inter-State or foreign ra e 

It may be mentioned that a view contrary to that which 1 
have accepted would raise difiBculties with respect to the N a^nga 
tion Act and the Customs Act which have not hitherto been 

22 (l»28) 41 C.LR., at p. 460. 

23 (1908) 6 eX.R., at pp. 
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suspected to exist. The power to legislate with respect to navi¬ 
gation and shipping is part of the Federal power to legislate with 
respect to trade and commerce {Owners of S.S. Kaltbia v. 
Wilson^"^). Thus sec. 99 of the Constitution applies to the 
Navigation Act 1912-1934. I take one example only from that 
Act. Sec. 330 of the Act provides that “the Governor-General 
may proclaim the ports at which the employment of a pilot shall 
be compulsory ” and that “ at any such port the pilotage shall 
be performed by a pilot in the Public Service of the Common¬ 
wealth.” Here the distinction drawn is a distinction between 
ports as ports, that is, in substance, the distinction is the same 
as that which is found in the Transport Workers Act and the 
regulations in question. 

Similarly, the Customs Act, as a law or regulation of trade, 
commerce or revenue, is subject to tlie provisions of sec. 99 of 
the Constitution, and, as a law with respect to taxation, is subject 
also to the provisions of sec. 51 (ii.). The administration of 
any Customs Act depends upon the establishment of ports of entry. 
Sec. 15 of the Act authorizes the Governor-General by proclama¬ 
tion to establish “ ports ” and fix their limits. Sec. 58 provides 
that the master of a ship shall not suffer his ship to enter any 
place other than a “ port ” unless from stress of weather or other 
reasonable cause. These provisions again present the feature 
of differentiation between ports—some ports being proclaimed as 
“ ports ” under the Act and others being not so proclaimed. The 
position is similar under the regulations under the Transport 
Workers Act which are now in question. 

For the reasons which I have stated, I am of opinion that sec. 
99 of the Constitution does not prevent the Commonwealth Par¬ 
liament when legislating with lespect to maritime trade and 
commerce (including navigation and shipping) from making 
provision for adjusting its legislation by the means set forth in 
the regulations to the varying circumstances of particular ports. 

[He then referred to the form of the action.] 

[Rich, Starke and McTicrnan JJ. in separate opinions agreed 
that tile action failed. They discussed only the interpretation 
of sec. 99, and said that if the regulations constituted a prefer¬ 
ence, as to which they expressed no opinion, those regulations 
did not prefer one State or part of a State over another State or 
part thereof. Rich J. said inter alia: “No account of State 
boundaries is taken.” Starke J. said inter alia: “ Special legis¬ 
lation may be required for some localities and special rules for 
various occupations. Such discriminations are often desirable, 
but they are by no means preferences prohibited by sec. 99.” 
McTiernan J. said inter alia: “It is the trade and commerce 
of the Commonwealth qua the Commonwealth which is regulated. 
On the assumption that the regulations are beneficial to trade, 
the whole of the trade carried on by the licensed seamen is 
equally and uniformly affected, irrespective of the connection of 
the trade with any State or part thereof, or of the relation of 

24 (1910) 11 C.L.R. 6S9. 
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the ships, the seamen or their employers to any State or part 
thereof.”] 

{Dixon and Evatt JJ. delivered separate dissenting opinion^. 
Each held that the regulations gave a “ tangible advantage ” to 
the ports in which they applied. Dixon J. held that since tliey 
were the chief ports in four States, the result was to give those 
States a preference over the other States. Evatt J. followed 
the opinion of the majority in Barger’s Case (ante case 2) as to 
preference, and held that the regulations gave preference to 
“ parts ” of States over other States, and over parts of other 
States.] 

Notes. 

(a) In Cameron v. Deputy Federal Commissioner of Taxa~ 
tion^^, the Court held that regulations under the Commonwealth 
Income Tax Acts providing for valuation of stock on differing 
standards in different States were void as constituting discrimina¬ 
tion under Con. s. 51 (ii.). In James v. Commonwealth^^ (a 
different case from that reported post), regulations under the 
Commonwealth Dried Fruits Act were held void under Con. s. 
99, since they provided for the licensing of movement of dried 
fruits in four States only and so would have prevented the move¬ 
ment of dried fruits held in the other two States. 

(b) Notwithstanding dicta in Evatt J.’s opinion, it would seem 
that the effect of this case and of Cameron’s Case, cited above, 
is to overrule the opinion of the majority in Barger’s Case and to 
adopt the opinion of the minority in that case on the effect of 
“ locality ” preference. 

25 32 C.L.R. 68. 26 41 C.L.R. 442. 

13. 

{Discrimination in relation to grants. ** Legislative schemes.”) 

W. R. Moran Pty. Ltd. v. Deputy Federal Commissioner of 

Taxation (N.S.W.) and Others^ 

Viscount Maugham delivered the judgment of himself, Lord 
Atkin, Lord Russell of Killowen, Lord Wright and Lord 
Porter:— 

This is an appeal by special leave from a judgment of the Full 
High Court of Australia dated 7th June 1939, consisting of the 
Chief Justice Latham, Mr. Justice Rich, Mr. Justice Starke, Mr. 
Justice Evatt and Mr. Justice McTiernan^. By the judgment 
it was ordered that the respondent (plaintiff in the action) do 
recover against the appellant the sum of £85 12s. for flour tax 
and additional tax alleged to be due to the Commissioner of 
Taxation under the provisions of two Commonwealth Acts 
entitled the Flour Tax (Wheat Industry Assistance) Assessment 
Act 1938, No. 48, and the Flour Tax (Stocks) Act 1938, No. 50. 
The grounds of defence were that the appellant was not indebted 

1 (1940) 63 C.L.R. 338 (P.C.) 2 ( 1939 ) 61 C.L.R. 735. 
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as alleged for the reason that the two Acts were invalid and 
ineffective as being ultra vires the Commonwealth Parliament. 
This defence raises questions of great constitutional importance. 

It is not in dispute that the two Acts mentioned, together with 
several other Acts to be referred to later, were passed to give 
effect to a scheme which had been agreed between the Prime 
Minister of the Commonwealth and the Premiers of the six States 
after a conference at Canberra, The scheme is in fact men¬ 
tioned in a preamble to one of the Acts in question. Its object 
and purpose was to ensure to wheat growers in all the States a 
payable price (as it was called) for wheat, and to raise the 
necessarv sum by imposing a tax upon flour sold in Australia for 
home consumption. The Premiers on behalf of the States under¬ 
took to co-operate in the scheme by passing Acts in the States 
fixing prices for flour sold for home consumption and providing 
for the distribution of the proceeds of the tax among wheat 
growers in proportion to the quantities of wheat respectively 
produced by them. The millers, it was assumed, would pass 
on the tax to the consumers, so tliat the ultimate result of the 
scheme would be that broad and other products of flour would 
be a little dearer than before, while the growers of wheat would 
be enabled to continue in business with the assistance of pay¬ 
ments by the Commonwealth securing to them a payable price 
for their wheat. But here there arose a difficulty. Tasmania 
was in a specal position, inasmuch as she alone of the States of 
the Commonwealth imports wheat from other States, and does 
so because the quantity of wheat grown in Tasmania is rela¬ 
tively insignificant. The result of this circumstance is that the 
people of Tasmania, if treated like the other States, would in 
the end have to bear the excise duty on flour by paying an 
increased price for bread and other wheat products whilst that 
State or its inhabitants would receive very little advantage from 
the distribution of the proceeds of the taxes which were being 
imposed on flour. This difficulty was by agreement to be met in 
this way. The scheme was to provide that the tax on flour was 
to be levied on flour consumed in Tasmania at the same rate 
as on flour consumed in the other States; but provision was to 
be made for the relief of Tasmania as a State to an amount not 
greater than the tax on flour collected in Tasmania. It was 
intended (following a course which had been previously adopted 
in Tasmania) that persons who paid the flour tax there would 
obtain relief out of the sums to be paid by the Commonwealth 
to Tasmania in the manner hereafter described. 

Their “Lordships agree with the High Court in the view that 
in the circumstances of the case there can be no objection to 
examining the scheme, including the record of what was done at 
the conference at Canberra; and they also agree that an 
examination of that record does not add anything to what is 
apparent upon the face of the Federal and State statutes. There 
has been no attempt to disguise, still less to conceal, what has 
been done in this matter and the reasons for doing it. The 
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scheme admittedly could not have been carried out by the Com¬ 
monwealth Parliament alone, and the main question is whctlier 
in the course of taking the predominant part in carrying out 
the scheme that Parliament has infringed the Constitution. 
Their Lordships however think it right to add that, at any rate 
in such a case as the present, where there is admittedly a scheme 
of proposed legislation, it seems to be necessary when the “ pith 
and substance ” or “ the scope and effect ” of any one of the 
Acts is under consideration to treat them together and to see 
how they interact. The separate parts of a machine have little 
meaning if examined without reference to the function they will 
discharge in the machine. In the present case the purpose and 
substance of the Acts as a whole, which moans little more than 
their scope and effect, may properly be looked at. The purpose 
in this sense is inseparably connected with the substance. This 
does not mean that the court is to seek out the objects, or the 
purpose, still less the intentions of the members of the Parlia¬ 
ment or the members of the government responsible for passing 
the measure, but that, just as in construing a statute it is often 
necessary to ascertain the mischief which it was sought to 
remedy, so in such a case as the present it is necessary to 
examine the scheme, and to have regard to its ultimate effect 
or its function as shown in the various Acts, and also of course 
to its substance: See the majority judgment in R. v. Barger^. 

The scheme, as will shortly appear, was carried out by six Com¬ 
monwealth Acts and by certain State Acts passed by the various 
States. The Acts passed by the Commonwealth Parliament 
imposing taxation provide, as the Constitution requires, for 
uniform taxes throughout the Commonwealth; but it is con¬ 
tended by the appellants that those Acts are “ part of a scheme 
of taxation operating and intended to operate by way of dis¬ 
crimination between Tasmania and the other States,” and that 
such Acts and taxes are accordingly contrary to the provisions 
of sec. 61 (ii.) of the Constitution and are therefore ultra vires 
the Commonwealth and void, 

[He then referred to other defences not pressed at this appeal, 
described briefly the Commonwealth and State Acts carrying out 
the scheme, and quoted in full the preamble to the Wheat 
Industry Assistance Act 1938 which sets out the Premiers’ 
Conference agreement to the scheme. He continued:—] 

The result of the scheme of Federal and State legislation is 
admirably summarized in the judgment of Latham C.J.:—“A 
Federal excise duty is imposed upon flour which is paid upon 
the same basis by persons in all States. The proceeds of the 
duty go into the Federal consolidated revenue. An equivalent 
sum is then taken from the consolidated revenue and is paid by 
the Commonwealth by way of financial assistance to the States 
of the Commonwealth, upon condition that the States apply the 
moneys in the assistance and relief of wheat growers. In the case 

3 (1908) 6 C.L.R. 41, at pp. 74. 75. 
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of Tasmania, however, a special grant is made by the Common¬ 
wealth which is not subject to any Federal statutory conditions, 
but which, in fact, is applied, and which it was kno^m would be 
applied, by the Government of Tasmania in paying back to 
Tasmanian millers and others nearly the whole of the flour tax 
paid by them in respect of flour consumed in Tasmania ’ Its 
ultimate purpose or effect, whichever word is preferred, is to 
enable growers of wheat to continue in business. 

The first question to be considered is whether inasmuch as the 
Federal taxation Acts (Nos. 48 and 50 of 1938, above shortly 
stated) do not in any way discriminate between States or parts 
of States there is anything to invalidate those Commonwealth 
taxation Acts as being ultra vires. Sec. 51 (ii.) of the Consti¬ 
tution provides that the Commonwealth Parliament shall have 
power to make laws “ with respect to taxation; but so as not to 
discriminate between States or parts of States.” This it is truly 
said relates only to the law-making powers of the Common¬ 
wealth. The ultimate discrimination in favour of Tasmania 
in this case arises, it is contended, from the Tasmanian Act above 
mentioned; and the action of that legislature in relation to the 
sums paid to the State by the Commonwealth cannot be an 
infringement of sec. 61 (ii.), because that section does not 
apply to the Parliament of Tasmania. Anything, it is suggested, 
will be intra vires provided that the Commonwealth’s taxation 
Act or Acts do not infringe the terms of sec. 51 (ii.). With the 
greatest respect to those judges in Australia who may have 
accepted this contention, it seems to their Lordships to go too 
far and certainly much further than is necessary for the decision 
of the present case. It would seem to justify every case in 
which there is a taxation Act containing no discriminatory pro¬ 
visions followed by an appropriation Act or a tax-assessment 
Act passed by the Commonwealth Parliament authorizing 
exemptions, abatements or refunds of tax to taxpayers in a par¬ 
ticular State. It was argued before their Lordships that this 
would be intra vires. In the view of this board it is impossible 
to separate such an appropriation or tax-assessment Act from 
the taxation Act in considering the effect of sec. 51 (n.), or to 
turn a blind eye to the real substance and effect of Acts passed 
by the Federal Parliament at or about the same time, if it 
appears clear from a consideration of all the Commonwealth 
Acts that the essence of the taxation is discriminatory. Laws 
imposing taxation must deal with one subject of taxation only 
(sec. 55 of the Constitution), and the established practice in 
Australia is to follow the taxation Act with an “ assessmentj’ 
Act providing for the collection and recovery of the tax, for 
exemptions and for refunds in appropriate cases. In the opinion 
of their Lordships these Acts are all laws “ with respect to taxa¬ 
tion,” all “ relate to taxation,” and taken together must not 
discriminate between States or parts of States. 

4 (1939) 61 C.L.R. at pp. 756. 757. 
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In the present case however the matter is not so simple. The 
discrimination in favour of Tasmania, if it should be so 
described, is effected by the exercise in combination of three 
powers. One is that of the Commonwealth Parliament derived 
from sec. 51 (ii.) already mentioned; another is that con¬ 
tained in sec. 96 of the Constitution under which the Common¬ 
wealth Parliament can grant financial assistance to any State 
or States so long as that power remains in force. The third 
power is that of the Tasmanian Parliament to distribute the 
financial assistance obtained from the Commonwealth in giving 
relief to persons within the State who pay flour tax. A dis¬ 
crimination brought about in this way is asserted to be 
unobjectionable, since it is not within the prohibition on Com¬ 
monwealth powers contained in sec. 51 (ii.). 

The first answer of the appellants to this contention is that 
sec. 51 (ii.) contains a constitutional prohibition against any 
discrimination as regards taxation between States or parts of 
States, from which it is said t-o follow that no grant of financial 
assistance can be made to any State which would have the effect 
directly or indirectly of creating such a discrimination. It is 
impossible to accept the contention in this wide form, for sec. 
51 relates to a number of powers which are conferred upon the 
Commonwealth Parliament as regards the laws which may be 
made by Parliament for the peace, order, and good government 
of the Commonwealth and these powers are expressly made 
“ subject to this Constitution,” a qualification which must 
include the power under sec. 96 (for a period which might be 
limited) to grant financial assistance to any State. So far from 
sec. 96 being subordinate to sec. 51 (ii.), or it may be added to 
sec. 51 (ill.), it would be more plausible to contend that powers 
conferred by sec. 51 are subordinate to sec. 96, and that the 
power of the Parliament under that section can be exercised 
even so as to effect a plain discrimination. The question then 
arises whether this view can be accepted with or without 
qualification. 

In dealing with the true construction of a constitutional Act 
such as we are now considering, it is necessary to bear in mind 
that it substitutes a Federal Commonwealth for a number of 
separate colonial governments with their own legislative 
assemblies and powers of self government. Such matters as 
tariffs, taxation, bounties, intercommunications have to be agreed 
between the constituent States before federation is possible, and 
it is evident that the constitution ultimately agreed upon will 
contain certain prohibitions intended to provide fair and equal 
treatment between the States so far as that is reasonably 
possible in a written constitution. Without travelling into the 
history of the making of the Australian Commonwealth during 
the years from 1889 to 1960 or the special circumstances of the 
six States which by referendum agreed to the bill which contained 
the Constitution ultimately embodied in The Commonwealth of 
Australia Constitution Act 1900, there can be no doubt as to 
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the necessity for the important restrictions or powers contained 
in the sub-clauses of sec. 51:—“ (n.)Taxation; but so as not 
to discriminate between States or parts of States (m.) boun¬ 
ties on the production or export of pods, but so that such 
bounties shall be uniform throughout the Commonwealth. 

On the other hand no one can suppose that these qualifying 
sentences were ever regarded as affording protection against 
inequality as between the States m the incidence of taxation 
or in the advantages to be gain^ from bounties. The Com¬ 
monwealth is very rich in minerals o many kinds but they are, 
of course, unequally distributed between the States Mme- 
over, the climatic and soil conditions and the state of develop¬ 
ment are very different in these various areas. Uniform taxes 
on selected inetals or, for example, on the coal produpd in the 
States may impose a heavy tarden on pme States wdiilst leaving 
other States wholly untouched or only slightly affected; and 
+hp Qome remark is true as to the agricultural produce or the 
nroducts of stock-raising in the various States: See R. v. 
Baraer^ This was and is obvious, and it would be a mistake 
to regard the restrictions contained in sec. 51 (ii.) and (in.) as 
nroviding for equality of burden as regards taxation or equality 
of benefit as regards bounties. That could perhaps have been 
achieved by provisions of a very different nature which would 
have had regard to the amounts raised by taxation or the 
amounts of the bounties received in the different States. There 
was no attempt to do this in the Constitution, and sub-sec. li. 
provides only that taxation shall be such that it does not dis¬ 
criminate between States. As Isckics «T. observed in R. v. 
Barger^ —a statement approved in Cameron v. Deputy Federal 
Commissioner of Taxation for Tasmania^ —“ the pervading idea 
is the preference of locality merely because it is locality, and 
because it is a particular part of a particular State. It does 
not include a differentiation based on other considerations, which 
are dependent on natural or business circumstances, and may 
operate with more or less force in different localities; and there 
is nothing, in my opinion, to prevent the Australian Parliament, 
charged with the welfare of the people as a whole, from doing 
what every State in the Commonwealth has power to do for its 
ovm citizens, that is to say, from basing its taxation measures 
on considerations of fairness and justice, always observing the 
constitutional injunction not to prefer States or parts of States. 

We must now consider sec. 96, which is found in chapter 
“ Finance and Trade.” It is in these terms:—“ During a period 
of ten years after the establishment of the Commonwealth and 
thereafter until the Parliament otherwise provides, the Parlia¬ 
ment may grant financial assistance to any State on such terms 
and conditions as the Parliament thinks fit.” There are no 
restrictions whatever in this section, and it is clear that -while 


5 (1908) 6 C.L.R., at p. 70. 

6 (1908) 6 C.L.R., at p. 108. 


7 (1923) 32 C.L.R. 68. 
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the section remains in operation, the Parliament—apart from 
the restrictions contained in sec. 51 which must be considered 
in a moment—may in the matter of financial assistance 
discriminate between States as much as it thinks fit. 

Their Lordships have accordingly to bear in mind, first, that 
sec. 51 (ii.) prohibits discrimination between States or parts of 
States, but is not concerned to deal with the matter of equality 
of burden, and, secondly, that sec. 96 does not prohibit dis¬ 
crimination. It is difficult to see any ground for an attack on 
the scheme, or on the various Acts which carry it into effect, 
in so far as that attack is really based on the exercise by the 
Commonwealth Parliament of its powers under sec. 96. Those 
powers are plainly being used for the purjiosc of preventing an 
unfairness or injustice to the State of Tasmania or indirectly to 
some or all of it-s population. Such discrimination as may result 
between millers or their customers in Tasmania and in the other 
States is a by-product, so to speak, of the endeavour to equalize 
the burden of the legislation by diminishing the special burden 
on Tasmania; and it is of first importance to note that this 
is brought about by an exercise of power under sec. 96 which 
does not itself prohibit discrimination. Great reliance w^ 
placed by the appellants on the scheme; but in the view of their 
Lordships the scheme adds nothing to the argument; for there 
is nothing in sec. 51 to prevent the Commonwealth Parliament 
from passing measures in concert with any State or States with 
a view to a fair distribution of the burden of the taxation pro¬ 
posed, provided always that the Act imposing taxes does not 
itself discriminate in any way between States or parte of States, 
and that the Act granting pecuniary assistance to a particular 
State is in its purpose and substance unobjectionable. In other 
words it seems to their Lordships, as it seemed to the High 
Court, that the various Commonwealth and State Acts, if con¬ 
sidered together as part of an organic whole, contain nothing 
which is prohibited in the Constitution. 

In coming to this conclusion their Lordships wish to make it 
clear that, as at present advised, they do not take the view that 
the Commonwealth Parliament can exercise its powers under 
sec. 96 with a complete disregard of the prohibition contained 
in sec. 51 (ii.), or so as altogether to nullify that constitutional 
safeguard. The prohibition is of considerable importance; and 
the Constitution should be construed bearing in mind that it is 
the result of an agreement between six high contracting parties 
with in some respects very different needs and interests. Cases 
may be imagined in which a purported exercise of the power to 
grant financial assistance under sec. 96 would be merely colour¬ 
able, Under the guise or pretence of assisting a State with 
money, the real substance and purpose of the Act might simply 
be to effect discrimination in regard to taxation. Such an Act 
might well be vXtra vires the Commonwealth Parliament. Their 
Lordships are using the language of caution because such a case 
may never arise, and also because it is their usual practice in a 
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case dealing with constitutional matters to decide no more than 
their duty requires. They will add only that, in the view they 
take of the matter some of the legislative expedients—•objected 
to as ultra vires by Mr. Justice Evatt in his forcible dissenting 
judgment—may well be colourable, and such Acts are not receiv¬ 
ing the approval of their Lordships. In the present case there 
seems to be no valid ground for suggesting that the sums payable 
to the Government of Tasmania pursuant to sec. 14 of the Wheat 
Industry Assistance Act 1938 (No. 53) are not in the nature of 
genuine financial assistance to the State, paid for the purpose 
of equalizing the burden on the inhabitants of Tasmania of taxa¬ 
tion which was being imposed on all the millers throughout the 
Commonwealth for an end which might reasonably be considered 
to be both just and expedient. 

Having regard to the view above expressed it is not necessary 
to deal with the point on which Mr. Justice Starke primarily 
relied, namely, that even if sec. 14 of the Wheat Industry Assis¬ 
tance Act 1938 (No. 53) was invalid, it could be treated as 
severable and distinct from the other provisions of that Act, 
and that its invalidity would not affect the legislation as a whole. 
On this difficult point their Lordships prefer to express no 

opinion. 

In the result their Lordships will humbly advise His Majesty 
that this appeal should be dismissed. 

Notes. 

(a) The “ legislative expedients ” objected to by Evatt J. in 
his dissenting opinion® and referred to in the above opinion, are 
similar to those mentioned by their Lordships earlier in their 
own opinion—exemptions from or rebates of tax on conditions 
specifying directly a State as the place where the exemption or 
rebate operates. 

(b) Notwithstanding the w’arning of their Lordships that the 
Courts could hold a purported exercise of the grants power 
“ colourable ”, this case shows that by using the grants power 
the Commonwealth can go some distance towards equalizing 
the incidence of taxation as between the States, and perhaps of 
bounties as well. The case is a stronger example of refusal 
to invalidate a “ legislative scheme ” than the Uniform Tax Case, 
since there the prohibition (if any) “ evaded ” was implied only, 
whereas here it was express. The Uniform Tax Case also 
provides a good illustration of the distinction between “ dis¬ 
crimination ” and “ inequality of incidence.” 

(c) Although their Lordships refer with approval to passages 
from both the majority and dissentient opinions in Barger^s 
Case, it would appear that on the question of discrimination they 
follow the majority opinion of subsequent High Court decisions 
in adopting the dissentient view in Barger. 

8 61 C.L.R., at p. 779 ff. 
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CHAPTER III. 

TRADE, COMMERCE AND INTERCOURSE. 

The Constitution confers on the Commonwealth a number of 
specific powers directly relating to these matters; sections 51 
(I.), (xii), (xni), (xiv.), (xv.), (xvi.), (x\aii.), (xx.), 98, 102, 
112: and other powers whose exercise materially influences these 
matters: sections 51 (n.), (m), (v.), (xi.), (xii.), (xxvii.), 
(xxix.), (XXXI.), (xxxv.), 86, 88, 90. The Constitution also 
imposes conditions or prohibitions on the exercise of Common- 
w'ealth power, or State power, or both, which affect the regula¬ 
tion of trade, commerce and intercoiu-se: sections 51 (n.)> 

(xxi.), 92, 99, 100, 115, 117. The issues which arise most fre¬ 
quently are the scope of inter-State trade and commerce and 
the application of sec. 92, and these issues usually arise in con¬ 
junction. For cases in which the scope of inter-Statc trade 
and commerce has been discussed independently of sec. 92, see 
cases 4 and 38. The Courts have at various times adopted 
differing interpretations of sec. 92, and its application is still a 
matter of doubt. 

14 . 

(What is inter-State trade and commerce? An interpretation, 
now overruled, of sec. 92.) 

W. & A. McArthur Ltd. v. Qiteensland and Others'. 

Knox C.J., Isaacs and Starke JJ.:—On 11th March 1920 the 
Parliament of Queensland passed the Profiteering Prevention 
Act of 1920. Sec. 12 provides by sub-sec. 1 as follows:—“ It is 
unlawful for any trader, whether as principal or agent or 
whether by himself or by an agent, (a) to sell or agree to sell or 
offer for sale any commodity at a price higher than the declared 
price." Sub-sec. 2 enacts that a wholesale trader offending is 
liable to a penalty not exceeding £1,000 or imprisonment not 
exceeding twelve months, or to both such penalty and imprison¬ 
ment, Further, sub-sec. 3 enacts that in case of conviction 
the Court adjudicating shall also award compensation to the 
purchaser for loss and inconvenience. “ Trader " is defined by 
sec. 3 as “ any person carrying on the business of selling any 
commodities," and the section declares that the term includes 
the agent of any such person. In the Government Gazette of 
17th July 1920 there was notified by the Commissioner of Prices 
under the Act his declaration of the maximum prices at which 
calico, sheeting or sheets of all descriptions might be sold by a 
wholesale trader. 

' (1920) 28 C.L.R. 530 (H.C.). 
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The plaintiff is a Sydney company carrying on the business of 
softeoods warehousemen, holding its stocks—which include calico, 
sheeting and sheets—in Sydney, and having neither warehouse 
nor any stocks in Queensland. Its business in the latter State 
is done in the first place by means of travellers who visit traders 
there and act for the plaintiff in the following ways:—(1) they 
offer for sale goods of the descriptions sold by the plaintiff, to 
be delivered in Queensland: (2) they obtain offers to purchase 
goods of the descriptions sold by the plaintiff, and forward the 
offers to the plaintiff' in Sydney, where they are accepted, and 
the goods are in fact despatched to the i>urchasers in Queens¬ 
land- (3) they make agreements to sell gootls of that descrip¬ 
tion ' to be delivered in (Queensland; and (4) they make 
agreements to sell goods of tliat description, stipulating 
that the goods arc to be des{)a-tehed from the jilain- 
tiff’s warehouse in Sydney and delivered by plaintiff* to 
purcliascrs in Queensland. All the several methods have been 
pursued since the Act was passed and the Gazette notification 
published, and at prices for calico, sheeting and sheets higher 
than the price declared Ijy the ('ommissioner; and, unless pre¬ 
vented, the plaintiff Comiiany intemls to continue its established 
course of business. In this action the Company claims to 
restrain the State of (Queensland, the Minister administering 
the Act and the Commissioner of Prices from instituting 
threatened prosecutions against its travellers and from enforcing 
the provisions of tlic Act in respect of the various classes of 
transactions mentioned. 

The plaintiff’s case is in protection of its civil rights, and is 
primarily founded on its rights as a resident in New South 
Wales, secured, as it claims, by sec. 92 of the Australian Consti¬ 
tution, to engage by its agents in intcr-Statc trade and com¬ 
merce with residents of Queensland, uncontrolled by the provi¬ 
sions of sec. 12 of the State Act. The Com})any contends that 
all the methods followed by its travellers constitute inter-State 
trade and commerce, and are protected by sec. 92 of the Consti- 
tiAtion. It also contends that the Act docs not. on its true 


construction, apply to those transactions, or at all events to 
some of them. And lastly it contends that the terms of the 
Commissioner’s declaration of prices do not include the case of 
a trader having no warehouse in Queensland. 

[They considered the interpretation of the Queensland statute, 
apart from sec. 92, and held that it would operate “ to penalise 
the sales, agreements of sale and offers for sale in Queensland 
by merchants in otlier States of goods for the use of the people 
of Queensland, unless they sell or offer their goods on terms 
regulated by Queensland conditions.” They then referred to 
the possibility of giving the Act a construction which would not 
infringe sec. 92, or of severing invalid applications of the Act, 
and continued:—] 

Section 92.—Sec. 92 is in these terms:— 


[They read the section.] 
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It is not, and cannot, be denied by the defendants that see. 92, 
whatever it means, binds the State of Queensland to leave the 
plaintiff’s inter-State commerce with Queenslanders “ absolutely 
free but, say the defendants, that does not prevent the State 
from passing a law rendering the plaintiff liable to fine and 
imprisonment merely because it engages in that commerce on 
terms voluntarily and mutually agreed on, but at a price higher 
than that dictated by the State. The punishment is incurred, 
not because incidentally in the course of engaging in inter-Statc 
commerce some State law made on an entirely different subject 
is infringed, but because the State insists on the inter-State 
commerce itself, unconnected with any other subject, being 
conducted not according to the free will of the respective citizens 
of Queensland and New South Wales but according to the limita¬ 
tions imposed on it by the State of Queensland. If not so 
conducted, it must be abstained from altogetlier, under pain of 
fine and imprisonment. Nevertheless, say the defendants, they 
have left that trade “ absolutely free ” within the meaning of 
sec. 92. Can it be said that a State, when it penalizes persons 
engaging in inter-State trade and commerce by fine and iniiu-ison- 
ment if it is carried on contrary to restrictions directly prescribed, 
at the same time leaves it “ absolutely free ”? Such a conten¬ 
tion is as untenable as the argument advanced in this ca>e that 
the State, though it were entirely to forbid the entry of all goods 
from other States, would nevertheless leave inter-State trade 
and commerce “ absolutely free ” within the meaning of sec. 92. 

The decision of this Court in Dioican’s Case^ was naturally 
the corner-stone of that contention. In that case it was held, 
for various reasons, that the State of Queensland, without com¬ 
pletely divesting the owners of their property in cattle, could 
validly prohibit them—citizens of Queensland—from supplying 
the needs of New Soxith Wales by selling the cattle to their fellow 
Australians there, the statutory prohibition needing no better 
foundation than the mere will of the Parliament of Queensland, 
legislating for the peace, order and good government of that 
State alone. This was held to be perfectly consistent with 
leaving inter-State trade, commerce and intercourse “ absolutely 
free.” By parity of decision, it is urged the same view should 
be held of the Act of 1920. It is argued that the doctrine 
applied in that case should be extended to support a statute of 
Queensland which goes beyond it own citizens, which penalizes 
with fine and imprisonment merchants of New South Wales, 
should they ever venture to set foot in Queensland, if they send 
travellers simply to exhibit goods for sale in Queensland, except 
on terms dictated by the State of Queensland. It matters not 
that the purchasers in Queensland send their orders to New South 
Wales, that the contract is a New South Wales contract, that the 
goods sold are New South Wales goods, that they are despatched 
from New South Wales consigned to the Queensland purchaser 
to become his on arrival in Queensland; if only the New South 

2 (1916) 22 C.L.R. 556. 
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Wales merchant, in making the contract in his own State, by 
there accepting a Queensland offer obtained by solicitation of his 
agent in that State, departs from the restriction imposed by the 
Queensland Act. whatever the circumstances of his own State 
may be, he is guilty of an offence under the Act, and he, and 
his travellers, if caught in Queensland, may be fined £1,000 and 
imprisoned for twelve months. Thi^ also is^ urged as quite 
con:*istcnt with the absolute freedom of intcr-Statc trade. If 
such a contention could be upheld, it would, in our opinion, 
render sec. 92 practically useless. It would be idle in such an 
event to say that border duties and State bounties are abolished 
—that would be purely nominal. If the goods themselves can 
be prohibited, if commercial dealings between the State.s can be 
restricted to dealings on the basis of such prices as the State 
fixes to suit its own special conditions, then there is no practical 
freedom even from border duties and bounties. It is the old 
inter-colonial trade war perpetuated in an outwardly different 
form. Victoria, for instance, might fix prices for cattle which 
would admirably suit Victorian graziers and place a severe dis¬ 
advantage on graziers in New South Wales desiring to sell cattle 
in Victoria; and the prices so fixed could be so arranged as to 
have the same practical effect as either a customs duty or a 
bounty, according to the aspect from which it is regarded. In 
our Constitution, sec. 92 was designed to ensure that inter-State 
trade and commerce should be national and beyond controversy. 
The arguments, however, which arc now advanced to cut down 
the natural meaning of sec. 92 relate to (a) the extent of the 
subject matter of the section, viz. “ trade, commerce, and inter¬ 
course”; (6) the nature of the absolute freedom predicated of 
it; and (c) the authority which is restrained by the section 
from violating the absolute freedom declared. AVe shall examine 
these in order. 

(a) Trade, Commerce, and Intercourse among the States .— 
This, it will be seen, is the key of the whole position. Once 
determine what is comprised in “ trade, commerce, and inter¬ 
course,” then, as the “ absolute freedom ” extends to the whole 
of it, many of the suggested difficulties vanish on the instant. It 
stands to reason that if “ trade, commerce and intercourse ” 
embrace not only the act of transporting goods and persons across 
the border of adjacent States but the whole transaction of 
exchange and travel between States, the protection of sec. 92 is 
as applicable to the initial and the final steps as to the one single 
intermediate step which takes place at the very boundary. And 
further, if that is so, it at once disposes, not only of the notion 
that inter-State trade and commerce are recognized only at the 
border, but also of the contention as to the nature of the freedom 
postulated, because inter-colonial contracts were never subject 
within State boundaries to pecuniary imposts of the nature of 
customs duties. One view insisted on by the defendants was, 
however, that “ trade, commerce, and intercourse among the 
States ” w'as confined to the mere act of transportation of goods 
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across the border, and a grudging assent was given to pcr^sonal 
passage from one State to another independent of trade and 
commerce. This attitude was necessary preparatory to the 
contention as to the meaning of “ absolutely free.” We have 
therefore to examine the matter. The terms “ trade, comniorce, 
and intercourse ” are not terms of art. They are expressions 
of fact, they are terms of common knowledge, as well known to 
laymen as to lawyers, and better understood in detail by traders 
and commercial men than by Judges. But as Judges we are 
taken to know and do in fact in tliis instance know the general 
import of the words. The particular instances that may fall 
within the ambit of the expression depend upon the varying 
phases and development of trade, commerce, and intercourse 
itself. Aviation and wireless telephony have lately added to 
the list of instances, but the essential character of the class 
remains the same. “ Trade and commerce ” between different 
countries—we leave out for the present the word “ intercourse ” 
—has never been confined to the mere act of transportation of 
merchandise over the frontier. That the words include that 
act is. of course, a truism. But that they go far beyond it is 
a fact quite as undoubted. All the commercial arrangements of 
which transportation is the direct and necessary result form part 
of “ trade and commerce.” The mutual communings, the nego¬ 
tiations, verbal and by correspondence, ^the bargain, the trans¬ 
port and the delivery are all, but not exclusively, parts of that 
class of relations between mankind which the world calls “ trade 
and commerce.” We shall confine ourselves to the narrowest 
references possible in view of the arguments addressed to us. 
Judicial expositions of the term “ trade and commerce ” (unless 
specially defined for the purpose of a particular statute) are 
naturally founded on the general understanding of the people 
among whom the Judges live. English jurisprudence has not 
often called for judicial pronouncements on the subject, but 
some there are. It will be sufficient for the present purpose to 
refer to two. The first is Bank of India v. Wilson^, where 
some passages occur having considerable bearing on the present 
discussion from more than one standpoint, Kelly C.B. said^: — 
“ We are bound to put a large and liberal construction upon any 
provisions in any Act of Parliament, where the construction pro¬ 
posed to be put upon it is in favour of the trade and commerce 
of the country. Undoubtedly, if we arc to take the terms ‘ for 
the purposes of trade ’ as relating only to the business of buying 
and selling, no one can say that there is any buying or selling 
in carrying on the business of a telegraph company. It was 
never the intention of the Legislature so to limit the meaning 
of the word ‘ trade.’ It is not only the literal meaning of the 
word which is to be regarded. In literature of all descriptions, 
both in prose and verse, we find that the word ‘ trade ’ is often 
used in a much more extensive signification than to indicate 
merely the operation or occupation of buying and selling. Why 

3 (1877) 3 Ex. D. 108. ^ 3 Ex. D., at p. 113. 
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are we so to limit it in a case of this nature? I cannot feel 
any doubt but that really the object of the Legislature was to 
protect the commercial business of the country.” And it was 
held by a majority of the Court, Kelly C.B. and Pollock B., 
that a telegraph company was carrying on a trade, not because 
an Act so defined its business, but in the broader signification 
of the word. The second case is Commi^isioners of Taxation 
V. Kirk^, where Lord Davey, for the Privy Council, says:—” The 
word ' trade ' tio doubt primaidly means traffic by way of sale 
or exchange or comynercial dealing.” Aiul then says that it 
” may have a larger meaning.” The addition of the phrase 
” among the States ” excludes purely domestic trade and com¬ 
merce, but does not alter the nature of the operations which con¬ 
stitute trade and commerce ” wherever it takes place. The 
argument that ” trade and commerce among the States ” was 
limited to mere transportation of goods over the border would, 
if sound, necessarily limit similarly ” trade and commerce with 
other countries.” The views expressed in the cases just cited 
are, as we have said, merely statements of the accepted meaning 
of English w'Ords, and are fully borne out by the way in which 
the words ” trade and commerce ” have been constantly used. 
For instance, see Reeve’s History of the English Law (1814), 
3rd cd.. vol. ii., pp. 392 et seqq., and the references he gives to 
English legislation, goinjg back to Alagna Charta in its protection 
under various Kings of foreign merchants. One of the con¬ 
firmations of the Charta wall be presently referred to. In 
America, where the definition of ” trade and commerce ” has 
come more often within the function of the Court, the meaning 
of the phrase as a fact of life has received repeated attention. 
We leave aside various collateral doctrines as to how long the 
incompetency of State legislation to affect the subjects of inter¬ 
state commerce lasts. They are beside the present inquiry. 
We look only to the meaning attached to the w'ords—ordinary 
English W'ords—meaning the same in point of essentials to an 
American merchant, lawyer or w'riter as to an English merchant, 
lawyer or writer. In IVclton v. Missouri^ Field J., speaking 
for the Court, said:— Commerce is a term of the largest 
iynport. It comprehends intercourse for the purposes of trade 
in any and all its forms, including the transportation, purchase, 
sale and exchange of commodities betw'een the citizens of our 
country and the citizens or subjects of other countries, and 
between the citizens of different States.” In the very recent 
case of Public Utilities Commission v. London'^ the Court said: 
” Inter-State commerce is a practical conception and w'hat falls 
w'ithin it must be determined upon consideration of established 
facts and knowm commercial methods.” 

It is therefore impossible to limit the ” trade and commerce ” 
either “ among the States ” or “ wdth other countries ” to the 
mere act of transportation over the territorial frontier. The 

5 (1900) A C. 588. at p. 592. 7 (1918) 249 US. 236. at p. 245. 

6 (1875) 91 US. 275, at p. 280. 
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notion of a person or a thing, tangible or intangible, moving in 
some way from one State to another is no doubt a necc^siuy 
part of the concept of “ trade, commerce, and intercourse among 
the States.” But all the commercial dealings and all the acces¬ 
sory methods in fact adopted by Australians to initiate, continue 
and effectuate the movement of persons and things from State 
to State are also parts of the concept, because they are essential 
for accomplishing the acknowledged end. Commercial transac¬ 
tions are multiform, and each transaction that is said to be 
inter-state must be judged of by its substantial nature in order 
to ascertain whether and how far it is or is not of the character 
predicated. A given transaction which taken by itself would 
be domestic, as, for instance, transport between two points within 
a State, may in a particular instance be of an inter-State nature 
by reason of its association as part of a larger integer, 
having as a whole the distinctive character of commerce between 
States. On the other hand, a transaction which is inherently 
of an inter-Stato character, as passage of goods between two 
States, is none the less inter-Stute because a contract out of 
w'hich it arises is itself a domestic contract. The inode of ful¬ 
filment of the contract may be optional, one mode being intra¬ 
state and the other (the one assumedly adopted) being by inter¬ 
state movement, and in that case the inter-State movement 
remains inter-State whatever the impelling motive may be. The 
meaning of the expression “ trade and’ commerce among the 
States ” must be the same in sec. 51 (i.) and sec. 92, and in 
both must embrace all that is ordinarily comprised within the 
term “ trade and commerce ” when taking place “ among the 

States.” 

With respect to “ intercourse,” it is only necessary to add 
that this word, as in Smither's Case®, includes non-commerdal 
intercourse. We should not omit to notice one argument founded 
on the words in sec. 92 “ whether by means of internal carnage 
or ocean navigation.” The point made for the defendants 
that these words indicated a limitation to “ transportation. But 
the argument proves too much. It would exclude every person 
and article not carried. In the first place, the words are not 
descriptive or limiting; they are to prevent limitation. Ihe 
word is not “ if ” but “ whether,” and the phrase referred to 
means that however the trade, commerce and intercourse passes 
among the States, whether wholly within the continent of 
tralia or by way of the sea, the absolute freedom predicated 
shall be maintained. Such a provision is only natural m such 
circumstances It is like the expression “ as well by land as 
by water ” in Magna Charta respecting the freedom of foreign 
merchants to trade in the Realm, or like the expression full 
freedom and intercourse of trade and navigation ” in the Act of 
Union between England and Scotland. To treat those words as 
of limitation cutting down the very nature of trade, commerce 
and intercourse, would not only reverse their office, but would 

8 (1912) 16 C.L.R., at p. 113. 
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overlook the fact that even transportation of goods inter-State 
does not begin or cease at the border. Coal sent from New South 
Wales to Victoria may be destined for merchants in the interior 
of the latter State, and manufactures of Victoria may be destined 
for (say) Goulburn. Is the protection as minute as the conten¬ 
tion suggests? 

(6) Absolutely free. —The primary meaning of these words 
used as they are with reference to governmental control, is that 
the subject matter of which they are predicated is to be abso¬ 
lutely free ” from all govermental control by every governmental 
authority to whom the command contained in the section is 
addressed. The expression “ absolutely free ” naturally means 
“ free ” as “ trade, commerce, and intercourse,” and does not 
extend beyond the subject matter spoken of. It is not said of 
“ goods ” or “ persons,” but of the acts wliich constitute “ trade, 
commerce, and intercourse.” In the Wheat Isaacs J. 

observed that trade, commerce and intercourse consist of acts 
not things. “ Absolute freedom ” in respect of “ trade, com¬ 
merce, and intercourse,” does not connote privilege to break all 
other laws. Liberty is not equivalent to anarchy or licence. 
Though there is “ absolute freedom ” in every Victorian to cross 
into New South Wales and mingle with his fellow Australians 
there without the least hindrance or condition on the part of 
the State of New South Wales, it is his “ intercourse ” only which 
is unfettered, not the man himself under all circumstances. If 
the man, while in New South Wales, steals or cheats or begs, or 
injures persons or property, or disturbs the public peace, or is 
in such a condition as to constitute a danger to his fellows— 
matters wholly distinct from “intercourse”—he is as amenable to 
the laws of the State on those subjects, so far as they are 
unaffected by sec. 109 of the Constitution, as any permanent 
resident of the State. If he brings goods into the State, he is 
free to do so, and to pass through the State with them (say) to 
Queensland, equally without hindrance or condition by State 
law, so far as regards the passage through. But if, for instance, 
the goods are dangerous, as gun-powder or wild cattle or a mad 
dog, or are stolen or offensive, he cannot deny his obligation to 
submit in respect of them to whatever laws are in force in the 
State on those subjects. The constitutional freedom predi¬ 
cated begins and ends with respect to the act of “ trade, com¬ 
merce and intercourse.” The position is well illustrated by 
Story in his work on the Constitution, 5th ed., vol. u., at p. 635, 
where he deals with the provision in the American Constitution 
that “ Congress shall make no law abridging the freedom of 
speech or of the press.” He points out this was not intended 
to allow a man to say what he pleased without responsibility. 
He has no right to injure others or to destroy the rights of the 
State. That would imperil civil society. It means simply that 
“ every man shall have a right to speak, write, and print his 
opinions upon any subjectwhatever, without any prior restraint, so 

9 (1915) 20 C.L.R., at p. 100. 
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always that he does not injure any other person in his rights, 
person, property, or reputation; and so always that he docs not 
thereby disturb the public peace, or attempt to subvert the 
government.” Similarly here. The State cannot, in our 
opinion, either by laws directly and openly applying to trade 
and commerce, or by laws creating discrimination, which is the 
same thing (see per White J. in Pullman v. Kansas’®), impose a 
prior restraint on “ trade, commerce, and intercourse among the 
States.” It need hardly be said that a restraint is prior, though 
the penalty is subsequent, for the fear of punishment or other 
consequence must deter. And the State cannot enact that prior 
restraint on inter-State trade, commerce and intercourse, whether 
it attacks inter-State trade, commerce and intercourse alone, 
or in company with its own domestic trade and commerce. The 
subjects are distinct, and the State cannot annul the protection 
given by sec. 92 by mingling the subject matter beyond its control 
with matter lawfully under its control. If autliority were 
needed for this proposition, it exists in the case of Macleod v. 
Attorney-General for New South TFa^cs”. That case has been 
cited on many occasions, and for several purposes, and the 
generality of its language in some respects has been discussed. 
But on the point to which we nowrefer there can be no doubt what¬ 
ever. It is as to the effect of including in a general term in a 
statute some matters which there is no jurisdiction in the Legis¬ 
lature to regulate. The Act unquestionably dealt with New 
South Wales bigamists, and that was right enough, just as 
Queensland has here dealt with domestic trade and commerce. 
But the question in MacleocVs Ccu>e was whether the Act also 
dealt with foreign bigamy, which New South Wales had no right 
to penalize. Lord Halsbury L.C. said”:—“If the wider con¬ 
struction had been applied to the statute, and it was supposed 
that it was intended thereby to comprehend cases so wide as 
those insisted on at the Bar, it would have been beyond the juris¬ 
diction of the Colony to enact such a law.” The words there 
were general, as here, and embraced in their literal meaning both 
New South Wales and foreign bigamy, but it was no answer 
to say that foreign bigamy was not struck at simply because 
it was foreign. If included, it was struck at. and that would 
have been beyond the power of the Legislature. So here, if 
inter-State commerce is comprehended in the enactment, the State 
has infringed the restriction declared by sec. 92 as to that subject 
matter, because it would be struck at as trad^ and commerce. 
But ordinary domestic laws not directed to trade and commerce 
are under its own control—though in some cases subject to over¬ 
riding legislation of the Commonwealth. By those ordinary 
domestic laws, it is quite competent to the State—apart from 
some other restriction on its powers—to enact what it pleases as 
to the consequences of any personal conduct or any condition of 
property independent of the relation of person or property to 
trade and commerce, which is in fact inter-State. Much was 

’O (1909) 216 U S. 56. at p. 65. (1891) A.C. 455, at p. 458. 
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said as to the law of contract. It was urged with a great deal 
of earnestness that the State must be permitted to enact laws 
on contract or else the subject of inter-State trade and commerce 
must go unregulated. But the Commonwealth Parliament has 
power under sec. 51 (i.), as will be seen, to make laws with 
respect to inter-State trade and commerce, and this power is 
wide enougli to cover all necessary regulation of that subject 
matter. Moreover, the law of contract as such docs not concern 
itself with any special subject of contract. It relates to the 
essential characteristics of contract in general, such as capacity, 
offer, acceptance, consideration, form, performance, mistake, 
rescission, discharge, waiver and so on. As to all these and 
similar things the State is free. But where an enactment 
savs “ no matter what the form of the contract, no matter how 
com})etent the persons, how desirable the commodity, how honest 
the transaction, how unchallengeable on any ordinary ground 
anyone and anything connected with the matter may be, yet 
the parties shall not be free to arrange their own price for this 
particular commodity,” that is not a branch of the law of civil 
contract, but a branch of the law of trade. The Supreme Court 
of America had very much the same question to consider in 
1915 in Rosenberger's Case^^, and the question was similarly 
dealt wit(i on general principles of reasoning, at p. 52, in the 
very clear judgment delivered by White C.J., to which we simply 
refer. 

The defendants also pressed the point that *' absolutely free ” 
meant only free from “ pecuniary imposts.” To insert by impli¬ 
cation into sec. 92 after the words “ absolutely free ” an expres¬ 
sion equivalent to “ from pecuniary imposts only ” would, in 
our opinion, be an interference with the express provisions of 
the Constitution and opposed to the decision in Almalgamated 
Society oj Engineers v. Adelaide Steamship Co.^^. In Duncan's 
Case^^ that contention was rejected by five out of seven members 
of the Court—see per Griffith C.J. (at pp. 572-573), Barton J. 
(at p. 589), Isaacs J. (at p. 618), Higgins J. (at p. 630), and 
Powers J. (at p. 644). No opinion on this point was expressed 
by the other members of the Court. Apart from those expres¬ 
sions of opinion—for they were dicta only, though very distinct 
and reasoned dicta—the matter appears to us transparently 
plain even approaching it as res nova. The critical words are 

absolutely free ” without any immediate verbal limitation. 
Whatever limitation exists must arise from the nature of the 
subject matter, and the context. The subject matter we have 
already dealt with, and have shown that no suggestion of 
anarchy or licence can properly be used to restrain the force 
of the words “ absolutely free.” The context is said to indicate 
the phrase “ from pecuniary imposts only.” How? Because 
it is said that in sec. 90 reference is made to “ duties of customs 
and of excise.” But one answer is that as sec. 92 is intended 

14 (1916) 22 C.L.R. 556. 


12 (1915) 241 U-S. 4S. 

13 (1920) 28 C.L.R. 129. 
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at all events to include a prohibition to the States, that section 
was not needed to prevent the imposition of State customs and 
excise duties because sec. 90 had already made them impossible. 
What other “ pecuniary impost ” would be possible was asked 
during the course of the argument, but the only instance sug¬ 
gested was that workers engaged in moving goods at the bonier 
might be required to have a licence. Another answer to the 
argument is that bounties are, equally with customs and excise 
duties, referred to in sec. 90. They must, therefore, if the 
argument is at all sound, be equally included in sec. 92. But 
they are not “ imposts,” and so that word would not be suitable 
in any case. But most of all it must be remembered that laws 
imposing duties of customs have from time immemorial included 
provisions for prohibiting imports altogether. And when sec. 
90 declared that on the imposition of uniform duties of customs, 
that is, by the Commonwealth Parliament, the States’ power of 
imposing duties of custom should cease, it meant that their 
power of prohibiting the entry of goods whether from abroad 
or from another state should cease. The words “ absolutely 
free ” in sec. 92 cannot, therefore, be confined to pecuniary 
exactions or customs laws, but in order to have any substantial 
effect must, unless some better reason be found, have their 
natural meaning of absolute freedom from every sort of impedi¬ 
ment or control by the States with respect to trade, commerce 
and intercourse between them, considered as trade, commerce 
and intercourse. This was most definitely stated by Griffith 
C.J. in the Wheat Case^^. In Diincan*s Case^^ the decision of 
Griffith C.J., Higgins J. and Powers J. rested in the main, if not 
wholly, on the proposition that the Act then under consideration 
effected an expropriation pro tanto, and that consequently the 
case was governed by the decision in the Wheat Case. If that 
be taken as the ground of their decision the real question decided 
was as to the true construction of the Queensland Act, and the 
decision is therefore no authority as to the effect of the language 
used in the State Act now under consideration. But in that 
case the Act contained a provision independent of that which 
was relied on as amounting to an expropriation, namely, a 
provision prohibiting any sale of cattle without the consent of 
the Colonial Secretary, and this provision is in substance indis¬ 
tinguishable from a provision prohibiting any sale above a 
declared price. Gavan Duffy and Rich JJ. w’ere of opinion that 
the prohibition was not directed against inter-State trade, com¬ 
merce or intercourse, but against any dealing that might pre¬ 
judice the King’s option to take what he needed for his army, 
and that therefore the Act did not restrain inter-State trade, 
commerce or intercourse as such. This seems to us to make 
the validity of the Act dependent on the fact that the prohibition 
against sale was incidental or preparatory to expropriation, and 
to rest the decision on the authority of the Wheat Case. But 
in the Wheat Case a complete change of ownership was imme- 
15 (1915) 20 eX.R., at p. 66. 16 (1916) 22 C.L.R. 556. 
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diately effected by the Act, and the new owner was left free to 
deal with the wheat as he pleased. 

The prohibition by a State Legislature of inter-State sales of 
commodities either absolutely or subject to conditions imposed by 
State law is, in our opinion, a direct contravention of sec. 92 of 
the Constitution, and the freedom guaranteed by that section 
is so fundamental a provision of the Constitution that it is not 
permissible for a majority of a Full Bench of this Court in full 
agreement as to constitutional principle and interpretation to 
follow the decision in Duncan*s Case^^ if in their opinion it is 
wrong in law. Especially is that so in this instance in view 
of the previous decision of this Court in Foggitt, Jones S: Co.’s 
Casc^^. To profess to distinguish it would create a real incon¬ 
sistency. It would leave standing two decisions that are not 
really reconcilable. It would embarrass both Commonwealth 
and States with respect to their constitutional position in relation 
to inter-State trade, commerce a.nd intercourse. It would make 
the validity or invalidity of State legislation depend on whether 
a particular form of words had been used. One case would say 
it is unlawful for a State to declare that “ the owner of goods 
shall not sell them inter-State,” while the other case would say 
it is lawful for a State to declare that “ goods shall not be 
saleable by the owner ” or that “ the owner of goods shall be 
incapable of selling them.” The only course open to us is to 
say that, having regard to the provisions of sec. 92 of the Con¬ 
stitution, Duncan’s Cose'® was not, in our opinion, rightly 
decided, and that the Constitution was correctly interpreted in 
the case of Foggitt, Jones & Co.'’. 

[They then considered question (c)—is the Commonwealth 
bound by sec. 92?—and answered it in the negative on the ground 
that “ inter-State trade is by other sections guarded against all 
possible Commonwealth action which could intentionally give 
an advantage to any State over any other.” They then con¬ 
sidered the four methods by which plaintiff transacted business, 
set out in the second paragraph of the opinion, supra, and held 
that only the fourth method was ” distinctly an inter-State 
transaction ” to which the Queensland Act could not validly 
apply.] 

{Higgins J. delivered a separate opinion concurring with the 
above, except that he considered Duncan v. Queensland was 
rightly decided. Gavan Duffy J. delivered a separate dissenting 
opinion.] 

Notes. 

The interpretation of ” absolutely free ” in this case is the 
clearest, and also the widest, adopted by the High Court, but it 
was not actually followed in any subsequent decision, was 
expressly dissented from in case 17. and expressly overruled in 
case 19. The stringency of the interpretation was made bearable 

17 (1916) 21 C.L.R. 357. 19 (1916) 21 C.L R. 357. 

18 (1916) 22 eX.R. 556. 
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only by the corollary that sec. 92 does not bind the Common¬ 
wealth; that proposition also was dissented from in case 17, ami 
expressly overruled in case 19. Nevertheless, it is still necessaiy 
to consider McArthur^s Case because 

(a) The description of the scope of intor-State trade and com¬ 
merce remains authoritative. 

(b) The examples given of State laws which will not infringe 
sec. 92 remain valid; if such laws did not fall under the very 
wide operation here given to the section, they will certainly not 
fall under the narrower operation the section has since been 
given. 

(c) The present state of the authorities on sec. 92. can be 
understood only as part of a historical process of interpretation; 
McArthur*s Case is for practical purposes the beginning of that 
history. 

15 . 

{Marketing schemes and acquisition in relation to Con. sec. 92. 
Inter se questions.) 

James v. Cowan .\nd Others'. 

Lord Atkin delivered the judgment of the Lord Chancellor 
(Lord Sankey), Lord Blanesburgh, Lord Hanworth, himself 
and Lord Russell of Killowen: —This is an appeal frorn the 
High Court of Australia in an action in which the plaintiff, a 
resident in South Australia, claimed damages from the defen¬ 
dants for trespass to his goods. The plaintiff is a producer of 
dried fruits, currants and raisins. The defendants are the then 
Minister of Agriculture for South Australia and the members 
and servants and agents of the Dried Fruits Board set up by 
the Dried Fruits Act 1924 of the Legislature of South Australia 
(15 Geo. V., No. 1657). The defendants justify the alleged tres¬ 
passes under the Act; the plaintiff denies that the acts done were 
authorized by the Act, and alleges that if they Avere, the authority 
given and the acts done under the authority were invalid by 
reason of sec. 92 of the Constitution of Australia, which provides 
that trade, commerce and intercourse among the States shall be 
absolutely free. 

[He then referred to the contention that the case raised an 

inter se** question, requiring a certificate under Con. sec. 74. 
At the end of the judgment, he retuj’ncd to this question and held 
that no inter se issue arose, since whether sec. 92 bound the 
States only, or the Commonwealth as well, the only question 
was whether the States had ** violated the prohibition or not. 
The Commonwealth powers on this footing are undisputed. There 
are no boundaries between the one and the other which come 
into question.” He distinguished Jones v. Commonwealth 
Court of Conciliation and Arhitration^ on the ground that there 

1 (1932) 47 C.L.R. 386 (P.C.). * (1917) A.C. 528. 
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“ the Commonwealth by its legislation as to industrial disputes 
had deliberately entered the State tei*ritory and automatically 
restricted the States’s powers.” He then described the scheme 
for marketing dried fruits grown in Victoria and South Austra¬ 
lia, under which the Commonwealth controlled exports and the 
States controlled distribution in Australia. He continued:—J 

This appeal is concerned with the Soutli Australian Act, which 
was assented to on 24th December 1924. It was not to come 
into force until the Governor was satisfied that there was similar 
legislation in force in Victoria. The Act constituted a Dried 
Fruits Board of five members, three of whom were to be 
apj)ointed by growers, the other two being official members. By 
sec. 19 the Board was to have power to make contracts with any 
person in respect to the purchase or sale of dried fruits produced 
in Australia; (b) ” to enter into contracts with Boards appointed 
under legislation in force in other States with objects similar to 
those of this Act for concerted action in the marketing of dried 
fruits produced in Australia anrl for purposes incidental thereto, 
and to carry out such contracts”; and it had power to open 
shops, fix maximum prices, and by advertising or other appro¬ 
priate means encourage the consum[)tion of dried fruits. Sec. 
20 of the Act provided: “ (1) The Board shall also have power, 
in its absolute discretion, from time to time to determine where 
and in what respective quantities the output of dried fruits pro¬ 
duced in any particular year is to be marketed, and to take 
whatever action the Board thinks proper for the purpose of 
enforcing such determination.” Notice of every determination 
was to be given to the public and to every grower affected. 
There were provisions for the registration of growers, dealers 
anti packing sheds, with an obligation on the persons registering 
to give particulars of their past and expected future out-turn. 
Sec. 28 of the Act is the section under which the present dispute 
arises:—“28. (I) Subject to section 92 of the Commonwealth 
of Australia Constitution Act and for the purposes of this Act 
or of any contract made by the Board, the Alinister may on 
behalf of His Majesty purchase by agreement or acquire com¬ 
pulsorily any dried fruits in South Australia grown and dried in 
Australia, not being dried fruits which are held for export under 
and in accordance with a valid and existing licence granted 
under the Dried Fruits Export Control Act 1924 of the Parlia¬ 
ment of the Commonwealth, or of which the Board constituted 
under that Act has accepted the control for the purposes of that 
Act, or which arc included in any contract referred to in section 
18 of that Act: Provided that the Minister under the powers 
conferred by this Act shall not acquire compulsorily any such 
dried fruits in any case w’here the owner or the person having 
the control thereof has exported or arranged to export such 
quantity as he is licensed to export under and in accordance with 
such a licence as aforesaid, and such further quantity {if any) 
as is determined by the Minister and for the export of which a 
licence can be obtained under the said Commonw'ealth Act. (2) 
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The Minister may authorize the Board to acquire on liis behalf 
any dried fruits which this Act empowers him to acquire. i3) 
Any dried fruits acquired pursuant to this Act may bo sold by 
the Minister in such manner as he thinks tit.” For any fruit so 
acquired by the Minister the owner, by sec. 29 (2), was to be 
entitled to receive the export parity price, which by sec. 3 meant 
the selling price in London of the like Australian dried fruits, 
less freight, insurance and other charges. Sec. 30 annulled all 
existing agreements in writing for the sale of dried fruits to be 
produced in 1925, with the exception of certain contracts already 
made by dealers wdth growers. Power was given to the Gover¬ 
nor to make regulations dealing with the marketing of dried 
fruits, inspection and granting of certificates of (juality, registra¬ 
tion and other matters, and substantial penalties were enacted 
for interfering with the Board or the Minister and for breach of 
the regulations. 

(He then described the events leading up to the i)resent appeal, 
which were as follows:—The Dried Fruits Board first attempted 
under sec. 20 of the Act to enforce on South Australian growers 
a system of quotas for export to other States. James resisted 
these measures and ultimately obtained a decision of the High 
Court that the quota system infringed Con. see. 92 —James v. 
South AiLStralia^, Before that decision, the Board proceeded 
in respect of James by the method of acquisition under sees. 28 
and 29 of the Act, and seized most of James’s crop. James 
then brought the present action. After referring to James v. 
South Australia, his Lordship continued;—] 

It was contended that this decision was wrong. The restric¬ 
tion imposed upon the powers of the State was, it is said, limited 
to interference with inter-State commerce “ as such.” I..egisla- 
tion which applied equally to commerce within the State, as well 
as to inter-State commerce, and was designed for the welfare of 
the State, was not affected by sec. 92. It appears to their Lord- 
ships unnecessary to undertake the difficult task of defining the 
precise boundaries of the absolute freedom granted to inter-State 
commerce by sec. 92. In the present case they arc clearly of 
opinion that sec. 20 and the determinations made under it were 
directed at inter-State commerce as such. They were intended 
to prevent persons in South Australia from selling more than 
the fixed quota in any of the Australian States. The quota was 
fixed by reference to the needs of all the States; and the prohi¬ 
bition of the sale of the surplus was against selling to any of 
the States. As the determination said, " The proportion . . . 

which may be marketed in the Commonwealth of Australia . . . 
shall not be more than ” the prescribed proportion. If this 
leaves inter-State commerce ** absolutely free,” the constitu¬ 
tional charter might as well be torn up. Their Lordships have 
no hesitation in agreeing with the decision of the High Court on 
this point. 

3 (1927) 40 eX.R. 1. 
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[He then referred to the possibility that the acquisition pro¬ 
visions were in any event inseparable from the invalid provisions 
and continued:—] 

The conclusion that sec. 20 and the determinations made there¬ 
under violate sec. 92 of the Constitution has a direct bearing 
upon the immediate question raised on this appeal, namely, 
whether the orders of acquisition made by the Minister are 
valid. The orders were attacked by the plaintiff on two 
grounds: (1) That they were not made “ for the purpose of the 
Act” within the meaning of those words in sec. 28; (2) that 

they violated sec. 92 of the Constitution. 

[He then held that on the evidence the acquisitions were made 
“ for tlie purposes of the Act,” and continued:—] 

On tlie second contention, namely, that the orders made by 
the Minister were invalid because they infringed sec. 92, in their 
Lordships’ opinions the plaintiff is entitled to succeed. Starke 
J. appears to have decided this part of the case by reference 
to the decision of Gi'ijfith C.J. in New South Wales v. The Com¬ 
monwealth^, generally known as the Wheat Case. This is 
based-..on the view that sec. 92 docs not affect powers of acquisi¬ 
tion, which, it is said, merely change the ownership, and do not 
regulate the disposition of goods, by the owner. In substance 
it means that the Crown becomes the owner, and the Crown 
can do what it pleases with its own, dispose of it inter-State or 
not as it chooses. This doctrine was repudiated by counsel 
for the defendants. Their Lordships would not be prepared to 
assent to it stated in the simple form which commended itself 
to G)'ijjith C.J. If the real object of arming the Minister with 
the power of acquisition is to enable him to place restrictions on 
inter-State commerce, as opposed to a real object of taking 
preventive measures against famine or disease and the like, the 
legislation is as invalid as if the Legislature itself had imposed 
the commercial restrictions. The Constitution is not to be 
mocked by substituting executive for legislative interference with 
freedom. But in the present case the Courts are not faced with 
the problem of construing an Act of the Legislature which con¬ 
tains no reference to sec. 92. In this case the powers given to 
the Alinister are expressly conditioned as subject to the section. 
Sec. 28 appears to mean that the ^Minister may acquire compul¬ 
sorily so that he does not interfere with the absolute freedom of 
trade among the States and acquires for the purposes of the Act. 
Thus the only question in this case appears to be whether the 
Minister did exercise his powers so as to restrict the absolute 
freedom of inter-State trade. It may be conceded that even 
with powers granted in this form, if the Minister exercised them 
for a primary object which was not directed to trade or com¬ 
merce, but to such matters as defence against the enemy, preven¬ 
tion of famine, disease and the like, he would not be open to 
attack because incidentally inter-State trade w’as affected. But 
in the present case it appears to their Lordships as it did to Isaacs 

4 (1915) 20 C.L.R. 54. 
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J. that the statement of the objects of the Alinistcr ami the 
Board as expressed in the finding of Starke J. set out above 
makes it plain that the direct object of the exercise of the ijowers 
was to interfere with intcr-Statc trade. ‘*To force the suiplu^ 
fruit off the Australian market ” appears necessarily to involve 
two decisions: first, the fixing of a limited amount for Australian 
consumption (a necessary element m the conception of a 
“surplus”); secondly, the prevention of the sale of the balance 
of the output in Australia. In the result, therefore, one returns 
to the precise situation created by sec. 20 with its determination 
of where and in what quantities the fruit is to be marketed. 
Sec. 20 and the detenninations are invalid, aiul for precisely the 
same reasons it appears to their Lordships inevitable that the 
exercise of the powers of the Minister, crediting him with the 
precise object and intention found by the High (ourt, were also 
invalid. It follows from what has been said that the plamtin 
established his cause of action and was entitled to have judgment 
for the amount of damages found by the trial Judge. 

[He then dealt with the inter se question argument, as men¬ 
tioned supra.] 


Notes. \\ t 

(a) The Privy Council reversed the decision of the Full 

of the High Court®, where the majority held that the acquisition 

was valid on the principle of the Wheat Case (Case 43). Isaacs 

J. dissented, and his opinion was expressly approved by the 

Privy Council. Isaacs J. said inter alia (at p. 418): 

“ When once it is fully apprehended that commerce includes 

‘ intercourse for the purposes of trade in any and all its forms, 

including the transportation, purchase, sale and exchange of 

commodities,’ the true concept emerges. As already formulated, 

it consists of acts. But acts arc attributes not of property but 


of persons. The right of inter-State trade and commerce 
protected by sec. 92 from State interference and regulation is a 
personal right attaching to the individual and net attaching to 
the goods. To think that there can be no infringement of sec. 
92 when and in whatever circumstances a State expropriates 
property, is entirely to misconceive the nature of the situation. 
To say that on expropriation the new owner, the Government, is 
free to dispose of the property, and so the power of disposition 
of the property is not interfered with, is nothing to the point. 
The question is, how has the personal right of trading inter-State 
by the former owner been interfered with? That is a personal 
right, not a property right, and it is a right which no single 
State can give. The right of passing from one State to another, 
of transporting goods from one State to another and dealing with 
them in the second State cannot be conferred by either State solely. 
And so sec. 92 must be understood. The right is not an adjunct 


5 (1929) 43 C.L.R. 386. 
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of the goods; it is the possession of the individual Australian, 
protected from State interference by sec. 92, and it is not a 
sufficient answer to him. when deprived of his goods in order to 
prevent him from exercising that right, that the new owner, the 
depriving State, can trade as it pleases with the goods. As well 
it might be said that to take a loaf of bread from A and give it 
to B does not affect A’s personal right to eat, because B has the 
right, if he pleases, to eat the bread. 

(b) In this case, the Privy Council expressly avoided dealing 
with the general interpretation and application of Con. sec. 92. 
The immediate importance of the decision was that it overruled 
the principles governing acquisition established in the Wheat 
Case, expressed thus by Grimh C.J. (at p. 67) “ The title to 

property is governed by State law, and, in general, the right of 
the owner to dispose of his property is also governed by State 
law The right to control such disposition is limited by sec. 92 
of the Constitution. But that section has nothing to say to 
the question of title. The duration of the power of disposition, 
which depends upon title, is coextensive with the duration of the 
title itself, and ceases with it. There cannot therefore be any 
conflict between the law of title and the law of disposition, and 
a law which deprives a man of the ownership of property docs 
not interfere with his power of disposition while owner.” How¬ 
ever, James v. Cowan may also be regarded as the source of the 
application of sec. 92 by reference to the “ pith and substance ” 
or “ real object ” of challenged legislative and administrative 
acts, developed in subsequent decisions. 

16 . 

{Acquisition jor marketing schemes. " Pith and substance”) 

Peanut Board v. Rockhampton Harbour Board’. 

(The Peanut Board Case.) 

Rich J.:—This appeal from a judgment of Webb J. granting 
a nonsuit in an action by the appellant against the respondent 
raises a question as to the construction of the Primary Producers’ 
Organization and Marketing Act 1926-1930, and another ques¬ 
tion as to its constitutional efficacy to give title to the appellant 
in respect of the goods the subject of the action. The appellant 
claims under an Order in Council made under sec. 9 of the 
statutes declaring (clauses 1 and 3) ail peanuts grown in Queens¬ 
land “ produced or to be produced for sale for a period of ten 
years ” to be a “ commodity,” and divesting the whole of the 
commodity from the growers and vesting it in the appellant 
board. The peanuts the subject of the action were found in 
the possession of the respondent whilst in the course of inter¬ 
state transit. They were peanuts grown in Queensland for sale 

1 (1933) 48 C.L.R. 266 (H.C.). 
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and produced after the commencement of the Order in Council. 
Webb J. held that the api^ellant board was not entitled to the 
property in the peanuts for two reasons, viz., (1) becau^^e the 
statutes properly construed did not empower the Governor in 
Council to divest, de futuro, non-existing peanuts and vest them 
without any new intervening act in the board, and (2) because 
upon the whole scope of the statutes and the Order in Council 
these instruments amounted to an attempt to deprive peanut 
growers of that absolute freedom to engage in inter-State com¬ 
merce with their product which is guaranteed by see. 92 of the 
Constitution. 

I am not disposed to agree with the first ground given by the 
learned Judge. Although the language in which the enactment 
is framed may be somewhat clumsy, I think it intended to 
include future goods within the “commodity ” both for the 
purposes of control and of acquisition, and enabled the Governor 
in Council to vest such future goods in the board prosiiectively 
as and w'hen they should answer the description as existing 


But, notwithstanding the notorious difficulties of sec. 92 of the 
Constitution, I have reached a clear conclusion that the second 
ground of the decision is right. In James v. Cowan 1 said. 

“ The decisions I have cited appeared to show that what is lor- 
bidden by sec. 92 is State legislation in respect of trade and 
commerce when it operates to restrict, regulate, fetter or contio 
it, and to do this immediately or directly as distinct from 
^ving rise to some consequential impediment.’’ A careful 
examination of the decision of the Privy Council in fh^at c^e 
(James v. Cowan^) has left me with the impression that this 
general proposition, with the substitution of State action for 
legislation, is a correct statement of the effect of the decisions 
by which we remain bound in this Court. Before the decision 
of the Privy Council it was necessary, in applying this general 
proposition, to treat any process of compulsory acquisition as 
producing not a direct obstruction of inter-State commerce, not 
an immediate impairment of its freedom, but as operating upon 
it only indirectly and producing no more than a consequential 
impediment. That at least was, in my opinion, the logical 
result of the decision of this Court in the Wheat Case^ as col¬ 
lected from the judgments of the majority of the Judges. It 
appeared to me “ at bottom that the decision of the Court rested 
on the principle that legislation authorizing compulsory acquisi¬ 
tion did not immediately or directly affect inter-State trade but 
did so only consequentially “ (James v. Cowan^). But now the 
reasons given in the Privy Council®, in reversing our decision in 
that case, make it quite plain that compulsory acquisition may 
directly operate to interfere with the freedom of inter-State com¬ 
merce. In James v. Cowari^ I stated that the inferences 


2 (1930) 43 C.L.R., at p. 425. 5 (1930) 43 CX.R., at p. 42o. 

3 (1932) A.C. 542 ; 47 C.L.R. 386. « (1932) A.C. 542; 47 C.I> R. 386. 

4 (1915) 20 C.L.R. 54. 7 (1930) 43 C.L.R., at p. 422. 
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drawn by the learned primary Judge as to the pui’pose, intention 
or motive of the Minister in substance attributed “ to the Mini¬ 
ster an intention or desire to prevent the appellant's fruit being 
sold by him for consumption in Australia, and it may be con¬ 
ceded that this necessarily involves the purpose or desire that 
the fruit should not be sold in any of the five States which with 
South Australia make up the Commonwealth. This fact gives 
the ai)pe!lant a basis for an argument which, apart from 
authority, would appear formidable—that the freedom of trade, 
commerce and intercourse between the States, which sec. 92 of 
the Constitution guarantees, had been impinged upon by the 
jNIinister’s orders of compulsory acquisition.” The binding 
force of the authority which, in my opinion, overcame the for¬ 
midable character of this argument, has now been dissolved. 

It therefore remains only to consider whether the operative 
instruments affecting to deal with peanuts do or do not interfere 
with the freedom of inter-Stato trade. This should be done 
weighing compulsory acquisition as a matter perhaps charac¬ 
terizing the enactments, but not of necessity determining their 
effect. The feature which at once challenges attention is that 
these instruments provide a means of marketing. They arc 
concerned with establishing a compulsory pool through which 
growers producing peanuts for sale must dispose of their product 
for distribution and receive their reward. The pith and sub¬ 
stance of the enactments is the establishment of collective sale 
and distribution of the proceeds of the total crop and the con¬ 
comitant abolition of the grower’s freedom to dispose of liis 
product voluntarily in the course of trade and commerce, whether 
foreign, intcr-State or intra-State. Sec. 15 of the Act of 1926 
provides that “ all the commodity ” shall be delivered by the 
growers to the marketing board, and that “ all the commodity ” 
so delivered shall be deemed to have been delivered to the board 
for sale by the board, “ who shall account to the growers thereof 
for the proceeds thereof after making all lawful deductions 
therefrom for expenses and outgoings and deductions of all 
kinds in consequence of such delivery and sale or otherwise 
under these Acts” (sec. 15 (1), (2), as modified by the Order 
in Council). Sub-sec. 3 of sec. 15 penalizes the sale or delivery 
of any of the “ commodity ” to, or the purchase or the receipt 
of any of the “ commodity ” from, any person except the board. 
These provisions operate even although the Governor in Council 
does not resort to compulsory acquisition. It was said by Mr. 
^litchell that the provisions authorizing the borrowing of money 
constituted the chief purpose of the compulsory acquisition. If 
this means that the control of the marketing of peanuts is a 
subordinate or consequential purpose of the instruments, I can¬ 
not agree. The ability to borrow upon the whole crop may 
afford an advantage, if not an incentive, in the concentration 
of the “ commodity ” in the hands of one marketing authority. 
But the weight attached to supposed advantages arising from 
the policy adopted in these enactments is not material. What 
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is material is whether the scope and object of the enactments 
as gathered from their contents are to deal with trade and 
commerce including inter-State trade and commerce. In examin¬ 
ing this question one cannot fail to obseiwe that conipulsory 
acquisition is resorted to as a measure towards ensuring that 
the whole crop grown in Queensland is available for collective 
marketing by the central authority. The case is not one in 
which a State seeks to acquire the total jiroduction of sometliing 
it requires for itself and its citizens. In is interposing in the 
course of trade in the commodity ” an organization established 
for the purpose of carrying out one of the functions of trade. 
In my opinion the enactment controls directly the commercial 
dealing in peanuts by the grower and aims at, and would, apart 
from sec. 92 accomplish, the complete destruction of his freedom 
of commercial disposition of his product. Part of this frcedoni 
is guaranteed by sec. 92. Accordingly the l^rimary Producers 
Organization and ^larketing Act 1926-1930 anil the Order in 
Council thereunder are ineffectual to prevent the grower of pea¬ 
nuts from disposing of them in inter-State trade and commerce 
and the appellant Board had no title to the peanuts the subject 
matter of this action. 

The appeal should be dismissed. 

\Gavan Duffy C.J. concurred with Rich J. Starke and 
McTieman JJ., in separate opinions, agreed in substance with 
Rich J. Starke J. also said:—“ The true principle—is that the 
legislation must be scrutinized in it-s entirety, and its real object, 
true character, and real effect^—its pith and substance in the 
particular instance under discusssion, must be deterrnined. But 
that object, etc., are of course gathered from the provisions of the 
legislation itself. . . . Thus if an Act authorizes expro¬ 

priation by the State of property sirnpliciter, as in the Wheat 
Case, then its object, as gathered from its words (for there is no 
other context), is ascribed to an exercise of the power of acquisi¬ 
tion for the public safety, necessity, convenience or welfare— 
e.g. defence against the enemy, prevention of famine, disease 
and the like—and its incidental or indirect effect upon inter¬ 
state trade cannot affect its validity. But it may be found 
. . . that the Pixecutive Government or its officers are mis¬ 

using the power for the purpose of interfering with the freedom 
of inter-State trade; if so, their acts are then invalid.” Starke 
and McTieman JJ. also quoted with approval the passage from 
the opinion of Isaacs J. in James v. Cowan, quoted in Note (a) 
to case 15. Dixon J. delivered a separate opinion concurring 
in the result, but reached this conclusion chiefly on the principle 
of McArthur^s Case in conjunction with James v. Cowan. He 
said inter alia: “ The words ‘ absolutely free ’ admit of no 
qualification, but they are used with reference to governrnental 
control and exclude all such control; trade, commerce and inter¬ 
course among the States are made up of acts, transactions and 
conduct which, considered as trade, commerce and intercourse, 
are free of all State governmental control whatever. Such a 
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control may be attempted by means of the compulsory purchase 
or acquisition of commodities. . . • The protection con¬ 

ferred by sec. 92 is not a mere incident of property but is enjoyed 
by the individual, who may not be deprived of his goods in order 
to prevent his exercising his freedom of trade among the States.” 
He also said that “ if directness of operation, purpose, and 
subject matter be tesU of infringement upon sec. 92, these 
requirements are fulfilled,” for the reasons given by Rich J. 
Evatt .1- delivered a separate dissenting opinion. He quoted 
with approval the following passage from the opinion of Higgins 
J. in Roughley v. iV.S.TF.®, “A mere incidental, indirect effect 
upon intcr-State commerce is not enough to invalidate the Act: 
to invalidate the Act it must be shown that it is direct legisla¬ 
tion against the passage from one State into another. By direct 
legislation I mean legislation ‘ with respect to ’ (sec. 51), on the 
subject of, inter-State commerce—it must be pointed directly 
at the act of entry, in course of commerce, into the second 
State.” He distinguished James v. Cowan^ on the ground that 
there “ the direct object of the exercise of the powers was to 
interfere with inter-State trade,” whereas “ in the present case, 
there is no indication whatever in the Act, nor has any evidence 
been given which remotely suggests, that the object of Queens¬ 
land is to carry out any policy or system of restricting, hinder¬ 
ing or obstructing the marketing of peanuts among the other 
States of the Commonwealth.” He held that ” the real purpose 
of the action taken by Queensland was to set up for the growers 
themselves a representative selling authority or agency, with 
expert backing, in order to enable them to reap a greater benefit 
from the marketing of their product in whatever locality a 
demand for it might aiise/’ and that the resulting interference 
witli the individual grower’s liberty of marketing was ” inciden¬ 
tal.” He also said: ” It is incredible, and no one has yet been 
found who openly states his belief, that sec. 92 was intended to 
prevent the carrying into effect by the State of any approved 
programme of nationalization or socialization.”] 

Notes. 

(a) Sharp differences of opinion as to the interpretation of Con. 
sec. 92 had arisen in the High Court prior to this case, in Nelson^s 
Case’^ and Roughley*s Case^^. The present case demonstrates 
two ambiguities in the opinion of the Privy Council in James v. 
Cowan. Firstly, when the Privy Council referred to restrictions 
on inter-State trade, did they mean the totality of such trade, 
or the acts of individuals in the course of such trade? Secondly, 
did they require that a legislative or administrative action 
affecting either the totality of trade, or individual liberty to 
trade, should positively show an intention to restrict such trade, 
or does the action infringe Con. sec. 92 unless it is shown to have 

8 (1928) 42 C.L.R. 162, at p. 199. 10 42 C.L.R. 162. 

9 (1928 ) 42 CT/.R. 209. 
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a “ legitimating ** object such as the prevention of famine and 
disease? If the opinion of Isaacs J. in James v. Cowan, 
expressly approved by the Rrivy Council, is treated as explaining 
their decision, then the answer to the first question might bo 
that the Privy Council regarded sec. 92 as protecting the indi¬ 
vidual and not merely the totality of inter-State trade. Tliis 
accords with the majority opinions in the Peanut Board Case. 
On the second question, Isaacs J. would seem to have required 
a positive “ legitimating ” object. 

(b) The opinions of Rich, Starke and McTicrnan JJ. on the 
one hand, and of Dixon J. on the other, agree in treating sec. 92 
as a guarantee of individual freedom of action. But the refer¬ 
ences to the pith and substance of the legislation in the opinions 
of the three former justices are the beginnings of a different 
principle of interpretation from that enunciated in McArthuPs 
Case and here applied by Dixon J., which stressed the “pith 
and substance ” of the activity regulated, not of the regulating 
instrument. The consequences of this difference of approach 
were clearly demonstrated in Willard v. Rawson^\, the opinions 
in which were delivered immediately after those in the Peanut 
Board Case. Rich, Starke, Evatt and McTieman JJ. there 
held, Dixon J. dissenting, that the Victorian Motor Car Act 
1928-30, requiring inter alia that motor vehicles used for cany- 
ing goods for hire should be registered and that a fee be paid in 
respect of such vehicles, applied to a vehicle used exclusively m 
inter-State trade and did not in so doing offend Con. sec. 92. 


11 (1933 ) 4S CJ^.R. 316. 


17 . 




Pith and substance 


{McArthuPs Case openly questioned, 
further developed. Canalization.^') 

King v. Vizzabd, ex parte Hill’. 

(VizzABD^s Case.) 

Evatt J.:—The present applicant, who carries on a carrying 
business, was convicted for having operated, at Wagga, m tne 
State of New South Wales, a public motor vehicle which was 
not licensed under the New South Wales State Transport (Co¬ 
ordination) Act 1931, and in respect of which the applicant was 
not the holder of such a licence. 

[He then described the procedure by which the case came 

before the High Court, referred to the facts, i 

It therefore becomes necessary to determine whether, by tne 
overriding constitutional provision that “ trade, commerce, and 
intercourse among the States, whether by means o^^ m 
carriage or ocean navigation, shall be absolutely fi’cc, t 
South Wales statute is deprived of legal effect in relation to any 

1 (1933) 50 C.L.R. 30 (H.C ). 
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public vehicle which, though operated within New South Wales, 
is so operated in the course of an inter-State journey. 

The State Transport (Co-ordination) Act 1931, provided, as 
its title asserts, “ for the improvement and for the co-ordination 
of means of and facilities for locomotion and transport." A 
Board of four Commissioners is set up (sec. 4 (1)), and called 
“The State Transport (Co-ordination) Board" (sec. 4 (7)). The 
Board is required to furnish a report as to the steps which should 
be taken to co-ordinate the activities of the following services, 
namely, the Railway Commissioners, the transport trusts, Com¬ 
missioner of Road Transport, the Management Board, and the 

Main Roads Board (sec. 10 (2)). 

By the Act, every person desirous of operating a “ public 
motor vehicle ” owned by him, is required to apply to the Board 
or other prescribed autliority for “ a licence for sucli vehicle " 
under the Act (sec. 14 (1)). A motor vehicle is “public” if 
it is (1) used or let for the conveyance of passengers or of goods 
(a) for hire or {b) for any consideration or (c) in the course 
of any trade or business or (2) plying in a public street for hire 
or in the course of any trade or business (sec. 3 (1)). An appli¬ 
cation for a licence must contain full particulars as to the 
vehicle and its proposetl routes of operation, and must be accom¬ 
panied by the fee ])rcscribed (sec. 14 (2)). In dealing with 
an application for a licence, a wide discretion is committed to 
the Board, but it is required to have regard to the suitability 
of the route or road of service, the extent of existing services, 
the elimination of unnecessary services, the needs of the district 
as a whole, the prevention of unreasonable damage to roads, the 
fitness of the applicant, the suitability of the vehicle, and, 
generally, the co-ordination of all forms of transport including 
rail and tram transport (sec. 17 (3)). The Board is expressly 
empowered to refuse any application for a licence (sec. 17 (4)). 
A licence may grant authority to operate the vehicle by reference 
to routes or areas (sec. 15 (1)). The holder of a licence is 
required to keep records of the services provided by his vehicle, 
to produce them, to make and verify returns, and to issue tickets 
or receipts in a prescribed form (sec. 18 (1)). The licence may 
impose a condition that the licensee make payments in respect 
of passengers or goods carried by the vehicle (sec. 18 (4) and 
(5)); but if a public motor vehicle is operated solely as a feeder 
for the carriage of goods by railway, no payment is to be 
required (sec. 18 (9) (a)). The amounts payable are to be 
placed in a special State fund (secs. 25, 26), from w’hich the 
Board, with the approval of the Executive Government, may 
make payments or subsidies to feeder services (sec. 26 (6)). 

There are machinery provisions inserted in the Act in order 
to ensure that unlicensed vehicles shall not operate and that, as 
and when licences are issued, their requirements shall be 
observed. One of these provisions is sec. 12 (1), which makes 
it an offence for any person who is not exempted to operate a 
public vehicle unless the vehicle is licensed under the Act and 
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unless such person holds the licence. Sec. 12 (2) expressly 
applies the provisions of the Act to every person who operates 
a motor vehicle for the purpose of carrying his own goods to he 
marketed or of delivering goods already sold by him. It was 
under sec. 12 (1) that the i>rcscnt applicant was convicted. 

The facts of the applicant’s ease can be stated shortly. llis 
motor lorry was being used by his servant in a public street at 
Wagga, New South Wales, for the purpose of the carriage of 
goods. There was no evidence as to the ownership of the 
goods, but they were either' intcntled for sale or were being 
delivered pursuant to a contract of sale. The applicant held 
no licence under the Act in respect of the motor lorry, but held 
a licence in respect of another vehicle engaged upon similar 
journeys. Upon official inquiry the applicant justified his 
operating without a licence by stating: “1 have it on good 
authority that I am not compelled to license.” It wjis proved 
by the driver of the lorry that the good.s he was conveying had 
been loaded at ^Melbourne and that “ the lorry is used exclusively 
to convey goods from Melbourne to Wagga.” 

This last phrase is fast becoming a formula. The suggestion is 
that some particular quality attaches to a vehicle because its owner 
is restricting its use “ exclusively ” to inter-State journeys. But 
no special constitutional significance attaches to this fact. lor 
if the State of New South Wales is not debarred by sec. 92 from 
requiring a licence in respect of a motor vehicle which uses its 
roads in the course of one inter-State journey, neither can it be 
so debarred in the case of a vehicle which, being “ exclusively 
engaged ” upon such journeys, makes a more frequent or more 
regular, i,e., a far greater, use of its roads. The attack upon 
the validity of the present legislation must nece.ssarily involve 
the assertion that the States of Australia are powerless to organize 
or regulate the public utility or service of railroad and highway 
transport without being compelled to make or submit to a special 
exception in favour of each and every motor vehicle so far as 
its employment in the State is part of an inter-State journey. 

Before the magistrate, the defendant gave no evidence to indi¬ 
cate what were the commercial dealings affecting the goods 
which were being carried uj^on his unlicensed motor lorry at the 
time of the alleged offence. For all that appears, the goods 
came from Sy<lney to ^lelbourne by sea and were carried from 
Melbourne to Wagga in the lorry. It would be a curious per¬ 
version, even of sec. 92, if the delivery of goods from one point 
in a State to another point in the same State, the full regulation 
and control of which is—by universal consent—witliin the juiis- 
diction of the State Legislature, can be placed beyond its jurisdic¬ 
tion by a deliberate selection of some route of delivery which 
includes the crossing of State borders by a common carrier. 

[He then referred to sec. 3 (2) of the Act, providing for sever¬ 
ance of invalid provisions, and continued:—] 

Construing the New South Wales statute apart from sec. 3 
(2), the conclusion is that it-s Legislature intended to secure the 
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regulation, control and co-ordination of the service of commercial 
transport upon the roads of the State. In a scheme so com¬ 
prehensive and general in character, one does not expect to find 
exceptional treatment of certain services or of particular vehicles 
merely because they include or are used in the transport of 
goods outside the territories of the State. The business of a 
particular carrier is no less conducted within New South Wales 
because it is also conducted in Victoria or its operations are 
confined to inter-State journeys. And whether a particular 
vehicle is engaged solely, or partly, or not at all, in transport 
between one State and another is not a question which can 
easily be determined upon sight or summary inspection or 
interrogation. In the circumstances, it is reasonably plain 
that the New South Wales statute intends no differential treat¬ 
ment of a public vehicle by reason of its owner’s general or 
particular course of business outside the State, or by reason of 
the nature of the commercial operations in the course of which 
the goods are being carried within the State. The Act proceeds 
upon the broad principle that the interests of the State call for 
the regulation of the whole service of land transport wherever 
it is conducted upon the roads of the State of New South Wales. 

The general framework of the Act provides a striking contrast 
to see. 28 of the South Australian Dried Fruits Acts 1924-1925, 
the provision which was interpreted by the Privy Council in 
James v. CowanJ-. Sec. 28 enacted that “ subject to sec. 92 of 
the Commonwealth of Australia Constitution Act . . . the 

Minister may . . . acquire compulsorily any dried fruits in 
South Australia. . . .” Such conditional grant showed, upon 
its very face, that the South Australian Legislature regarded 
the power of expropriation as one which, but for the safeguard 
inserted, might be used to interfere with inter-State trade. The 
form of sec. 28 also showed the Legislature’s intent that the 
power of expropriation should never be exercised so as to inter¬ 
fere with an individual owner’s obligation or intention or right 
of selling goods inter-State. Not only did sec. 28 permit, it 
provoked, the inquiry whether the individual, James, whose 
good were taken in purported pursuance of the section, was 
dispossessed by the State in order to carry out the prevailing 
policy of limiting inter-State sales of dried fruit. That policy, 
clearly evidenced by sec. 20 of the Act, by the determinations 
made thereunder, and by the trial Judge’s express finding of fact, 
was designed for the specific purpose of limiting inter-State 
trade in dried fruits, and therefore constituted an obvious 
infringement of sec. 92 of the Commonwealth Constitution, as 
this Court held in James v. South Australia^. 

This was emphasized in Lord AtkirJs judgment when the case 
came before the Privy Council. He indicated that the State’s 
scheme of control was being carried out so as to “ place restric¬ 
tions on inter-State commerce for the “ prevention of the 


2 
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(1932) A.C. 542; 47 C.L.R. 386. 4 

(1927) 40 C.L.R. 1. 
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at p. 396. 
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sale ” inter-State of “ the balance of the output ”5, and in orde r 
to “ prevent persons in South Australia from selling more than 
the fixed quota in any of the Australian States Tlie action 

of the State Executive was deemed unlawful because it was 
“ plain that the direct object of the exercise of the powers was 
to interfere with inter-State trade ”5. Accordingly, tlie Privy 
Council held that the expropriation of James was not authorized 
by sec. 28, because, contrary to the express condition of the 
section, it was effected as part of the fixed policy of preventing 
the sale inter-State of part of the commodity. 

In the present case, however, it is impossible to reach the 
conclusion that the New South Wales statute was designed for 
the purpose of preventing, hindering, limiting or obstructing, 
trade, commerce or intercourse among the States. Further, there 
is no evidence that the Act has had the effect of reducing or res¬ 
tricting inter-state commerce or intercourse. So far as appears, its 
effect is, by providing a more orderly system of land transport, 
to facilitate and increase the passage of persons and the flow 
of commodities to and from the State. In James v. Coirati^y 
the facts were quite otherwise, and it was clearly established 
that the direct purpose and necessary effect of the State’s inter¬ 
vention was to place a definite prohibition upon all inter-State 
trade in dried fruits beyond a permitted and defined limit. 

But the applicant has one very plausible argument. “ I do 
not suggest,” he says, “ that a trader is prevented by the Act 
from despatching his goods to or from New South Wales. He 
has at his disposal the elaborate transport service provided by 
the railway systems of the States, and there are many carriers 
who will contract to carry his goods upon licensed motor vehicles. 
But I am a carrier, and the Act prevents me from using this 
particular vehicle within the State of New South Wales. I 
admit that I have not applied for any licence, but I have dedi¬ 
cated this vehicle to the business of transporting goods from 
Melbourne to Wagga. I also admit that, considered as a whole, 
and in reference to every species of commercial goods, trade and 
commerce will not be diminished, and may even be increased by 
the New South Wales scheme of regulating the whole service 
of transport. But I have a constitutional right to use this 
lorry in New South Wales as and when I think fit, provided that 
I restrict its user to inter-State carrying.” 


This argument seizes upon the fact that, by the operation of 
the State scheme, some interference or impediment or punish¬ 
ment may be suffered by a person in respect of the very act of 
carrying commercial goods from State to State. The same 
argument was used by the unsuccessful appellant in Willard v. 
Rawsorfi. There, too, the motor vehicle was used solely for 


5 (1932) A.C., at p. 559; 47 C.L.R., at p. 397. 

6 (1932) A.C., at p. 555; 47 CX.R., at pp. 393-394. 
^ (1932) A.C. 542; 47 C.L.R. 386. 

8 (1933) 48 C.L.R. 316. 
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the purpose of carrying goods for hire from places in New South 
Wales to places in Victoria, and from places in Victoria to places 
in New South Wales. The vehicle was not registered under 
the Victorian iMotor Car Act, and this Court held that the 
provision requiring registration and the payment of a fee, and 
the provision punishing the driving of a car which was not so 
registered, were all unaffected by sec. 92 of the Constitution. 

Now Willard v. Rau'son^ has been subjected to some criticism 
upon the ground that sec. 92 protect-s the inter-State trader and 
traveller as such, and that it is not material to inquire into the 
nature and character of the State law which in fact operates so 
as to “ interfere with ” or “ burden ” an individual’s passage from 
State to State; whether, for instance, the law is one with respect 
to motor vehicles or taxation or transport or some other topic 
within the general competence of the State Legislature. This 
criticism either misunderstands or affects to misunderstand the 
purpose of the inquiry it condemns. For it is quite impossible 
to deduce from the mere fact that a State law “ interferes with ” 
the passage of a person from State to State in the course of trade 
or intercourse, that the State Act constitutes an infringement 
of sec. 92. A trader proceeding inter-State with his goods may 
be arrested by State functionaries, brought before a Court and 
confined to a State gaol. In such a case, no one could suggest 
that the enforcement in due course of the ordinary criminal law 
of the State amounts to anything prohibited by sec. 92. So 
clear an illustration shows that the mere adverse operation 
of a State law upon particular persons whilst they are proceeding 
inter-State does not even suggest that the State law infringes 
sec. 92. Therefore, in applying sec. 92, it is often essential to 
ascertain the general character of the State enactment which is 
being enforced against the inter-State trader or traveller in order 
to ascertain the relationship between the State enactment and 
that “ trade, commerce, and intercourse among the States,” 
which alone is given constitutional protection. To take another 
illustration, no one disputes that the State Legislature may 
impose taxation upon persons resident within its own territories. 
Nothing is more clearly an ” interference with ” or ” burden 
upon ” an inter-State trader than an obligation to pay taxation 
upon an income derived solely from inter-State trade. Yet it 
would be impossible to hold, by reason of sec. 92, that persons 
engaged solely in commercial transactions of an inter-State 
character gain exemption from the operation of a State statute 
which imposes taxation upon the income of all its residents from 
whatever source derived. 

Another illustration is Willard v. Rawson^ itself. There the 
vehicle was taxed by the State of Victoria, but taxed in common 
with all other commercial vehicles using the roads of the State. 
Such taxation w’as considered by the inter-State trader to be a 
grievous “ burden ” upon his business. His refusal to pay the 
tax imposed in respect of his vehicle caused him trouble, incon- 

9 (1933) 48 C.L.R. 316. 
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venience and delay. But see. 92 gave him no immunity from 
having to register his vehicle and pay his tax, although the 
vehicle was employed solely in carrying his goods from State to 
State. Other examples may be given. No one could, I suppose, 
contend that the imposition of a toll \ipon all commercial vehicles 
using Sydney Harbour bridge, would, by sec. 92, be prevented 
from applying to vehicles crossing the bridge in the course of 
carrying goods from Sydney to Queensland. Could anyone 
contend that a city traffic by-law which ]^ermits the passage of 
cattle through its streets during certain hours only, does not, 
because it cannot, bind persons driving cattle from State to State 
in the course of trade? Many analogous illustrations may be 
given, and it must, I think, be taken that, alihough the law of 
the State may impose “ burdens uj^on ” and “ interfere ” with 
a person in respect of some act or movement in the course of 
his carrying on inter-State transactions or journeys, the State 
law cannot, on that account only, be adjudged inapplicable to 
him because inconsistent with sec. 92. It may, however, be 
conceded that the facts of an adverse or burdensome operation 
of a State statute upon an individual will often illustrate some 
necessary consequence of the statute and, in that way. will 
suggest the possibility that sec. 92 has been infringed. But it 
is impossible to accept the theory that, in applying sec. 92. one 
need not look past the mere operation of the State law upon 
the inter-State trader, traveller or carrier and that one should 
disregard the nature and character of the State law which is 
impugned. 

It is now established that the application of sec. 92 is not 
confined to the prevention of hostile action at the State borders 
and that the section operates within the territories of a State. 
For instance, by sec. 92, a State is prohibited from imposing a 
tax in respect of the actual entry of goods into its territory; 
but the section also prohibits a tax upon the first sale in the 
State after the importation of the commodity, although that 
sale may take place at a point distant hundreds of miles from 
the border, and although a considerable interval of time may 
have elapsed since the border w'as crossed {The Commonwealth 
and Commonwealth OH Refineries IJfl. v. South AustraluH°). 
But this consideration, that sec. 92 has effect w'herever and wlien- 
ever the State legislates against the freedom of inter-State 
commerce and intercourse, also shows that if, as the present 
applicant argues, a common carrier derives an inalienable right 
from sec. 92 to project every one of his motor lorries upon the 
State’s roads and use them there so long as he docs so for the 
purpose of carrying goods from one State to another, sec. 92 
must also secure to all carriers, traders and travellers, an 
immunity from obedience to very many State laws which are 
analogous in scope and object to the State Transport (Co¬ 
ordination) Act 1931. This position may be illustrated. 

10 (1926) 38 C.L.R. 408. 
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If a State, desiring to organize its port and harbour facilities 
with a view to more economical and efficient working, limits 
the number of permitted piers and wharves, or issues licences 
only to such a number of dock and wharf labourers as will be 
sufficient to perform all the work of loading and unloading 
required in the port, or itself monopolizes the service of trans¬ 
port from wharf to warehouse then, according to the applicant’s 
argument, the scheme or organization could never be carried 
out without making a special exception or exemption to meet 
the case of any person, who is using the port in the course of the 
inter-state transport of goods. Although it would probably 
mean the breaking down of the State’s scheme of regulating the 
port facilities, it is said that sec. 92 permits the inter-State 
trader to say, “ Notwithstanding the State scheme, I choose to 
build and operate my own wharf as and when I think fit; the 
State cannot compel me to use one of the licensed whaives.” 
And so also the contracting stevedore may say “ I have a 
constitutional right to ignore the State’s licensing system; I 
shall select any persons I like to go on to the State’s wharves 
for the purpose of performing my contracts for the loading and 
unloading of goods.” So also, a carrier who has contracted to 
complete the inter-State journey of goods from wharf to ware¬ 
house may say, “ Sec. 92 enables me to defy the local transport 
laws which require persons taking commodities from the wharves 
of the State to the warehouses to use the service provided and 
controlled by the State itself.” 

For the berthing of a vessel carrying only commodities from 
other Statos, the unloading of the goods from the vessel, and 
their transport to their destination within the State are, and 
each act performed in the course of such operations is, as much 
a part of the inter-State transport of goods as is the land trans¬ 
port of commodities across the actual boundary line of the State. 

But, in my opinion, it is erroneous to say that sec. 92 confers 
upon every inter-State trader and upon every person co-operat¬ 
ing with him for the purpose of such trade, a legal right, 
available not only to himself but to his servants and agents, to 
construct and use any and every wharf, whether licensed or not 
under the State law, and to engage and employ wharf labour 
irrespective of the State’s system of regulating and licensing 
that portion of it-s port industries. On the contrary, I think 
that a State does not infringe sec. 92 if, having no concern, 
interest or object in restricting or prohibiting trade between 
States, or commerce between States, or intercourse between 
States, it chooses to organize, regulate and co-ordinate those 
facilities and services which arc provided and conducted within 
the State as instruments essential to all trade, commerce and 
intercourse, including inter-State trade, commerce and inter¬ 
course. Any given organization, regulation or co-ordination may 
infringe sec. 92 if it is proved that the State is really directing 
its authority against commerce or intercourse between itself and 
any other State, or between any two other States. But it is 
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not enough to show that individual traders or travellers are 
incommoded or ** burdened ” in the course of their inter-5^tato 
transactions or journeys by having to obey general ytate regula¬ 
tions which, in their particular application to individuals, may 
control and determine the }7ianner and method of their trading 
or travelling. For instance, it cannot be said that sec. 92 neec'- 
sarily prevents the State from monopolizing the service of land 
transport within its borders. Nor does sec. 92 necessarily 
prevent a State from ending all road transport within its borders 
by adopting the simple if drastic expedient of destroying the 
roads, though the direct result of such action would be to force 
all traders and travellers, including those trading or travelling 
inter-State, to use or contract to make use of, the State’s own 
railway services. 

The illustration of a State’s being compelled to monopolize the 
whole service of road as well as rail transport is hy no means 
far-fetched, for although the problem of co-ordinating land 
transport is w’orld-wide in character, in Australia the problem is 
particularly acute, because the very solvency of the States is 
wrapped up in the successful maintenance of their own govern¬ 
mental railway systems. As the Privy Council said many years 
ago in Famell v. JBoivman ^^: — 

“ It must be borne in mind that the local Governments in the Colonics, 
as pioneers erf improvements, are frequently obliged to embark in xindcr- 
takings which in other countries are left to private enterprise, such, for 
instance, as the construction of railways, canals, and other works.” 

In New South Wales alone, to take one instance, over 
£140,000,000 of capital moneys are represented by the assets 
belonging to the existing State railway system, and the annual 
interest payment amounts to no less than £7,500,000. Indeed, 
the “ financial responsibilities incurred by any State in connexion 
with the construction and maintenance of its railways ” are given 
express recognition in sec. 102 of the Commonwealth Constitu¬ 
tion. As Griffith C.J. said in The Federated Amalgamated 
Government Railway and Tramway Serxrice Association v. The 
New South Wales Railway Traffic Employes Association {Rail¬ 
way Servants* Case )^^:— 

“ In each case the actual admini.<?tration of the railways was entrusted 
to a body specially constituted under State law for the but the 

revenue from the railways was State revenue, and the obligations incur¬ 
red by their managers were State obligations. It is a fact also that the 
ability of the Colonies to meet their financial obligations in respect of 
loans was largely dependent upon the succossfxil and profitable employ¬ 
ment of the railways.” 

Where the States have also expended large sums of money for 
the purpose of constructing and maintaining roads, the problem 
of “ co-ordination ” of the railway and road services becomes 
one of direct national concern. Thus the Transport Regulation 
Board of Victoria in making its statutory report under the Act 
of 1932, stated that the existing system of railway transport 

” is sustaining financial damage which is a national danger, dir^tly so 
w'here the system is State-owned, or indirectly so through the eficct on 

U (1887) 12 App. Cas., at p. 649. 12 (1906) 4 C.L.R. 488. at p. 535. 
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the financial position of banks, insurance companies, trustees, and other 
holders of railway securities wliere the sj'stem is privately o^\'ned.” 

The main argument for the present applicant necessarily turns 
upon some of the reasoning which was adopted in McArthur^s 
Casc^^. That reasoning we have now been invited to recon¬ 
sider. In McArthurs Case it was decided that the Profiteering 
Prevention Act of 1920 of the State of Queensland, which fixed 
the Queensland jjrices of certain commodities, was invalid so 
far as it attempted to govern the terms of those contracts of 
sale which stipulated that goods delivered pursuant thereto 
should come from New South Wales to Queensland. The actual 
decision may be supportable upon a number of grounds but, in 
the course c)f the leading judgment, it was said that the words 
“ absolutely free ” in sec. 92 meant free “ from all governmental 
control bv evciy government authority to whom the command 
contained in the section is addressed that the words could 
not be confined to pecuniary exactions or customs laws, but 

have their natural meaning of absolute freedom from every sort of 
ijnpediment or control by the States with respect to trade, commerce !ind 
intercourse between them, considered as trade, commerce and inter¬ 
course”^ 5. • 

It was also said:— 

that the “ true office of sec. 92 is to protect inter-St-ate trade against State 
interh'ronce. and not to affect the legislative power of the Oommon- 
woalth 

And it was stated: — 

tl>:it “ all St<ite interference with intcr-State trade and commerce should 
for ever cease, and for that purpose Australia should be one country 

It would appear that this judgment adopted two distinct prin¬ 
ciples, first, that all legislative power to regulate or control trade 
and commerce among the States was vested exclusively in the 
Commonwealth Parliament so that the Parliament of each State 
was powerless to regulate or control trade and commerce between 
it^ielf and any other State; second, that the Commonwealth Par¬ 
liament was not bound by the provisions of sec. 92. In 
McArthur^s Cose^® the Commonwealth was not represented, but 
in the present case. Sir Robert Garrnn, in his valuable argument 
on behalf of the Commonwealth, which obtained leave to inter¬ 
vene in the proceedings, argued, (1) that the Commonwealth is 
as much bound by the provisions of sec, 92 as are the Parlia¬ 
ments of the States, and (2) that the State has legislative 
authority to regulate (infer alia), trade commerce and inter¬ 
course between itself and any other State of the Commonwealth. 

From its position in the framework of the constitutional docu¬ 
ment, and from the general tenor of its command, it would 
seem plain that sec. 92 was intended to bind the Common¬ 
wealth Parliament in the exercise of its legislative power, as well 
as the State Legislatures. Further, the supposed contradiction 
between the existence of legislative power in the Commonwealth 
under sec. 51 (i.) to pass laws with respect to dnter-State trade 

16 (1920) 28 CX R.. at p. 556. 

17 (1920) 28 C.L.R.. at p. 55S. 

18 (1920 ) 28 C.L.R. 530. 
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and commerce, and the restriction in sec. 92 upon the manner of 
exercising such power, is more apparent than real. Even the 
appearance of contradiction seems to vanish so soon as it is 
observed that the word “ intercourse ” occurs in sec. 92 but does 
not appear in sec. 61 (i.). It is true that, since 1920, it has 
been an accepted thesis that the Commonwealth Parliament is 
not bound by sec. 92. Before 1920, the contrary view was 
accepted in this Court. If the Commonwealth is not bound, 
it must be entitled to erect customs barriers at State boundaries, 
providing it obeys sec. 99 of the Constitution and treats all States 
alike. In my opinion, the only possible ground for holding that the 
Commonwealth is not bound by sec. 92 is that sec. 92 forbids 
all legislative control and regulation of intcr-State trade and 
commerce, and is therefore inconsistent with the power to legis¬ 
late conferred upon the Commonwealth by sec. 51 (i-). If sec. 
92 has no such operation, no reason is left for exempting the 
Commonwealth from obedience to the general declaration of 


sec. 92. 

Does then sec. 92, as McArthur's Case'’ asserts, forbid the 
State Parliament from legislating in any way with respect to 
inter-State trade and matters affecting it? The line of reasoning 
adopted was, first to define “ trade, commerce, and intercourse, 
and then to assert that absolute freedom “ extends to the whole ot 
it It was considered that the terms are terms of common know¬ 
ledge, better understood in detail, by traders than by judges. 
They were then defined to include 

"the mutual communings, the negotiations, verbal and by correspondence, 
the bargain, the transport and the delivery are all, but not exclusively, 
parts of that class of relations between mankind which the world calls 
trade and commerce ’ . 

This definition is extremely wide and it certainly seems rather 
to describe all matters “ relating to ” or “ with respect to ” trade 
and commerce, than trade and commerce itself. 

The next step in the reasoning was to assert that the only 
effect of the phrase “ among the States ” in sec. 92 was to exclude 

** purely domestic trade and commerce, but does not alt-er the nature of 
the operations which constitute ‘ trade and commerce ’ wherever it takes 
place ”2^, 

I am of the opinion that the addition of the words “ among the 
States ” was for a much wdder purpose and had a more far 
reaching effect than is conceded by this judgment. The framers 
of the Constitution employed the term “ among ” because of the 
grammatical difficulty attending the use of the word “ between 
to describe inter-State trade and intercourse, there being six 
Colonies or States. The predominant object of sec. 92 was to 
secure free trade and free intercourse among what had formerly 
been self-governing colonies and what were then to become 
States which should still possess very large powers of intern^ 
self-government. To assert freedom of traeje between such 
organized communities was to lay down in formal expression a 


19 (1920) 28 CU R. 530. 21 (1920) 28 CU R., at p. 547. 

20 (1920) 28 C.U.R., at p. 546. 22 (1920) 28 C.L.R.. at p. 548. 
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well-known economic doctrine and ideal, which was one of the 
chief motive forces of Federation. Neither the words used, nor 
the underlying doctrine tlicy declare would seem to warrant an 
interpretation by which, first, “trade, commerce, and inter¬ 
course “ is resolved into the infinite number of act-s, transactions 
and operations which must occur in the course of it, 
secondly, from this infinite aggregation there is subtracted 
that infinite number of acts, transactions, and opera¬ 
tions into which “ purely domestic ” trade can similarly 
be resolved, and. thirdly, each and every one of the acts, transac¬ 
tions and operations, still infinite in number, which comprise the 
remainder, the States are rendered unable to touch or regulate 
in any way whatsoever. Such a test seems to be incapable of 
satisfactory application. The advance of a criminal towards 
the border of a State, considered by itself, is as much an 
“ operation ” or “ act “ of intercourse among the States, as the 
advance of an inter-State traveller from one train to another 
at a border town. The holding up of a vehicle travelling inter¬ 
state and the arrest of its driver because its speed endangers 
safety or its lights arc defective may interfere as much with a 
“ transaction “ or “ act “ of inter-State trade as a decision of a 
State market authority to postpone the sale of goods simply 
because their place of origin is another State. 

The declaration of sec. 92 loses much of its significance if parts 
of it are analysed separately and the results of the analysis are 
subsequently put together again. The section, if read as a 
whole, postulates the free flow of goods inter-State, so that 
goods produced in any State may be freely marketed in every 
other State, and so that nothing can lawfully be done to obstruct 
or prevent such marketing. The section may be infringed by 
hostile action within the Slate of origin of the goods, as was 
attempted to be done in the Dried Fruits legislation of South 
Australia, or at the border by means of prohibitions upon exit 
or entry, or by laws preventing or prohibiting sale or exchange 
within that State to the markets of which the commodities are 
destined. The declaration of sec. 92 covers goods -which are 
consigned to the market as well as goods which have been 
already sold, and are in the course of delivery, in this sense, 
that consignment and delivery, being part of commercial inter¬ 
course, cannot be prevented or obstructed by State legislation. 
But this does not necessarily mean that either the common or 
contract carrier, who is engaged in the business of transport, or 
the owner, if such there be, who himself carries his goods inter¬ 
state in order to sell or deliver, or the agent or servant who is 
the selected instrument for selling the commodities at the market 
place, or the person who acts as intermediary in receiving the 
proceeds of sale and remitting them to the owner in another 
State—are, each and all of them, at liberty to ignore the general 
laws of a State which regulate how and when and where goods 
must be carried, delivered, sold and accounted for. 
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Nor is this general position really affected by the use of the 
words in sec. 92 “ whether by means of internal caniage or ocean 
navigation.” It may be suggested that the specific reference 
to the two methods by which trade, commerce, and intercourse 
are conducted, is indicative of an intention that all the instru¬ 
ments of internal carriage are to be accorded the same protection 
as the subject “ trade, commerce, and intercourse among the 
States.” But the words have been inserted lest it should be 
thought that, if conducted by land as opposed to sea, or by sea 
as opposed to land, the general rule of freedom is to be altered. 

“ Internal carriage ” is the most general description of the way 
in which all inter-State trade, commerce, and intercourse by land 
must be conducted if it is to be conducted at all. Carriage is 
an instrument of trade, not trade itself. .As has well been 

said:— . 

“Buying aJ^d selling are the essential elements of intornational com¬ 
merce. Carriage, insurance, and finance are after all ^mly ancillary to 
the main pun^ose of the interchange of goods” (Dr. U. C. Guttcridge 
K.C. in B. Y. International Law (1933), at p. 77). 

Despite the reasoning of the leading judgment in ^IcArthur^s 
Case^^, this Court should accede to Sir Robert Garran’s argument 
that the Commonwealth's law-making authority upon the subject 
of inter-State trade and commerce is not exclusive of that of the 
State. Overwhelming importance attaches to the terms of see. 107 
of the Constitution, and to the fact that it is in see. 52. not in .sec. 
51 of the Constitution, that the heads of the Commonwealth’s 
exclusive power are set forth. The Constitution, if interpreted 
as a document, would seem to postulate that upon the topic of 
trade and commerce between itself and any other State, each 
State possesses a concurrent legislative power. In the exercise 
of such concurrent power, the State is, of course, subject to the 
provision in sec. 109 of the Constitution which makes valid 
Commonwealth laws prevail if they are inconsistent with those 
of the State. Dike the Commonwealth, the State Parliaments 
are at liberty to enact laws which touch and concern inter-State 
trade, commerce, and intercourse, so long as such laws leave inter¬ 
state trade or commerce or intercourse absolutely free. And 
although this view is not consistent with much of the reasoning 
of, as distinct from the decision in, McArthur's Case, it is in 
strict conformity with the subsequent decisions of this Court in 
Nelson's Case^^; Roughley's Case^^’, and IVillard v. Rawson^^. 

In several respects Roughley's Case presents a close analogy 
to the present case. The hcadnote of the report is inadequate. 
It appears that, at the Sydney Produce Market, certain persons 
acted solely as agents for the sale of farm produce grown by 
their principals in other States of the Commonwealth. Sale 
through these inter-State agents was therefore the method of 
trade adopted by their principals. The latter consigned the 
farm produce to Sydney, and subsequently received the net 


23 (1920) 28 C.L.R. 530. 

24 (1928) 42 C.L.R. 209. 


25 (1928) 42 C.L.R. 162. 
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proceeds of sale from these inter-State agents. Until sold in 
Sydney, the produce remained the property of the grower, and 
the unloading and sale of the produce was entirely conducted 
by the inter-State agents. The farm produce was sold by the 
agent-s in the original packages and cases in which it was 
forwarded from the other States. 

Upon this recognized method of conducting trade, the New 
South Wales statute, The Farm Produce Agents Act 1926, super¬ 
vened. By its provisions, as interpreted by this Court, all farm 
and produce agents, including those employed solely as inter¬ 
state agents, were penalized unless they took out a licence. The 
licence could be refused upon certain specified grounds, including 
the commission of any offence under the Farm Produce Agents 
Act itself. Regulations were imposed for the inspection of 
books, for the method in which the agent should advise his 
principal as to sales, for the establishment of trust accounts, for 
the protection of such accounts, and for the regulation of the 
agents’ fee or commission. 

Isaacs J. and Starke J. thought that the reasoning of 
McArthur’s Case^"^ should be applied. Although their views 
were not accepted by the Court, it is of significance to observe 
what those views were. Thus, Isaacs J. said:— 

A producer in Queensland sends pine-apples, not only to other States 
of the Conmionwesilth but also to Sydney to an agent there, to receive 
and sell them forthwith to Sydnej' merchants. Forbid the agent, and 
the trade in New South Wales disappears, for the principal cannot be 
present eveiywhere at once. Prescribe a licence for the agent, and the 
trade is regulated, because what in actual fact is an indisj^ensable means 
of transacting it, is interfered with. Nor is it an answer to say the- 
inter-State transaction is not interfered with, but only the contractual 
relation between principal and agent. ”28. 

The same learned Judge said also:— 

‘‘ For instance, a certain educational capacity might be enacted to 
enable any man to contract, and a penalty might be enacted if any 
person not having that cajnicit.v should enter into an agreement as a 
contract. But, in the presence of sec. 92 of the Commonwealth Con¬ 
stitution, is that power still universally exercis;ible by a State Parlia¬ 
ment? Assuredly not as to principals in an intc?r-State transaction. 
The State may, if it pleases, say ‘ We will not enforce such a bargain.’ 
and then the bargain would be unenforceable by State law, or at all, 
unless the Commonwealth Parliament provided a remedy. But the 
State, while at liberty to refrain from assisting or enforcing such a 
bargain, could not penalize the making of it. or make it the subject of 
a direct tax. or require a licence—which is the State’s permission—before 
the owner of goods sells them inter-State. That would be attempting 
to regulate the very* act of inter-State trade. Nor, for the same reason, 
could a State forbid its citizens the ‘ capacity ’ to purchase inter-State 
unless licensed, at any cost and under any conditions of punishment or 
otherwise the State thinks fit—for there is no limit if the power exists. 
Consequently. ‘ capacity ’ and ‘ status ’ cannot be the discrimen or the 
test. The only test is: Is what is done an attempted regulation of 
inter-State trade and commerce? ”29_ 

Reading down the Act so as to apply it to “ purely intra-State 
transactions Isaacs J. thought that the validity of the Act 

27 (1920) 28 C.L.R. 530. 29 (1928) 42 C.L.R. at p. 184. 

28 (1928) 42 C.L.R., at p. 184. 30 (1928 ) 42 C.L.R., at p. 191. 
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could then, and only then, be sustained. Starke J. came to the 
same conclusion. He said: — 

So far as it applies to farm produce agents engaging in inter-St;ito 
transactions, the Act is. in mv opinion, obnoxious to the provisions of 
sec. 92 ”31. 

And he concluded— 

“ Therefore, in my opinion, the State Act should be held to operate— 
as was the State Act in McArthur^s Casc32 —on the intra-State or domes¬ 
tic business of farm produce agents in Ne\v Sotith Wales ”33. 

The majority of the Court held that a State Act was not ren¬ 
dered invalid by sec. 92 although it laid down certain regulations 
which controlled those co-operating in the conduct of inter-State 
trade, and Knox C.J., who had been a party with Isaacs and 
Starke JJ. to the main judgment in McArthur*s Case, also reached 
a different conclusion from that of Isaacs and Starke JJ., stating 
inter alia that 

“ what is forbidden by sec. 92 is any State law which obstructs or restricts 
the freedom of trade or commerce among the States ”34 
The actual decision of the majority of the Court was that the 
New South Wales Act applied to all persons engaged in the busi¬ 
ness of selling farm produce, whether such produce came from 
within or without the State, and w'hethcr or not the agents were 
exclusively engaged in inter-Stat« trade. It was considered 
that no part of the Act was rendered either invalid or inapplic¬ 
able by reason of sec. 92 of the Constitution. 

Now it is quite clear that the Farm Produce Agents Act of 
New South Wales, although a law with respect to the carrying 
on of a certain kind of business within New South Wales, was 
also a law which controlled and restricted in a definite^ way 
those engaged in trade and commerce, whether domestic or inter¬ 
state. The Act selected the class of persons who alone could 
lawfully conduct the business of selling primary produce con¬ 
signed from other States, and, for all practical purposes, it cut 
down the pre-existing right of the inter-Stat« trader to select 
his own selling agent. By the Act, his area of selection was 
restricted to licensed agents. The unlicensed agent was com¬ 
pletely debarred from co-operating in the inter-State trade. 

Therefore the decision in Roughley’s Casc^'^ shows that it is 
not every regulation and control by the State of the methods of 
conducting inter-State commerce, which is forbidden by sec. 92. 
Roughley*s Case is entirely inconsistent with the notion that, by 
sec. 92, every person who is engaged, even solely, in inter-State 
trade is given an unconditional right to choose his own method 
of conducting that trade within the borders of each and every 
State. The case proceeds upon the contrary hypothesis that 
the State may prescribe general rules for the conduct of trade 
and business and to these rules all persons must conform without 
sec. 92 being in any way affected. Roughley*s Case is analogous 
to the present in that the unlicensed produce agent there corre¬ 
sponds to the unlicensed carrier here, and the inter-State owner 

31 (1928) 42 C.L.R., at p. 206. 34 (1928 ) 42 C.L.R.. at p. 179. 

32 (1920) 28 eX.R. 530. 35 (1928) 42 CX.R. 162. 

33 (1928) 42 CX.R., at p. 208. 
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of the farm produce there, corresponds to the owner of the com¬ 
modities carried by the present applicant. 

Nor is Roughley*s Case in any way inconsistent with the 
decision of the Priv>’^ Council in James v. Cowan^^. No doubt 
James v. Cowan decides that it is possible for inter-State trade, 
commerce, and intercourse to be interfered with contrary to sec- 
92, although the State law may also restrict purely domestic 
trade. But it also shows that the action of South Australia was 
held to be unlawful, not merely because it took certain action in 
relation to inter-State trade, but because its action was of a 
hostile character and carried out the predetermined State policy 
of limiting and prohibiting the marketing of dried fruits in the 
other States of the Commonwealth. James v. Cowan nowhere 
suggests that the laws of the States must never trespass in any 
way upon the domain of inter-State trade. By the Privy 
Council’s close investigation of the marketing policy of South 
Australia, the judgment rather lends support to the view that 
the validity of State action depends upon whether the impugned 
State legislation or administration was directed against inter¬ 
state trade by fencing off the inter-State market. 

The principle that the Parliaments of the States may legislate 
in relation to matters which relate to and concern and affect 
inter-State trade, commerce, and intercourse, so long as such 
legislation leaves trade, commerce, and intercourse among the 
States absolutely free, is therefore recognized by Roughley^s 
Case^’’, Further, the various State Sale of Goods Acts which 
govern contracts whether or not they call for the delivery of 
goods from one State to another, are obvious illustrations of laws 
which deal {inter alia) with matters affecting inter-State trade 
and commerce but do not offend against sec. 92. 

Moreover, as appears from Nelson*s Case [iVo. 1]^®, even if 
State laws deal solely with matters persons or things connected 
with inter-State trade, nevertheless the laws may be found not 
to offend against sec. 92. It is difficult to see how any real 
impediment would be imposed upon commerce or intercourse 
among the States if, for instance, for purposes of statistics or 
perhaps of police, a State required certain particulars to be 
furnished by persons arriving from other States, or if persons 
passing into a State with cattle were required to cross the border 
at prescribed places. It is quite consistent with this view that 
in all such cases, and whether the State laws deal solely with 
inter-State trade and intercourse or with trade in general, it may 
be found possible to show that sec. 92 is being infringed, because 
the real purpose of State intervention is to destroy or limit inter¬ 
state trade or intercourse. For there is hardly any legislative 
or executive power of the State which is not capable of being 
used for a purpose forbidden by sec. 92. 

There are many State laws which relate to, and concern, not 
only trade, commerce, and intercourse, but other subject matters. 

3« (1932) A.C. 542 ; 47 C.L.R. 386. 38 (1928) 42 CX.R. 209. 
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It is often of importance to examine the nature and character 
of all State laws which arc challenged as being contrary to i>cc. 
92 in order to ascertain and measure the relationship and degree 
of relationship between them and inter-State trade, commerce, 
and intercourse {Nelson's Cose I-Vo. 1]^®). Absence of dis¬ 
crimination against inter-State trade and intercourse, and the 
presence of legislative purposes other than the purpose of dealing 
with trade and commerce may tend to show that the Stat^e is not 
erecting barriers against, or placing embargoes upon, inter-State 
trade and intercourse. If a State law rliscriminates against 
inter-State trade and intercourse so as to prohibit it, it will be 
invalidated by sec. 92 (Fox v. i?o6bd»s®’). And such dis¬ 
criminatory legislation may exist although, in form, the law is 
of general application. Thus a State may attempt to enact 
a general law fixing the price of commodities which, in fact, 
are produced in only one other State, the price operating so as 
to destroy all trade in such commodities between the States. 
Such discriminatory effect is, of course, provable by evidence. 
Sec. 92 also confers rights upon individuals in the sense that 
any person may invoke its aid in an appropriate case; but it 
gives no constitutional right either to individuals engaged solely 
in the inter-State trade, or to individuals whilst they are so 
engaged, to determine for themselves the manner in which and 
the means by which, they will conduct their business or com¬ 
merce in each State {Roughley's Case^^). Nor are traders or 
carriers who are engaged solely in the inter-State trade entitled 
by virtue of sec. 92, so to dedicate and use their motor vehicles 
in inter-State trade as to procure an immunity from the opera¬ 
tion of general State laws dealing with the taxation of motor 
vehicles {Willard v. Rawson^'^), or the regulation of the business 
of commercial transport within the State. But, if it is estab¬ 
lished that State laws which regulate transport or the vehicles 
used therefor or trade or business conducted within a State are 
designed for the express purpose of restricting or prohilnting 
inter-State trade and commerce, and have such effect, the State 
laws, by whatever name called, or with whatever subjects they 
deal, are inconsistent with sec. 92 {James v. Cowan^^). 

The New South Wales State Transport (Co-ordination) Act 
affects and relates to certain acts, things and matters wmch are 
intimately bound up with inter-State trade, commerce and int^- 
course. It controls and regulates the methods by which the 
services of commercial transport within New South Wales niust 
be conducted. The main purpose of the Act is to secure a better 
and more economical system of public transport by land 
within New South Wales, the scheme of organization being to 
compel co-operation between the transport services provided by 
the Government railways and road transport services. 1 he 
statute seeks to secure better facilities for all trade and ccra- 
merce and intercourse. For all practical purposes the State has 


39 (1909) 8 C.L.R. 115. 
(1928) 42 C-L.R. 162. 


41 (1933) 48 C.L.R. 316, 

42 (1932) A.C. 542 ; 47 C.L.R. 386. 
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already monopolized rail and tram transport, and it must be 
remembered that the railway systems of the States are them¬ 
selves the main instrumentalities for conducting trade, commerce 
and intercourse among the States. There is no evidence in this 
case, either upon the face of the Act or othei’wise, that the 
system of licensing public motor vehicles using New South Wales 
roads was intended to, or by administration had the effect of, 
disadvantaging, discriminating against, or even limiting, inter¬ 
state trade or commerce in any commodity. 

Sec. 92 does not guarantee that, in each and every part of a 
transaction which includes the inter-State carriage of commodi¬ 
ties, the owner of the commodities, together with his servant and 
agent and each and every independent contractor co-operating in 
the delivery and marketing of the commodities, and each of his 
servants and agents, possesses, until delivery and marketing are 
completed, a right to ignore State transport or marketing regula¬ 
tions, and to choose how, when and where each of them will 
transport and market the commodities. 

One of the results of the contrary view, recently rejected by 
this Court in Willard v. Rau'son^^, would be to exempt the inter¬ 
state carrier from the payment of motor vehicle taxation in either 
of two States, although he makes a very extensive use of the 
roads of both. The argument rejected in that case assumes 
that sec. 92 primarily protects persons, but its real object is to 
secure the free flow and passage and marketing of commodities 
among the States and to secure the right of passage of persons 
from State to State. Absolute freedom is ascribed to trade, to 
commerce and to intercoui-se, and is not ascribed to traders or to 
travellers, considered merely as individuals. 

In the United States, for reasons w'hich need not be examined, 
a doctrine was enunciated that inter-State trade and commerce 
is exclusively a matter for Federal control and regulation, and 
that, as a consequence, any dealing with that subject by the 
State was regarded as a trespass upon the domain of Federal 
power. But, as time went on, exceptions had to be engrafted 
upon this principle in order to prevent chaotic and absurd results. , 
But in Australia the situation is, or should be, entirely different. 
Upon the States, as well as the Cominonw’ealth, has been con¬ 
ferred legislative power over the subject matter of inter-State 
trade and commerce. Commonwealth laws are given supremacy 
in the case of inconsistency, and the State, and, in my opinion, 
the Commonwealth also, should observe the general command 
laid down in sec. 92. 

In the present case the question is whether it can truly be 
said:—“Before this Act was passed, trade and commerce in all 
commodities and the intercourse of persons between New South 
Wales and Victoria w'as absolutely free, but since this Act it has 
ceased to be absolutely free.’’ All that ha^ been shown is that 
owners of public vehicles may be refused a New South Wales 

43 (1933 ) 48 C-L.R. 316. 
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vehicle licence, even if the vehicle is used upon intcr-Statc 
journeys. But it has not been shown that a single vehicle t^o 
used has not been licensed upon application made. And, even 
if the present applicant had deigned to request a licence for lus 
vehicle and his request had been refused, that would not prove 
an infringment of sec. 92. 

The order nisi should be discharged. 

{Gavan Duffy C.J., Rich and McTiernan JJ. delivered separate 
opinions concurring with Evatt J. as to the validity of the State 
Act, for substantially the same reasons. Gavan Duffy C.J. and 
McTieman J, also agreed that sec. 92 binds the Commonwealth, 
but in view of the equal division of the Court on that matter 
they declined to give an authoritative ruling. 

StoJ'ke and Dixon JJ. delivered separate dissenting opinions. 

Starke J. held that the direct object and effect of the State 
Act was to “ restrict, regulate and control transport ”, which is 
“ an essential element of trade and commerce ”, and therefore 
but for the severability clause the Act would infringe sec. 92. 
Dixon J. adhered strictly to the principles of McArthur s Case 
as expounded by him in the Peanut Board Cose.] 

Notes. . . 

(a) This case marks a definite transition from consideration 

of the impact of the challenged legislation on individual liberty 
of trading, to consideration of the impact of the legislation on 
the totality of inter-State trade and commerce and the object 
of the legislation in regard to such totality. Rich J. began 
the principle stated by him in James y. Cowan a.nd repeated in 
the Peanut Board Case, which, as Dixon J. points out in his 
dissenting opinion, could be developed so as to produce a decision 
in accordance with the dissentients in this case. But Rtch J. 
develops the conception of “direct” as distinct from “conse¬ 
quential ” impact of the legislation by reference to the character 
of the legislation, and so reaches the same course of argument 
as the other majority Justices. 

(b) State transport control legislation was held valid, follow¬ 
ing Vizzard^s Case, in Gilpin's Case^^, Bessell v. Dayman^^ and 
Duncan v Vizzard^^. Features of such legislation especially 
considered and held valid were—in Gilpin's Case, the imposition 
of a charge per ton per mile on commercial road hauliers, 
including inter-State hauliers; in Bessell v. Dayman, prohibition 
of the use by road hauliers of particular roads, including the 
only practicable one from Broken Hill across the border to 
Adelaide. In the Riverina Transport Case'*'*, decisions of the 
Victorian Governor in Council and Transport Regulation Board 
under similar legislation refusing a licence to an inter-State 
road haulier were challenged on the ground that the decisions 


44 (1934) 52 C.L R. 189. 

45 (1934) 52 eX.R. 215. 


46 (1935) 53 C.L.R. 493. 

47 (1937 ) 57 C.L.R. 327. 
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displayed animus or discrimination against inter-State traffic. 
The Court held against the plaintiff on the facts, but Latham 
C.J., after an elaborate examination of the theoretical and 
procedural problems attending an attack on the decisions of such 
administrative bodies, concluded that in any event there was 
no judicial remedy available to restrain them from a course of 
policy inconsistent with Con. sec. 92. He suggested that the 
Commonwealth could legislate under Con. sec. 51 (i.) to prevent 
administrative abuse of legislation validated by the decision in 
Vizzard's Case. Evatt J. held that it would be competent to 
the Courts to prohibit or quash decisions of administrative 
bodies which in fact showed intent to restrict inter-State trade. 
Rich J. expressed no concluded opinion, but was inclined to the 
view of Evatt J- Dixon and McTieman JJ. expressed no 
opinion on the point. 

18 . 

{Laws dealing only with inter-State trade and commerce. 

Legitimating ” objects. Locus standi in suits for a declaration.} 

Tasmania and Another v. Victoria and Another’. 

(The Potato Case.) 

Gavan Duffy C.J., Evatt and McTiernan JJ.:—The Attorney- 
General of the State of Tasmania and the State of Tasmania as 
plaintiffs are claiming a declaration against the State of Victoria 
that a proclamation of 31st October 1932 purporting to be made 
pursuant to the Vegetation and Vine Diseases Act 1928 is ultra 
vires the said Act; and also that, so far as such proclamation is 
intra vires the Act, the latter is ultra vires the Parliament of 
Victoria by reason of sec. 92 of the Commonwealth Constitution. 
To the whole of the statement of claim the defendants have 
demurred. 

The relevant section of the Act of 1928 is sec. 4 (1), which 
provides that the Governor in Council “ may either absolutely 
or subject to any regulations prohibit the importation 
into Victoria ... of any tree plant or vegetable which is 
in the opinion of the Governor in Council likely to introduce any 
disease or insect into Victoria.** 

The proclamation of 31st October 1932, after reciting the 
above section of the Act, purports to “ absolutely prohibit the 
importation . . .into Victoria ... of potatoes from 

Tasmania.*’ 

It is clear that the proclamation proceeds upon the assumption 
that “ potatoes from Tasmania ** may be described as a plant 
or vegetable within the meaning of sec. 4 (1), in other words, 
that the prohibition authorized may lawfully be directed not 
only against a plant or vegetable as such but against such plant 
or vegetable classified by reference to its last place of export. 
In our opinion there is no warrant for this assumption. Sec. 

1 (1935) 52 eX.R. 167 (H.C.) 
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4 (1) authorizes the Governor in Council to exclude from \ ic- 
toria all potatoes or even particular consignments of j^otatoes 
but there is no authority to exclude potatoes which are not other¬ 
wise described than as being “ from Tasmania. • y-, 

In order to justify a proclamation, the Oovernor in Council 
must be of opinion that the potatoes are likely to introduce 
some specific disease and the proclamation must specifv the 
disease. Here no specific disease is mentioned, and not the 
potatoes but the importation is declared likely to introduce 

disease (see sec. 3 of the statute). 

The above reasoning would be sufficient to show that the pio- 
clamation travels outside the boundaries fixed by the statute. 
But the original jurisdiction of this Court is invoked because 
the plaintiffs make a broader attack upon the proclamation and 
contend that, so far as it is authorized by the terms of sec. 4 (1), 
the latter sub-section is itself invalid because inconsistent with 
sec. 92 of the Commonwealth Constitution. 

It was contended on behalf of the defendants that neither the 
plaintiff State nor the plaintiff Attorney-General couUl success¬ 
fully obtain relief upon such a footing inasmuch as the <lcfon¬ 
dants do not, by enforcing the proclamation within \ ictoria, 

“ invade ” or “ usurp ” any of the territorial powers of ^he btate 
of Tasmania. In our opinion such an objection should not 
prevail. The enforcement of the Constitution does not oiicia c 
only negatively so as to prevent or protect intrusions upon the 
constitutional authority of the States and the Commonwealth. 
In certain respects, it confers new and important rights. bo tar 
as sec. 92 is concerned, we think that the Attorney-General of a 
State is entitled to obtain appropriate relief before this 
exercising its original jurisdiction whenever another State of the 
Commonwealth, acting through its legislative or cxccutiye 
organs, prevents or endeavours to prevent the citizens oi le 
former State from marketing their goods within the territory ol 

1 • 
We are also of opinion that, in the present case, the plainUffs 

have made out their case under sec. 92 of the Constitution. 1 he 
effect of the proclamation is nothing less than to terminate lor 
an indefinite period that species of trade among the ^tates 
which consists in the marketing by Tasmanians of their potatoes 
within the State of Victoria. Further, such marketing is abso¬ 
lutely prohibited, however free from disease particular consign¬ 
ments or all consignments of potatoes may be and 
marketing operations are conducted. The sole 3U^ificatio 
for this absolute prohibition is the opinion of the Executive 
Council that “ potatoes from Tasmania ” are likely to introduce 
a disease. In the present case it is neither necessary nor desir¬ 
able to mark out the precise degree to which a 
lawfully protect its citizens against the introduction of disease, 
but, certainly, the relation between the introduction of 
from Tasmania into the State of Victoria and the spread of any 
disease in the latter is, on the face of the Act and the proclama 
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tion, far too remote and attenuated to warrant the absolute 
prohibition imposed. 

Chief reliance is placed by the defendants upon three matters: 
first, the reasoning of the Privy Council in James v. Cowan^\ 
second, the decision of this Court in Ex parte Nelson [No. 1]^; 
and, third, the recognition in sec. 112 of the Constitution of the 
validity of “ the inspection laws of the State.” 

(1) Lord Atkinas observ^ations in James Cowan^ are expres¬ 
sed as dealing with “ the power of acquisition ” of goods within 
a State rather than the power of prohibiting their entry into the 
State. In the case of goods within a State, including, no doubt, 
goods which have been introduced, the power of acquisition may 
be used by the State as a protective measure “ against famine 
or disease and the like ” or it may be used in order “ to place 
re.«trictions on inter-State commerce.” In the latter case sec. 92 
will be infringed, in the former case, it will not. It is clear that 
these observations do not warrant the inference that the Privy 
Council intended to declare that a State Parliament was 
empowered to prohibit the importation of all goods from other 
States of the Commonwealth merely upon the ground that the 
Executive Government of the former State suspected that such 
goods or some of them might spread disease. 

(2) We consider that the decision in Ex parte Nelson [No. 1 ]^ 
is distinguishable from the present case. Although the terms of 
the Stock Act of New South Wales might have warranted more 
drastic action, the actual proclamation which was there held to 
be offended against, operated to forbid the introduction into New 
South Wales of cattle from a part of Queensland “ unless com¬ 
pliance were made with certain stated conditions as to dipping 
the cattle, obtaining permits to travel and certificates showing 
full descriptions and brands from Queensland inspectors of stock, 
sealing of trucks etc.”5^ In other words, the State merely 
prescribed a method by which the particular trade between 
Queensland and New South Wales should be carried on. It 
refrained from imposing an absolute prohibition. Further the 
Executive Government’s discretion was more limited than in the 
case of the present Victorian Act because, under the New South 
Wales Act, there could be neither prohibition nor regulation 
unless there was “ reason to believe ” that a disease in stock 
existed in the State of origin. 

(3) We consider that the enactment embodied in the procla¬ 
mation attacked in this case cannot be described as an “ inspec¬ 
tion law.” Indeed, as particular (d) of par. 7 of the statement 
of claim states, one of the grievances of the present plaintiffs 
is the absence of any inspection of Tasmanian potatoes, it being 
admitted for the purposes of the demurrer that the introduction 
of disease “ could be amplj’^ and fully guarded against by such 

2 (1932) A.C., at pp. 558, 559 ; 47 C.L.R., at pp. 396, 397. 

3 (1928) 42 C.L.R. 209. 

4 (1932) A.C. 542; 47 C.L.R. 386. 

5 (1928} 42 C.L.R., at p. 211. 
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inspection without absolute prohibition.” It ^ quite clear that, 
as no provision whatever is n\ade for the inspection of the 
potatoes either in Tasmania or in Victoria, the absolute prohi¬ 
bition of their importation is, in no sense, an inspection law. 

We are of opinion that the demurrer of the defendants should 
be overruled. 

[Rich and Dixon JJ. in separate opinions agreed that the 
proclamation infringed Con. see. 92. Starke J. in a separate 
opinion agreed that the proclamation was invalid, but on the 
ground that it was not authorized by the Act. Rich J. said 
inter alia: —“ The State law is not concerned at all with opera¬ 
tions conducted within Victoria in relation to j'jotatoes. It does 
not deal with acts or conduct irrespective of their inter-State 
character. Discrimination is not absent. Tlie law hits directly 
at the act of inter-State importation. . . There is • • • 

no room for an argument that its effect upon intcr-fetate com¬ 
merce is consequential.” He refused to express an opinion on 
Nelson^s Case. On the question of locns standi, he agreed that 
the States were entitled through their Attorneys-Ocneral to 
complain of violations of the Constitution, but said that a inerc 
case of an executive acting ultra vires might raise ditlerent 
considerations. Starke J. said inter alia: — ** The exclusion from 
a State of diseased persons, animals or plants is for the purpose 
of protecting the State and its people. It is not in any legiti¬ 
mate sense of the terms, an interference with the freedom of inter¬ 
state trade. . . . Nelson's Case was ... rightly 

decided, though there are a few words in the judgment of the 
majority of the Justices in that case which ... are (^en to 
criticism.” He accordingly held the Act itself valid. On the 
question of locus standi, he held that since on his view the pro¬ 
clamation failed only because it went beyond the terms of the 
Victorian Act, Tasmania had no locus standi. Dixon J. again 
adhered to the principle of McArthur's Case. He said inter 
alia: —“ The terms of sec. 92 admit of no excuses or justifications 
for abrogating the freedom of trade in a commodity. . . . 

Sec. 92 is not concerned with a classification of subjects of legis¬ 
lative power.” He treated the references to “ legitimating 
objects/^ such as prevention of disease, in James v. Cowan, ^ 
applying only to cases of government acquisition, and expressly 
disapproved the prevailing opinions in Nelson’s Case. f 

question of locus standi he agreed with the joint opinion, 
and Dixon JJ. said that where the High Court is equally divided, 
as in NeUon's Case, the prevailing opinions are not authoritative 

precedents.] 

Note. 

This case leaves unsettled the question whether a law dealing 
only with inter-State transactions may be valid if its object is 
the prevention of disease, famine and the like. Starke J. says 

yes ”, Dixon J. says » no ”, and the rest of the Court decline to 

express an opinion. 

[170; 173; 176; 181] 
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19 * 

{The Privy Council reviews all the decisions pn Con. sec. 92 
urp to 1936, and attempts a fresh generalization. McArthur’s 
Case ovei'Tuled in part.) 

James (Tasmania and Western Australia Intervening) v. 
Commonwealth (N.S.W., Victoria and Queensland Inter¬ 
vening)'. 

Lord Wright M.R. delivered the judgment of the Lord Chan¬ 
cellor (Viscount Hailshaai), Lord Russell of Killowbn, 
himself, Sir George Lowndes and Sir Sidney Rowlatt. 

[He gave a summary of the facts leading up to the action, and 
of the procedure by which the matter came before their Lord- 
ships, and continued:—J 

The substantial question in this appeal, which is of great con¬ 
stitutional and commercial importance, is whether sec. 92 of the 
Constitution binds the Commonwealth, and if so whether the 
Dried Fruits Act and regulations contravene it. 

[He read Con. sec. 92 and sec. 3 of the Commonwealth Dried 
Fruits Act 1928-1935, which prohibited under penalty inter-State 
delivery of dried fruits save by licensed persons and in accor¬ 
dance with the terms of their licences. He continued:—] 

There was also power to the prescribed authority to forfeit 
and cancel a licence and the Governor-General was authorized 
to make, and has made, regulations for giving effect to the Act. 
The relevant regulations. Dried Fi*uit (Inter-State Trade) Regu¬ 
lations, in force at the material times provided that an owner’s 
licence to export should be issued on the terms {inter alia) :— 

[He read part of the regulations which required that licensees 
should export a percentage of their dried fruits from Australia, 
and referred to determinations of the Minister for Commerce 
specifying export quotas of from 60 to 90 per cent. He con¬ 
tinued:—] 

The appellant, contending that the Act and regulations and 
the determination were invalid, refused to apply for a licence 
or undertake the prescribed conditions. In consequence his 
consignments were seized and forfeited, and the railway, authori¬ 
ties and shipping companies to whom he tendered his dried fruits 
for carriage from the State of South Australia to other States 
refused to take them, in virtue of the prohibitions and penalties 
imposed under the Act by re^on of the circumstance that the 
appellant had no licence. 

The High Court in allowing the demurrer, did so because they 
could not hold that the Commonwealth was bound by sec. 92 
without departing from an opinion of the High Court given in 
1920 in W. & A. McArthur Ltd. v. Queensland^, that the Com¬ 
monwealth was not bound by the section: at the same time 
Dixon, Evatt and McTieman JJ. expressed their individual 

1 (1936) 55 C.LJl. 1 (P.C.). i (1920) 28 CX.R. 530. 
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views to the contrary effect. Rich and Starke JJ. devoted 
their opinions rather to pointing out the difficulties that would 
attend a reconsideration of McArthur^s Case^ than to an 
approval of the interpretation of sec. 92 which it embodied. 
Starke J. said: “ The case has been acted upon for so long that 
this Court should now treat the law as settled. Its review 
should be undertaken, if undertaken at all, by the Judicial Com¬ 
mittee It niay, however, be noted that this particular 

question of the interpretation of sec. 92 did not directly arise in 
McArthur^s Case^; the Commonwealth was not a party and did 
not intervene in that case; in the words of Rich J., “ Until the 
present case . . . the question has not been presented to 

the Court for definite judicial decisionBut as Starke J. 
points out, the question cannot be decided without a careful 
consideration of the true effect of sec. 92 and of the numerous 
cases relating to State powers decided under that section. This 
is necessary because a principal, or, more precisely, the principal 
argument for the thesis maintained on behalf of the Common¬ 
wealth in this case is that sec. 92, if applied to the Commonwealth 
would practically nullify the express powers granted to the 
Commonwealth in sec. 51 (i.). It must at the outset be 
admitted that though the judgments in the High Court on sec. 
92 present a great, and perhaps embarrassing, wealth of 
experience, learning and ratiocination, the decisions and the 
various reasons which they embody are not always easy to 
reconcile and present considerable differences of judicial 
opinion. This can cause no surprise when the extreme difficulty 
and high importance of the questions are remembered. Before 
the matter is examined in detail, some general observations may 
be made. 


The Constitution of the Commonwealth was, in the words of 
I>ord Haldane, delivering the judgment of this Board in 
Attorney-General for the Commonwealth of Australia v. Colonial 
Sitgar Refining Co. Ltd.^, “ Federal in the strict sense of the 
term.’* He goes on to say that:—“In a loose sense the word 
^ Federal' may be used, as it is there ” [i.e., in the British North 
America Act of 1867] “ used, to describe any arrangement under 
which self-contained States agree to delegate their powers to a 
common Government with a view to entirely new Constitutions 
even of the States themselves. But the natural and li eia 
interpretation of the word confines its application to cases in 
which these States, while agreeing on a measure of ddegation, 
yet in the main continue to preserve their original Constitu¬ 
tions On the following page he adds:—“ In fashioning the 

Constitution of the Commonwealth of Australia the principle 
established by the United States was adopted in preference to 
that chosen by Canada. It is a matter of hysterical know edge 
that in Australia the work of fashioning the future Constitution 


3 
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(1935) 62 C.L.R., at p. 589. 
(1935) 62 C.L.R., at p. 585. 
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was one which occupied years of preparation through the 
medium of conventions and conferences in which the most dis¬ 
tinguished statesmen of Australia took part. Alternative systems 
were discussed and weighed against each other with minute 
care. The Act of 1900 must accordingly be regarded as an 
instrument wliich was fashioned with great deliberation, and 
if there is at points obscurity in its language, this may be taken 
to be due not to any uncertainty as to the adoption of the stricter 
form of Federal principle, but to that difficulty in obtaining 
ready agreement about phrases which attends the drafting of 
legislative measures by large assemblages 

The broad principle of this Federal system is to be found as 
regards the States in particular, in sec. 107, w'hich provides: — 

[He read the section:—] 

As regards the Commonwealth, sec. 51 contains a list of thirty- 
nine enumerated powers with which it is vested. Sec. 52 defines 
the cases in which the power of the Commonwealth is. to be exclu¬ 
sive. Sec. 51 begins as follows:—“51. The Parliament shall, 
subject to this Constitution, have power to make law's for the 
peace, order, and good government of the Commonwealth with 
respect to . . Then comes head (i.), which is essentially 

material in this case. “ Trade and commerce with other coun¬ 
tries, and among the States.” Other heads are “ taxation, but 
not so as to discriminate bctw’cen States or parts of States,” 
bounties, postal, telegraphic, telephone and other like services, 
quarantine, curx’ency, banking and insurance subject to limita¬ 
tions, bills of exchange, influx of criminals and a number of other 
powers. Thus the powers of the States were left unaffected 
by the Constitution except in so far as the contrary was expressly 
provided; subject to that each State remained sovereign within 
its own sphere. The powers of the State wdthin those limits 
are as plenary as are the powers of the Commonwealth. Thus 
the State has the same pow'er as the Commonw'ealth to legislate 
for the peace, order and good government of the State with 
respect to inter-State trade, commerce and intercourse subject 
to the limitations of its territorial sovereignty and so far as sec. 
109, which provides that in the event of inconsistency between 
the law of the Commonwealth and of a State, the former shall 
prevail, does not apply. 

There are, however, certain sections of the Constitution which 
call for special mention as throwing light on secs. 51 and 92. Thus 
reference may be made to the sections dealing with customs and 
excise duties, in particular secfi. 86 to 95, in the midst of which 
sec. 92 is placed. It is well known that one of the objects 
which the Federation sought to achieve was the abolition of 
restrictions on trade between the Colonies and of the diversity 
in the different States of tariffs and border regulations; this 
was described as “the old inter-colonial trade war” (in 
McArthwf^s Case®). Thus sec. 86 provides that on the establish¬ 
ment of the Commonwealth the collection and control of duties 


7 (1914) A.C., at p. 254. 


8 (1920) 28 CXJl., at p. 545. 
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of customs and excise shall pass to the Commonwealth see. 87 
deals with the disposal of the revenue as between Commons t alt 
and States, sec. 88 provides that uniform duties of ' 

be imposed within two years after the establishment of the Com- 

monwealth, sec. 90 provides that. 

T^en Tec interposition of sec. 91, which deals 

with bounties, follows. By sec. 95, Western Australia given 
a temporary and exceptional power to impose duties of custom 

on goods ^ssing into that State and not 
from beyond the limits of the Commonwea th. but s«vh 
were to be collected by the Commonwealth. In addition to 
these sections may be noted sec. 112, which 8'vcs a State 
to levy on imports and exports or on goods ^ 

of a State such charges as may be necessary for executing the 
inspection laws of the State, but these inspection '^‘" s are subject 
to he annulled by the Parliament of the Commonwealth and the 
net produce of the charges is to be for the use of the Comm 

Certain other sections must be read \suth sec- 51 
sec. 98 specifies that trade and commerce is to 1 , 

and State railways, sec. 99 provides against “"y 
the Commonwealth to any State m respect or 

or revenue sec. 100 forbids the Commonwealth by any 
^eg^TuTon of trade or commerce, to abridge the use of waters 
TfTwers, and secs. 101 to 104 deal with the constitution of an 

inter-state commission for the execution and 

the provisions of the Constitution and of laws made thereun 

relating to trade and commerce. , • +i « .,uiTv.ntP 

The question then is one of construction, and m the 
resort must be determined upon the actual words ^ 

in vacuo but as occurring in a single complex instrument 
which one part may throw light on another. The Constitut on 

has been described as the Federal compact and the 

must hold a balance between all its parts. Though the <luestion 

hS-e i^not as to the division of powers between 

and States, but as to the existence in the Commonwealth of 

power which is impugned, yet it appropria^ to apply t^^^^ 

words of Lord Seiborrw in R. v. The established 

Courts of Justice, when a question arises [in regard a L n 

stitution] whether the prescribed limits have been 

must of necessity determine that question; . Z 

in which they can properly do so is by nmters 

the instrument by which, affirmatively, the legislative po^^e^s 

were created, and by which, negatively, they are restricted. It 
what has been done is legislation, within the 

the affirmative words which give the power and if it violates 
no express condition or restriction by which that power is limited 
(in which category would, of course, be included any Act of tt^ 
Imperial Parliament at variance wit.h it), it is not for any Lourt 

9 (1878) 3 App. Caa. 889. at pp. 904. 905. 
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of Justice to inquire further, or to enlarge constructively those 
conditions and restrictions.” 

It is true that a Constitution must not be construed in any 
narrow and pedantic sense. The words used are necessarily 
general and their full import and true meaning can often only 
be appreciated when considered, as the years go on, in relation 
to the vicissitudes of fact which from time to time emerge. It 
is not that the meaning of the words changes, but the changing 
circumstances illustrate and illuminate the full import of that 
meaning. It has been said that “ in interpreting a constituent 
or organic statute such as the Act [i.e., the British North 
American Act], that construction most beneficial to the widest 
possible amplitude of its powers must be adopted ” {British 
Coal Corporation v. The King'^^). But that principle may not 
be helpful, where the section is, as sec. 92 may seem to be, a 
constitutional guarantee of rights, analogous to the guarantee 
of religious freedom in sec. 116, or of equal right of all residents 
in all States in sec. 117. The true test must, as always, be the 

actual language used. Nor can any decisive help here be 

derived from evidence of extraneous facts existing at the date of 
the Act of 1900; such evidence may in some cases help to 
throw light on the intention of the framers of the statute, though 
that intention can in truth be ascertained only from the language 
used. But new and unanticipated conditions of fact arise. It 
may be that in 1900 the framers of the Constitution were think¬ 
ing of border tariffs and restrictions in the ordinary sense and 
desired to exclude difficulties of that nature, and to establish 
what was and still is called “ free trade,” and to abolish the 
barrier of the State boundaries so as to make Australia one 
single country. ^ Thus they presumably did not anticipate those 
commercial and industrial difficulties which have in recent years 
led to marketing schemes and price control, or traffic regulations 
such as those for the co-ordination of rail and road services to 
say nothing of new inventions, such as aviation or wireless. The 
problems, however, of the Constitution can only be solved as 
they emerge by giving effect to the language used. 

Before their Lordships proceed to the task of construction 

• X cannot shelter under the decision 

in McArthur s Case^\ as the High Court felt they ought to do. 
The construction of sec. 92 has recently been dealt with by this 
Board in James v. Coxran^^ where it was said:_ 

[He quoted the passage from that judgment stating that it was 
not then necessary to determine whether Con. sec. 92 bound the 
Commonwealth, and continued :—] 

Hence the actual decision in that case does not throw light 
directly on the question before their Lordships in this appeal. 
This Board were there dealing with the effect of sec. 92 in the 
special circumstances of that case; no doubt they were con¬ 
ic (1935) A.C. 500, at p. 518. 

11 (1920) 28 C.L.R. 530. 

12 (1932) A.C. 542, at p. 560 ; 47 CXJl. 386, at pp. 397, 398. 
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sidering the section only as applying to the States, Init the 

decision must be considered now, along with the ‘ " ’ 

in the High Court in order to examine the aliment t at 1 1 c c 
is such an antinomy between sec. 51 and sec. tha I 

cannot both apply to the Commonwealth. , 

advanced on behalf of the respondents may baldly thus 

expressed; trade and commerce mean the same thing in se ^ 
51^(1 1 and in sec. 92: the former section gives the Common 
wealth power to make laws with respect to inter-State trade am 
rommerce- sec 92 enacts that inter-State trade and corn nercc 
are to be absolutely free: “ absolutely free 

free from all governmental interference and control, whether 
iegislati^ or elecutive: hence, it is saitl, there arises a direct 
and complete antinomy. The solution I”'."'’""";',®''pm ® 
attractive aspect of simplicity, but is it not 

Will it bear examination? Furthermore, the solution is not 
Zt sec. 92 simply cancels sec. 51 (i.), but t'la sec^ 51 (O 
overrides sec 92 so that the Commonwealtli is unattcetect oy 
^ec 92, though sec. 51 (i.) is prefaced by the "ords * subject 
to the Constitution.” of which sec. 92 is a P^^t and th i g^ ^ th^ 
provision for absolute freedom of in er- ■ unaffected 

obviously come to nothing, if the Commonwealth n ere unaftected 

hv sec 92 The section on its face is not qualified or iiniiteci. 

Vefore turnteg to the statute with the object of coi^tru.ng 
its language in order to settle the problem, to be co 

venient^to refer briefly to some of the decisions of the High 
Court tnd to the decision of the Judicial Committee in order to 
see if they support the theory that there is the comp etc “otmomy 
or overlapping between the two sections wh ch ha^ been pio 

pounded. It will be remembered that these ^Fo“in sLking 
sec. 92 as applied to the States but they are helpful in seeking 

to ascertain what exactly sec. 92 means. 

In the decisions of the High Court on sec 92 a line is genera y 
drawn at McArthur's Case^^_ in 1920. Before that case th 
Judges of the High Court (including Or^ffith C.J. “O'!" 

Barton and Gavan Duffy J.T.I referred to the 

expressly that it applied equally to Commonwealth and states 
?t w^ ako incidentklly observed that sec. 92 left scope for the 
Commonwealth to act under sec. 51 (i.). , , . , .. 

The first case to be noted is Fox v Robbins where i 
held that a State law requiring a higher licence t^e to P 
for selling wine manufactured from fruit groryn 'P , 

was invalid under sec. 92. “ This provision,” said C.J 

“would be quite illusory if a State could impose 
upon the sal4 of the products of other States ^h'ch ^are^ noj 

imposed upon the sale of home products . Inconsis- 

burden imposed on the imported products was clearly . 

tent with the absolute freedom of the border. In R. J. 

Ex parte Benson'®, it was held that intercourse in 


13 (1920) 28 C.L.R. 530. 

14 (1909) 8 C-L.R. 115. 


15 (1912) 8 O.L.R.. at pp. 119. 120. 

16 (1912) 16 C.L.R. 99. 
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was not limited to commercial intercourse and that the right of 
the people of Australia to cross a State line was not so restricted. 
Isaacs J. said:—“In my opinion, the guarantee of inter-State 
freedom of transit and access for persons and property under sec. 
92 is absolute—that is, it is an absolute prohibition on the Com¬ 
monwealth and States alike to regard State borders as in them¬ 
selves possible barriers to intercourse between Australians 
An Act prohibiting the entry into the State of ex-criminals from 
another State was held by Isaacs and Higgins JJ. to be invalid. 

The three other cases before 1920 were not quite so simple. 
They dealt with war-time State Acts for expropriating foodstuffs 
or for keeping them within the State. The first, generally 
described as the Wheat Casc^®, held that the Wheat Acquisition 
Act 1914, of New South Wales, was not a contravention of sec. 
92; wheat had been expropriated under that Act, subject to 
compensation, contracts were to be cancelled so far as not com¬ 
pleted by delivery. Isaacs J. thus summed up his opinion:—“ I 
am clearly of opinion that sec. 92 has no such function, and 
that while neither States nor Commonwealth can detract from 
the absolute freedom of trade and commerce between Australian 
citizens in the property they possess, there is nothing to prevent 
either States or Commonwealth, for their own lawful purposes, 
from becoming themselves owners of that property and applying 
it, according to law, to the common welfare Gavan Dufjy 

J, said:—“ It is to be observed that sec. 51 (i.) of the Constitu¬ 
tion enables Parliament to make laws for the peace, order, and 
good government of the Commonwealth with respect to ^ Trade 
and commerce with other countries, and among the States.’ The 
words ‘ absolutely free ’ in sec. 92 must, therefore, be subject 
to some limitation so as to give them a meaning which is con¬ 
sistent with the existence of this legislative power, and the 
meaning when ascertained must be the same always and in all 
conceivable circumstances; it must apply equally when we are 
considering the right of the Commonwealth to legislate under 
sec. 51 (i.), and of the States to legislate under sec. 107 

But this case which has never been expressly overruled, was 
distinguished in Foggitt Jones cfc Co. v. New South IVales^^, 
where it was held that an Act declaring that all stock and meat 
in the State should be kept at the disposal of the Government 
in aid of army supplies, was in breach of sec. 92 because it 
prevented the transport of the stock across the border though 
the property in the stock was left in the owners. Soon after¬ 
wards, in Duncan v. Queensland^^, a different conclusion was 
arrived at by the majority of the Court on an Act not apparently 
distinguishable in its terras from the New South Wales Act; it 

17 (1912) 16 C.L.R., at p. 117. 

18 (1915) 20 C.E.R. 54. 

19 (1915) 20 C.L.R., at p. 101. 

20 ( 1915 ) 20 C.L.R.. .at pp. 104, 105. 

21 (1916) 21 C.LJl. 357. 

22 (1916) 22 C.L.R. 556. 
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was there said that the Act operated as “ a dedication of the 
stock and meat to public purposes.” To the objection that the 
stock was removed from employment in inter-State trade, st) that 
it could not be moved into another State, the answer was ‘xiven 
that the real object of the Act was to conserve the stock and 
meat for the use of the Imperial forces. 

The correctness of this last case may be questioned, and was 
indeed expressly dissented from in ^IcArthur*s Case^^ by the 
majority of the Court, but what is clear is that in this and the 
preceding cases the High Court was concerned with the question 
of freedom in passing the State borders. It might well be said 
that that freedom was not affected by a recpiisition, but was 
affected by a measure w'hich prevented the taking of goods across 
the border into another State. 

Then came McArthur^s Case ^^—which introduced a new con¬ 
ception. The question there was not limited to the question of 
freedom from restriction or burden or impost because of or in 
respect of actual or prospective passing from State to State. 
The freedom claimed and admitted was freedom from all govern¬ 
mental control extending over the whole of any transaction 
which is treated as having the characteristic of inter-State com¬ 
merce. This is something which goes beyond the mere act of 
transportation over the territorial frontier. “ All the cominei- 
cial dealings and all the accessory methods in fact adopted by 
Australians to initiate, combine and effectuate the movement 
of persons and things from State to State arc all parts of the 
concept, because they are essential for accomplishing the 
acknowledged end “Absolutely free ” means, so the majority 

of the Court held, free from all governmental control by every 
governmental authority to w’hoin the command contained in the 
section is addressed, that is, as trade and commerce and inter¬ 
course. But liberty it is conceded is not equivalent to anarchy 
or license. The analogy of free speech was adduced, as an 
instance in which freedom was reconciled with law. But this 
wide conception of the freedom given under sec. 92, if applied 
to the Commonwealth, would, so the judgment piocceded, prac¬ 
tically nullify sec. 51 (i.) and render impossible various Com¬ 
monwealth Acts, so far as they relate to inter-State transactions, 
such as the Australian Industries Preservation Act, and others; 
hence the conclusion was reached that sec. 92 cannot apply to 
the Commonwealth. The Act in question in that case was the 
Queensland Profiteering Prevention Act 1920, which made it 
unlawful for any trader in the State whether as principal or 
agent to sell goods at prices higher than the prices declared: 
the issue was whether agents for the plaintiffs, a Sydney firm, 
were committing a breach by selling in the State, at prices 
higher than the prescribed prices, goods of the plaintiffs to be 
despatched from Sydney and delivered to the purchasers in the 
State. It was held that the Act was invalid as contravening sec. 

23 (1920) 28 C.L.R. 630. ^5 28 C.I/.R., at p. 549. 

24 (1920) 28 C.E.R. 630. 
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92: in other words the protection of sec. 92 was taken to extend 
over the whole of the transaction until the sale was completed 
by delivery. There was no prevention or hindrance under the 
Act in respect of the passage of goods from State to State; the 
law applied equally to all goods sold in the State whether or 
not they came across the border; there was no discrimination 
against the plaintiffs’ goods; rather there was discrimination 
in favour of them: they were held to fall into a class of privi¬ 
leged goods. It was said the prices might be so fixed as to 
place the sellers from the adjoining States at a disadvantage 
and have the same effect as a customs duty or bounty. But 
nothing of the sort was suggested to be in fact the case; on 
the contrary it seems these sellers had a preference. In truth 
the decision deprived Queensland of its sovereign right to 
regulate its internal prices. 

Thus the theory that sec. 92 did not bind the Commonwealth 
came into existence twenty years after the Commonwealth Act 
and as a corollary to a new construction of sec. 92. 

Reference may now be made to later cases in which this idea 
appears to have been departed from. In Roughley v. New 
South Wales; Ex parte Beavis^^, the validity of the Farm 
Produce Agents Act 1926 (N.S.W.) was attacked. That Act 
made it an offence for any person in the State to act as a farm 
produce agent unless licensed by the State; it required a farm 
produce agent to produce accounts and obey various other regu¬ 
lations. The question was whether that Act could legally be 
applied to agents selling for principals in other States who sent 
their goods to Sydney for sale; it was claimed that the Act was 
invalid because it infringed sec. 92 as interfering with the 
freedom exacted by that section. That claim was rejected by 
the majority of the Court (Starke J. dissenting), on the ground 
that the agents' operations were purely intra-State or domestic, 
and constituted a separate business, distinct from that of their 
principals. But Isaacs J. consistently with McArthur’s Case^"^ 
said:—“All agency is forbidden in the nature of farm produce 
agency, except as prescribed. Therefore, agency as a part, and 
in many cases an essential part, of inter-State trade is included. 
That is patently an infringemnet of sec. 92 ’’^®. 

In this connection it is convenient to pass at once, returning 
later to certain intervening cases, to an important series of cases, 
of which R. v. Vizzard; Ex parte affords the best example. 

The question in that case was whether the State Transport (Co¬ 
ordination) Act 1931 (N.S.W.) contravened sec. 92. That Act 
provided that no public motor vehicle should be operated in the 
State unless it was licensed; a Board was established with wide 
powers to grant or refuse licences and also to impose conditions; 
a licence fee was to be paid. For various reasons, in particular 
the heavy State expenditure on railways and roads, the problem 
of co-ordinating railway and road services had become of great 

2« (1928) 42 C.L.R. 162. 2® (1928) 42 C.L.R., at p. 185. 

27 (1920) 28 C.L.R. 530. 29 (1933) 50 CiJR. 30. 
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national importance. The appellant’s motor lorry was a com¬ 
mercial vehicle used for the conveyance of goods from Melbourne 
to a place in New South Wales. It was not licensed, with the 
result that the driver was convicted under the Act. He appeaknl 
on the ground that the Act was invalid because it contravened 
sec. 92. Gavan Duffy C.J., Rich, Evatt and McTieman^). 
held it did not. Starke and DLvon .IJ. dissented. The validity 
of the two propositions laid down in McArthur’s Case was there 
for the first time formally challenged. Commonwealth had 

intervened and on their behalf that distingished constitutional 
lawyer. Sir Robert Garran, K.C., submitted that within the limits 
to which sec.92 should be confined,it bound the t ommonwealth and 
that the ruling in McArthur’s Case^o ^vas wrong. Gavan Duffy 
C.J., Evatt and McTieman JJ. agreed with this argument in 
principle though Gavan Duffy C.J. thought it unnecessary 
there should be an express decision by his casting vote. Ine 
elaborate judgment of Evatt J. in that case is of great impor¬ 
tance. It is impossible to quote here at length from it, one 
short passage^^ may be extracted:—“ Sec. 92 does not guarantee 
that, in each and every part of a transaction which includes the 
inter-State carriage of commodities, the owner of the commodi¬ 
ties, together with his servant and agent and each and every inde¬ 
pendent contractor co-operating in the delivery and marketing ol 
the commodities, and each of his servants and agents, possc-sscs, 
until delivery and marketing are completed, a right to ignoie 
State transport or marketing regulations, and to choose 
when and ivhere each of them will transport and ^ ® 

commodities.” Evatt J. points out that Roughley’s Case^ is m 
truth inconsistent with what was laid down in McArthur s 
Case^^. If this reasoning, which in Vizzard’s Case 
primarily applied to the States, as it seems to be, is correct, then 
in principle it applies mutatis mutandis to the Commonwealth s 
powers under sec, 51 (i,) and shows that sec, 51 (i-) has a wi er 
range than that covered by sec. 92. 

Vizzard’s Case^^ was followed in O. Gilpin 
sioner for Road Transport and Tramways (iV.S.Tv.) . A 
similar case had been Willard v. Rawson^^. 

James v. Cowan^^ had by that time been decided by this 
Board. That authoritv dealt with dried fruits legislation 
enacted by the State of South Australia; His Majesty in Coun¬ 
cil reversed the decision of the High Court, preferring the dis¬ 
senting judgment of Isaacs J-, and held that the State Act which 
gave to the State powers of compulsory acquisition and the 
orders and seizures made under it, were invalid as contravening 
sec. 92. The Board held that the Act in question, partly by 
reason of its actual provisions, partly by reason of its admitted 
object, was tantamount to a prohibition of export: Lord Atlcin 

30 (1920) 28 C.L.R. 630. (19^) ^ C.L.R. 30 

31 (1933) 50 C.L.R., at p. 94. 35 (19g) 52 g ^ 189. 

32 (1928) 42 C.L.R. 162. (19^) 47 C L R 386 

33 (1920) 28 C.L.R. 630. (1932) A.C. 642, 47 O.L.K. 385. 
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said^®, in reference to the powers of expropriation:—“If the 
real object of arming the iMinister with the power of acquisition 
is to enable him to place restrictions on inter-State commerce, 
as opposed to a real object of taking preventive measures 
against famine or disease and the like, the legislation is as 
invalid a^s if the Legislature itself had imposed the commercial 
restrictions.” He added:—“ It may be conceded that, even with 
powers granted in this form, if the Minister exercised them for 
a primary object which was not directed to trade or commerce, 
but to such matters as defence against the enemy, prevention 
of famine, disease and the like, he would not be open to attack 
because incidentally inter-State trade was affected.” 

The importance of this decision for the present purpose is that 
the test there adopted was whether the object of the Act was 
to prevent “ the sale of the balance of the output in Australia 
the Act was directed “ against selling to any of the States ” in 
Lord Atkin’s words; so regarded the case is simply that of a 
restriction or prohibition of export from Stat« to State, which 
necessarily involves an interference with the absolute freedom 
of trade among the States. The Board found it unnecessary 
to undertake the difficult task of defining the precise boundaries 
of the absolute freedom granted to inter-State commerce by 
sec. 92. 

James v. Cowan^’^ was followed and applied by the High Court 
{Evatt J. dissenting) in Peanut Board v. Rockhampton Harbour 
Board^^, in which the Wheat Case^^ was distinguished. The 
producers of the peanuts, it was held, were prevented by the 
Act from engaging in inter-State and other trade in the com¬ 
modity. . The Act embodied, so the majority of the Court held, 
a compulsory marketing scheme, entirely restrictive of any 
freedom of action on the part of the producers: it involved a 
compulsory regulation and control of all trade, domestic, inter¬ 
state and foreign; on the basis of that view, the principles laid 
down by this Board were applied by the Court. 

There are only a few other cases to which their Lordships 
desire to refer. Vacuum Oil Co. Pty, Ltd. v. Queensland^^ was 
a case in which it was held that a burden placed (in substance) 
on the first seller in the State of imported petroleum, was in 
truth, though not in form, a sort of tax or impost; so regarded 
it clearly infringed sec. 92, though its operation and incidence 
only took effect at an interval after the border was passed. 

The earlier case of Ex parte Nelson [Ao. 1]^® may be con¬ 
trasted with the case of Tasmania w Victoria^. In the latter 
case the validity of a Victorian proclamation was attacked: the 
proclamation absolutely prohibited the importation into Victoria 

38 (1932) A.C., at pp. 558, 559 ; 47 C.L.R., at pp. 396, 397. 

39 (1932) A.C. 542 ; 47 C.L.R. 3S6. 

40 (1933) 48 C.L.R. 266. 

41 (1915) 20 C.L.R. 54. 

42 (1934 ) 51 C.L.R. 108. 

43 (1928) 42 C.L.R. 209. 

44 (1935) 52 C.L.R. 157. 
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of potatoes from Tasmania; it was held to be invalid not only 
because it was unauthorized by the State Act under which it 
purported to be made, but because it contravened sec. 92; it 
directly and absolutely put an end to the trade in jiotatocs 
between those States. It w'as said'*^ in the judgment of (iavan 
Dujjy C.J., Evatt and McTiernan JJ.:—“ In the present case it 
is neither necessary nor desirable to mark out the precise degree 
to which a State may lawfully protect its citizens against the 
introduction of disease, but, certainly, tlie relation between tlic 
introduction of potatoes from Tasmania into the State of Victoria 
and the spread of any disease in the latter is, on the face of the 
Act and the proclamation, far too remote and attenuated to 
warrant the absolute prohibition imposed.” In Xclson*s Casc^^, 
the Act authorized the proclamation jirohibiting or more 
correctly restricting the introduction into the State of cattle 
from a district in another State in which there was reason to 
believe infectious or contagious disease in stock existed. The 
High Court was equally divided; the view which prevailed that 
the Act was valid seems to have been based on the ground that 
the true nature of the legislation was not to restrict freedom 
of inter-State commerce, but to protect the flocks and herds 
of New South Wales against contagious and infectious diseases. 
This view was disputed by the three Judges who dissented. In 
Tasmania v. Victorian‘S some of the Judges in that case also 
questioned the correctness of that view while upholding the actual 
decision on other grounds. It is certainly difficult to read into 
the express w'ords of sec. 92 an implied limitation based on 
public policy. It is true that once the cattle or goods have 
crossed the border, they become liable to inspection under sec. 
112 and also to the State laws of health and sanitation; that 
circumstance may render the difficulty of principle less impor¬ 
tant practically. But the question whether in proper cases the 
maxim ** salus populi est suprema lex could be taken to over¬ 
ride sec. 92 is one of great complexity. Their Lordships in this 
case will accordingly follow the example set by this Board in 
James v. Cowann^ and treat the question as reserved until it 
arises, if it ever does. 

This survey of the cases, as it is, inevitably brief and incom¬ 
plete has been undertaken simply in order to show that the 
propositions laid down in McArthur^s Cose'*’, which arc the 
foundations of the respondent’s argument that sec. 92 docs not 
bind the Commonweatlh, were not merely novel when first 
enunciated, but have not been applied by the High Court in 
practice in subsequent decisions, though re-affirmed from time 
to time in dissenting judgments. 

Before their Lordships proceed to construe the relevant sec¬ 
tions of the Constitution, they desire to notice the argument 

•*5 (1935) 52 C.L.R., at p. 168. ^8 (1932) A.C. 542 ; 47 C.L.R. 386. 

46 (1928) 42 C.L.R. 209. 49 (1920) 28 C.L.R. 530. 

47 (1935) 52 C.L.R. 157. 
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that certain Federal statutes have been enacted on the assump¬ 
tion that sec. 92 does not bind the Commonwealth. 

The Post and Telegraph Act 1901-1923, contains a great 
number of detailed regulations with reference to the posting, 
stamping, delivery and so forth of letters, the transmission of 
telegrams, etc., including inter-State intercourse. But if free¬ 
dom is understood in a certain sense, all these matters come 
within the powers given by sec. 51 (i.) and (v.) to make laws 
with respect to trade and commerce and postal and other services. 
Sec. 98 of the Act calls for special notice: it forbids and makes 
it an olTcnce subject to specified exceptions to send or carry a 
letter for reward otherwise than by post. As this provision 
applies to inter-State as well as intra-State correspondence, it 
is in one sense a limitation on freedom of intercourse, assuming 
that term to include correspondence and it may thus be regarded 
as an interference with trade. Whether that is so or not, it 
is however a limitation notoriously existing in ordinary usage 
in all modern civilized communities; it does not impede freedom 
of correspondence, but merely as it were, canalizes its course 
just as “ free speech ” is limited by well known rules of law. 
Very much the same is true of the Wireless Telegraph Act 1905. 
Nor can it be fairly said that the Secret Commission Act 1905, 
interferes with freedom of commerce in any sense in which that 
term is properly used. It forbids irrespective of any State 
boundary, objectionable trade practices in inter-State trade. It 
merely illustrates how the Commonwealth can make laws under 
sec. 51 (i.) with respect to inter-State trade and commerce with¬ 
out infringing sec. 92. The same is true of the Commerce 
(Trade Description) Act 1905-1933, which is merely directed 
to a special form of falsification. The Australian Industries 
Preservation Act 1906-1930 is for the repression of destructive 
monopolies and is aimed at preventing illegitimate methods of 
trading. Similarly the Sea Carriage of Goods Act 1924, which, 
following the British Act, adopts the Hague Rules, and requires 
that any bill of lading to which the Act applies must either in 
fact conform to or must be deemed to conform to the conditions 
embodied in these Rules, does not even render compulsory the 
issue of a bill of lading: it merely says that if the parties 
choose to have a bill of lading it must contain or be deemed to 
contain the prescribed stipulations. The Transport Workers 
Act 1928-1929 was discussed in Huddart Parker Ltd. v. The 
Commcrnwealth!^^^ where the validity of regulations made under 
the Act was upheld, the point raised being whether the matter 
fell within the Commonwealth powers under sec. 51 (i.). Sec. 
92 was not discussed because it was assumed that sec. 92 did 
not apply to the Commonwealth. Indeed, as already stated, 
the question w'hether sec. 92 applied to the Commonwealth has 
never been the subject of decision in any case until the present. 
In the same way, James v. The CommoiiweaLth^^ was decided 
on other grounds, it being assumed that sec. 92 did not bind the 

so (1931) 44 C.L.R. 492. 51 (1928) 41 CLR. 442. 
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On Tn monwealth. In the Transport A\orkers Act as in otlior 
like statutes, which need not be further here enumerated or 
discussed, there was no question of interference with freedom 
in passing across the State borders; they merely illustrate the 
width of the powers given by sec. 51 (i.). On the other hand, 
the Dairy Produce Act 1933-1935. raises exactly the same issue 
as that raised in this case in respect of the Dried Fruits Act 

1928-193S 

It is now convenient to examine the actual language of the 
Constitution so far as relevant, in order to ascertain its true 
construction. 

The first question is what is meant by “ absolutely free m 
sec. 92. It may be that the word absolutely adds nothing. The 
trade is either free or it is not free. “Absolutely ” may perhaps 
be regarded as merely inserted to add emphasis. The expres¬ 
sion “ absolutely free ” is generally described as popular or 
rhetorical. On the other hand “ absolutely ” may have been 
added with the object of excluding the risk of partial or veiled 
infringements. In any case the use of the language involves 
the fallacy that a word completely general and undefined is most 
effective. A good draftsman would realize that tlic mcie 
generality of the word must compel limitation in its interpreta¬ 
tion. “ Free ” in itself is vague and indeterminate. It must 
take its colour from the context. Compare, for instance, its 
use in free speech, free love, free dinner and free trade. Free 
speech does not mean free speech; it means speech hedged in 
by all the laws against defamation, blasphemy, sedition and so 
forth; it means freedom governed by law as was pointed out 
in McArthur's Case^^. Free love, on the contrary, means licence 
or libertinage, though even so there are limitations based on 
public decency and so forth. Free dinner generally means fice 
of expense, and sometimes a meal open to anyone who c(^cs, 
subject however to his condition or behaviour not being objec¬ 
tionable. Free trade means in ordinary parlance freedom from 
tariffs. 

Free in sec. 92 cannot be limited to freedom in the last-men¬ 
tioned sense. There may at first sight appear to be some plausi¬ 
bility in that idea, because of the starting point in time spccincd 
in the section, because of the sections which surround see 92 
and because the proviso to sec. 92 relates to customs duties. 
But it is clear that much more is included in the term; customs 
duties and other like matters constitute a merely pecuniary 
burden; there may be different and perhaps more drastic ways of 
interfering with freedom, as by restriction or partial or complete 
prohibition of passing into or out of the State. 

Nor does free ” necessarily connote absence of discrimination 
between inter-State and intra-State trade. No doubt conditions 
restrictive of freedom of trade among the States will frequen y 
involve a discrimination; but that is not essential or decisive. 
An Act may contravene sec. 92 though it operates in restric ion 
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both of intra-State and of inter-State trade. A compulsory 
seizure of goods such as that in James v. Cowan^^ may include 
indifferently goods intended for intra-State trade and goods 
intended for trade among the States. Nor can freedom be 
limited to freedom from legislative control; it must equally 
include executive control. 

Tlien there is the conception enunicated in McArthur^s Case^^ 
that “ free means free from every sort of impediment or control 
by any organ of Government, legislature or executive to which 
sec. 92 is addressed with respect to trade, commerce or inter¬ 
course, considered as trade, commerce and intercourse. The 
sco])e of this view has already been indicated. It involves a 
conception of inter-State trade, commerce and intercourse com¬ 
mencing at whatever stage in the State of origin tlie operation 
can be said to begin and continuing until the moment in the 
other State when the operation of inter-State trade can be said 
to end: the freedom is postulated as attaching to every step 
in the sequence of events from first to last. Now it is true that 
for purposes of sec. 51 (i.), the legislative powers of the Com¬ 
monwealth may attach to the whole series of operations which 
constitute the trade in question, once it has fallen into the 
category of inter-State trade; hence the variou.-- Acts to some of 
which reference has been made here. But when it is sought 
to apply this to sec. 92. difficulties at once ari:sc. It seems in 
practice only to have been so applied in McArthii'i'’s Casc^'*, 
and it is doubtful if it was so applied even there, but it has 
been rejected in Roughley’s Case^^ and Vizzard’s Case®®, and 
the other transport cases. But even in McArthur's Casc^^ it 
was recognized that such freedom was qualified; the analogue 
of freedom of speech was there taken, but it has already been 
explained what limitations that involves. Nor is help to be 
derived from speaking of freedom of trade as trade: as well 
speak of freedom of speech as speech. Every step in the series 
of operations which constitute the particular transaction, is 
an act of trade; and control under the State law of any of these 
steps must be an interference with its freedom as trade. If 
the transaction is one of sale, it is governed at every stage, from 
making the contract, until delivery—by the relevant Sale of 
Goods Act. If it is a bill of exchange, similarly the Bills of 
Exchange Act applies. If it involves sea, railway or motor 
caiiiage, relevant Acts operate on it; it is subject to executive 
or legislative measures of State or Commonwealth dealing with 
wharves or warehouses or transport workers It must be so 
subject. Otherwise the absurd result would follow that the 
intci-State operation of trade w’ould be immune from the laws 
of either State, of the State of origin equally with the other 
State. There would thus be in every State a class of dealings 
and acts entirely immune from the general law of the State, 
though only distinguishable from other like dealings and acts by 

53 (1932) A.C. 542 ; 47 C.L.R. 3S6 55 (1928) 42 CX.R. 162 
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the fact ^at they are parts of an inter-State transaction. It 
is to avoid this paradox, that it was said that the gap can only 
be filled up by the Commonwealth—a point for the moment 
reserved. 

But if freedom is to be found in practice the line must be 
drawn somewhere. If no help is to be got from the formula 
** trade and commerce as such/’ neither can it be found by saying 
that freedom under sec. 92 is applied to acts not persons. For 
instance, it is said a man may be arrested for crime while about 
to cross the frontier in the course of a trade operation, and that 
is no infringement of sec. 92. That is true enough, but not 
very helpful: trade no doubt consists of acts (including docu¬ 
ments) , but acts imply persons who perform or create them 
even if only to work the necessary machines. Nor is much 
help to be got by reflecting that trade may still be free, though 
the trader has to pay for the different operations, such as tolls, 
railways rates, freight and so forth. Nor has it been suggested 
that sec. 92 bars the seller’s ordinary right of stoppage in transitu 
if the sale is inter-State. 

If no definite delimitation of the relevant idea of freedom is to 
be derived from these considerations, in particular, if the for¬ 
mula freedom of trade “ as such ” is not sufficient, where is the 
line to be drawn and where is the necessary delimitation to be 
found? The true criterion seems to be that what is meant is 
freedom as at the frontier or, to use the words of sec. 112, in 
respect of “ goods passing into or out of the State.” What is 
meant by that needs explanation. The idea starts with the 
^y.^^itted fact that federation in Australia, was intended {iyiter 
alia) to abolish the frontiers between the different States and 
create one Australia. That conception involved freedom from 
custonM duties, imports, border prohibitions and restrictions of 
every kind: the people of Australia were to be free to trade 
with each other and to pass to and fro among the States without 
burden, hindrance or restriction based merely on the fact 
that they were not members of the same State. But it has 
become clear from the various decisions already cited that such 
burdens and hindrances may take diverse forms, and indeed 
appear under various disguises. One form may be a compul¬ 
sory acquisition of goods, as in James v. Cowan^"*, or the Peanut 
if in truth the expropriation is directed wholly or par¬ 
tially against inter-State trade in the goods, that is, against 
selling them out of the State. Another form may be that of 
placing a special burden on the goods in the State to which they 
have come, simply because they have come from the other State, 
as in the Vacuum Oil Case^^\ more obvious cases are those of 
undisguised restrictions on passing from State to State. The 
actual restraint or burden may operate while the goods are still 
in the State of origin, as in the case of a compulsory expropria¬ 
tion or a standstill order, or it may operate after they have 

57 (1932) A C. 542 ; 47 C.L.R. 266. 59 ( 1934 ) 51 C.L.R. 108. 
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arrived in the other State, as in the Vacuum Oil Case^^, In 
every case it must be a question of fact, whether there is an 
interference with this freedom of passage. Their Lordships 
are of opinion that this construction is not inconsistent with any 
decided case, with the doubtful exception of McArthur^s Case^^. 
As a matter of actual language, freedom in sec. 92 must be some¬ 
how limited, and the only limitation which emerges from the 
context and which can logically and realistically be applied is 
freedom at what is the crucial point m mter-State trade, that 
is at the State barrier. 

This construction also makes sec. 51 (i.) consistent with sec. 
92 so far as concerns the Commonwealth, which in their Lord- 
ships’ judgment, as they will now state, is bound by sec. 92 
equally wUh the States. So far as the language of the section 
goes, no countenance is afforded for the contrary view. The 
language is quite general. It is in terms not subject to any 
exception or limitation. It is the declaration of a guaranteed 
right; it would be worthless if the Commonwealth was com¬ 
pletely immune and could disregard it by legislative or executive 
act. It is difficult if not impossible to conceive that anyone 
drafting a statute, especially an organic statute like the Con¬ 
stitution, would have written out sec. 92 in its present form, if 
what was intended was a constitutional guarantee limited to 
the States but ineffective so far as regards the Commonwealth. 
Sec. 92 is found in a series of sections which deal both with 
the Commonwealth and the States: indeed the proviso to sec. 
92 directly applies to the Commonwealth. The Constitution 
when it is enacting a section which is only to apply either to 
the Commonwealth or to the States exclusively, indicates that 
intention in clear terms, as in secs. 98. 99, 100, 102, 116, which 
specifically relate to the Commonwealth, and secs. Ill, 112, 113, 
114 and 115. It is true that there are certain sections which 
deal specifically ^dth the trade and commerce power of the 
Commonwealth, in particular, secs. 98, 99, 100, though these 
sections do not either individually or collectively cover the 
same ground as sec. 92; there are also other sections which 
relate specifically to the trade powers of the States, in particular 
sec. 112 (inspection laws) and 113 (liquor laws). None of these 
sections however directly help in the construction of sec. 92. 

The real argument on which the theory is based that sec. 92 
does not bind the Commonwealth is that sec. 92 if it applied 
to the Commonw’ealth would nullify or practically nullify sec. 
51 (i.). If that were so, the same would be true of various 
other heads in sec. 51. That was the theory expounded in 
McArthur’s Their Lordships have explained why they 

reject that theory. They will only add a few observations. 
One is that though trade and commerce mean the same thing in 
sec. 92 as in sec. 51 (i.), they do not cover the same area, because 
sec. 92 is limited to a narrower context by the word “ free "; the 
critical test of the scope of sec. 92 is to ascertain what is meant 
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by “ free their Lordships have sufficiently stated, and will not 
repeat, their opinion on that point. But if that theory enun¬ 
ciated in McArthur^s fails, the only substantial aif^uincnt 

for the respondent's contention fails. It may further be observed 
in reference to the contention that there is antinomy between 
sec. 92 and sec. 51 (i.), that the same antinomy would arise 
between sec. 92 and sec. 107. By see. 107 every State power is 
saved unless it is exclusively vested in the Commonwealth or 
withdrawn from the Parliament of the State. Sec. 51 (i.) does 
not give exclusive powers to the Commonwealth. Each State 
has therefore the full power except where see. 109 applies, to 
interfere with inter-State freedom, within its own territory and 
at its border; hence if sec. 92 were construed as the respondents 
contend, there would be exactly the same antinomy in regard 
to the States; the only difference would be that see. 51 (i.) is 
express; but that is immaterial because bt)th sec. 51 (i.) and 
sec. 107 are expressly subject to the Constitution and the latter 
section imports every State power as fully as if specifically set 
out, whereas the Commonwealth only possesses powers expressly 
conferred. There could be no question in regard to the Com¬ 
monwealth of powers ^vithdrawn. 

For these reasons their Lordships are of opinion that sec. 92 
binds the Commonwealth. On that footing it seems to follow 
necessarily that the Dried Fruits Act 1928-35 must be held to 
be invalid. On the interpretation of “ free ” in sec. 92, the 
Acts and the regulations either prohibit entirely, if there is no 
licence, or if a licence is granted, partially prohibit inter-State 
^ade. Indeed the contrary was but faintly contended if the 
Commonwealth were held to be bound by the section. 

The conclusion of the matter is that in their Lordships’ judg¬ 
ment sec. 92 applies to the Commonwealth and that being so, the 
Dried Fruits Act and regulations should be declared invalid as 
contravening sec. 92. 

[He then made some general observations not touching the 
substance of the decision.] 

Notes. 

(a) This case is now the starting point for all decisions on 
Con. sec. 92, but the continued differences of opinion in the High 
Court in subsequent cases are sufficient evidence that their Lord- 
ships’ opinion has not made the task of interpretation much 
easier. The conception of “ freedom at the frontier ” is merely 
a metaphor, and not the major premiss of a syllogism. The 
most important parts of the decision are the definite approval 
or disapproval of earlier cases and the list of Commonwealth 
Acts which their Lordships described as validly enacted. By 
expressly reserving their opinion as to Nelson*s Case, their Lord- 
ships leave unresolved the question whether an Act directed solely 
at inter-State trade, commerce and intercourse will be valid 
if for the prevention of famine, disease and the like. 
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(b) Just as in James v. Cowan their Lordships strongly 
approved a particular High Court opinion—(that of Isaacs J. 
in the same case)—so in the principal case they approve the 
opinion of Evatt J. in Vizzard*s Case. This adds to the difiS- 
culty of constructing any logical pattern from the cases, since 
the tenor and implications of the opinion of Isaacs J. are incon¬ 
sistent with the tenor and implications of the opinion of Evatt 
J. 

(c) In Home Benefits Pty. Ltd. and Another v. Crafter^^, 
the South Australian Trading Stamp Act 1924-35 was challenged 
in so far as it applied to inter-State commerce; the Act prohi¬ 
bited generally the practice of exchanging “gifts” for coupons, 
wrappers etc., delivered with goods sold in the State. Latham 
C.J., Rich, Starke, Dixon, Evatt and McTieman JJ. held the Act 
valid, pursuant to the principal case, as legislation which 
“ forbids irrespective of any State boundary objectionable trade 
practices in inter-State trade.’' Another type of State legislation 
held valid since the principal case is legislation prohibiting the sale 
of shares in lotteries conducted in other States: R. v. Connare, 
Ex parte Wawn^^, R. v. Martin, Ex parte Wawn^^: but Latham 
C.J. and Rich J. dissented in these cases from Starke, Dixon, 
Evatt and McTieman JJ., and it is not easy to obtain a clear 
ratio decidendi from the majority opinions. Semble the 
opinions of Starke, Evatt and McTierruin JJ. rest upon a con¬ 
ception of gambling as being either not trade and commerce at 
all, or an “ illegitimate ” form of trade and commerce. 

62 (1938) 61 C.L.R. 701. 64 (1939) 62CL.R 457 
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20 . 

(“ Canalization ” o/ commodities to secure health and market¬ 
ing standards. Excise duties.) 

Hartley and Others v. Walsh’. 

Latham C.J.:—These are four appeals by way of order nisi 
to review the decisions of a magistrate convicting the appellants 
for a breach of reg. 22 of the Dried Fruits Regulations made 
under the Victorian Dried Fruits Act (No. 3670), sec. 20. The 
charge was that the defendants did, contrary to the regulations, 
sell certain dried fruits which said fruits had not been packed in a 
registered packing shed. The regulations, which were made 
on 21st September 1936, contain the following provisions:— 

[He read the regulations, w’hich prohibited the sale of dried 
fruit save after packing iu the prescribed manner in a registered 
packing shed, but excepted sales to owners of such sheds for the 
purpose of packing. He continued:—] 

The evidence established that the defendants did sell dried 
fruits which had not been packed in a registered packing shed 

1 (1937) 57 C.L.R. 372 (H.C.). 
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and that the transaction did not fall within any one of the four 
exemptions specified in the proviso to reg. 22a. The defendants 
contended first that the Act was invalid because it impo^ed an 
excise duty contrary to sec. 90 of the Constitution of the Cenu- 
monwealth, and secondly that the regulations were invalitl 
because they constituted an infringement of sec. 92 of the Con¬ 
stitution. 

The contention that the Act imposes an excise duty depended 
upon sec. 18 of the Act, which provitle- that towards the exi^en- 
diture of the Victorian Dried Fruits Board in carrying out the 
Act there shall be contributed in the case of every registered 
packing shed a sum determined by the board in accordance 
with the regulations and not exceeding an amount equal to 1/32 
per penny per pound of the value of the dried fruits sold or 
forwarded for sale from the packing shed in the preceding year. 
This contribution is specifically provided as a contribution 
towards carrying out the Act and as a payment for services 
rendered and cannot, in my opinion, be regarded as a tax 
forbidden by sec. 90 of the Constitution. A similar charge W’as 
dealt with by this Court in Crothers v. Sheil^. In that case 
an Act dealing with the marketing of milk provided that the 
price of the milk should be paid to the suppliers with a deduction 
for charges incurred in the treatment, carriage, distribution and 
sale of the milk and for the costs, charges and expenses of the 
administration of the Act by the Milk Board, It was held 
that this provision for deductions did not “ convert the scheme 
into one for taxation.” In view of this decision I do not see 
how it car be held that the charge made under the Dried Fruits 
Act is a contravention of sec. 90 of the Constitution. 

[He recapitulated the provisions of the regulations and observed 
that on the facts, the appellants had committed a breach of 
them. He referred to the question of confining the operation of 
the regulations to intra-State transactions, which would arise 
only if their application to inter-State transactions offended Con. 
sec, 92, and assumed that the sales here in question were inter¬ 
state ones. He then dismissed the argument that the Act was 
invalid in toto because when enacted it contained provisions, 
since repealed, similar to those held invalid in James v. Cowan. 
He continued:—] 

In the next place it has been contended that the regulations 
operate to prevent, for example, a South Australian packer of 
dried fruits from carrying on his business of packing dried fruits 
in South Australia by purchasing dried fruits in Victoria for the 
purpose of treating them in his packing shed in South Australia. 
The owner of the South Australian packing shed plainly cannot 
obtain a Victorian licence for his shed in South Australia and 
he therefore is in a different position* from that of any Victorian 
packer in relation to Victorian fruits. In my opinion, the 
business or occupation of packing fruits has no inter-State 
element in it. It is an operation carried on at a definite place 

2 (1033) 40 C.LR5300. 
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and is begun and completed at that place. It is just like any 
other manufacturing or producing operation, and in itself it 
includes no inter-State clement. Therefore, in my opinion, 
there is no substance in this particular argument. 

The principal contention of the defendants can be well 
expressed in the statement contained in the judgment of Knox 
C.J., Isaacs and Starke JJ., in W. & A. McArthur Ltd, v. Queens¬ 
land^: “The prohibition by a State legislature of inter-State 
sales of commodities either absolutely or subject to conditions 
imposed by State law is ... a direct contravention of sec. 
92 of the Constitution.” If this statement, taken in its full 
generality, still expresses the true principle of law, then reg. 22 
is clearly invalid, at least in its application to inter-State sales. 
In order to answer this question it is necessary first to examine 
certain other provisions contained in tlic regulations and next 
to consider the decision of the Privy Council in James v. The 
Connnonwealth*, which contains a binding exposition of the 
meaning of sec. 92. 

Reg. 22 prohibits the sale of any dried fruits unless they have 
been packed in a registered packing shed. Packing sheds, in 
order to be registered under the Act, must obviously be sheds in 
Victoria. No person has a right to obtain registration as of 
course. Sec. 15 of the Act provides that new registrations may 
be refused if in the opinion of the Governor in Council there are 
in the relevant parts of Victoria sufficient packing sheds capable 
of dealing with the fruit produced in that part of Victoria. The 
regulations contain very stringent provisions relating to the con¬ 
struction, lighting, ventilation, cleansing, fumigating and spraying 
of packing sheds. Persons suffering from certain diseases cannot 
be employed in packing the fruit. There are regulations 
refating to the packing of fruit in clean, new and securely con¬ 
structed cases of a particular description and size, and the cases 
are to bear the name and address of the owner or dealer or 
packer of the fruit, or his registered brand etc. It is required 
that the fruits shall be packed in a particular manner so that 
the outer layers are a true indication of the average grade of 
the contents of the container, and all fruit must be prepared 
from sound, naturally ripened fruit possessing the characteristic 
flavour of its kind. It is also provided that the fruit shall be 
thoroughly cured and free from all disease, decay, deterioration 
etc. These provisions are to be found in regs. 15, 16 and 17. 
Other regulations provide for the preparation, quality, size and 
colour of various kinds of dried fruits. It is therefore plain 
that the requirement that any unprocessed fruit shall not be 
sold except to a registered packing shed or for packing in a 
registered shed is directed to the objective of securing proper 
standards and quality in an important food substance. They 
deal with the subject of food standards with the object of pro¬ 
tecting the health of the community and of protecting purchasers 
against receiving inferior goods as w’ell as of maintaining the 

3 (1920) 28 CL.R. 530, at p. 55,5. 4 (1936) AC. 578; 55 CX.R. 1. 
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reputation of the products of the State. The States undoubtedly 
have general power to legislate upon matters of health, includ¬ 
ing food standards, and, prima facie, such legislation is valitl. 
But a law which is a health law may nevertheless be also a regula¬ 
tion of trade. In fact very many health laws dealing with 
food do operate by regulating the sale of food. Such laws arc 
very common and vrell known in relation to bread, fruit, milk, 
meat, butter, margarine and other food substances, as well as 
drugs. The question which arises in* this case is whether a 
health regulation which operates by controlling sales, incliuling 
inter-State smiles, is an infringement of sec. 92 of the Constitution. 

A law regulating the sale of commodities and prohibiting the 
sale of certain commodities unless prepared or treated in a certain 
way, even though the law is directed to the promotion of health, 
must be admitted to be a law with respect to trade and com¬ 
merce. But sec. 92 does not prevent the making of laws with 
respect to inter-State trade and commerce. See Jatnes v. The 
Commonwealth^, where transport and marketing laws made by 
a State Parliament are declared to be not necessarily inconsistent 
with sec. 92 and where it is stated that legislation of this charac¬ 
ter may be passed by the Commonwealth Parliament under sec. 
51 (i.) of the Constitution, i.e., the trade and commerce power. 
As to such State legislation, the Privy Council quotes with 
approval a statement to this effect vioth reference to State laws 
from the judgment of Evatt J., ia’i2. v. Vizzard; Ex parte 

mii^. 

The regulation in question in this case is very different from 
the section of the Act considerd in James v. Cowan^. In that 
case the only effect of the legislation, so far as intei-State trade 
was concerned, was to restrict and limit. This was done in what 
was regarded as the interest of trade generally, but, so far as 
inter-State trade was concerned, the only effect of the quota 
system contained in the Act was to prevent it or to reduce its 
volume. The regulation in question in this case is very different 
in character. It is a regulation of trade which is directed 
towards the promotion of all trade in dried fruits by insisting 
that they shall be properly treated before they are sold. The 
function of an -Act in this regard may be compared with that 
of a traffic constable. He controls traffic by holding it up and 
letting it pass at intervals. Without such control traffic in 
any busy city would be in a state of chaos, and, indeed, could 
hardly exist. A similar function is performed in relation to 
foodstuffs by requiring as a condition of their sale that they 
shall be in a fit condition for sale and that they shall be so 
standardized that persons will know what they are getting. In 
James v. Cowan^ their Lordships drew a distinction between 
legislation which was merely restrictive of inter-State trade and 

5 (1&36) A.C., at pp. 621, 622 ; 55 C.L.R.. at pp. 50, 51. 
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legislation which was directed to such objectives as the preven¬ 
tion of famine, disease and the like, and it was expressly stated 
that such legislation would not be obnoxious to sec. 92 “ because 
incidentally inter-State trade was affected These passages 

were quoted with approval in James v. The Commonwealth^^. 
In the latter case the opinion of the Privy Council is clear that 
sec, 92 does not prevent the operation of “ State laws of health 
and sanitation 

There is thus in James v. The Commonwealth'^^ a plain recog¬ 
nition of the possible validity, not only of State health and 
sanitary legislation, but also of State marketing legislation, as 
not being necessarily inconsistent with sec. 92 even though that 
legislation applies to inter-State trade. Where the marketing 
legislation in its relation to inter-State trade is merely and 
purely restrictive, as was the case in James v. Cowan^, the law, 
whether Federal or State, would be invalid; but where the 
marketing legislation controls and directs and regulates inter¬ 
state trade and, as in the present case, insists upon proper 
standards being preser\'ed, such a law is not a mere restriction 
of “ freedom at the frontier ” and is therefore not rendered 
invalid by sec. 92. 

It may be observed that, if the Parliament of Victoria is 
unable to legislate to prevent the sale of inter-State dried fruit 
which is not fit or ready for consumption, the same proposition 
is true in the case of every State. Therefore the State of South 
Australia, for example, would not be able to prevent such sales. 
If the fruit was sold to purchasers in an inter-State transaction 
no South Australian legislation could penalize the transaction. 
Further, any similar Commonwealth legislation (limited, as it 
necessarily would be, to inter-State trade) would be invalid on 
the same ground. Accordingly there would be no means of 
preventing any food at all, however unfit for human consumption 
in fact, from being sold for human consumption if only the sale 
was part of inter-State trade. Further, if a doctrine of free 
first sale is involved in sec. 92 (see The Commonwealth and 
Commonwealth Oil Refineries Ltd. v. South Australid^^ \ Vacuum 
Oil Co. Pty. Ltd. v. Queensland^^), then it would be impossible 
to prevent an inter-State purchaser from selling in his own State 
food or other products which were condemned as unfit for sale 
both by his own State and by the State from which he brought 
the goods. In my opinion, for the reasons stated, sec. 92 does 
not involve such consequences. 

Thus I reach the conclusion that a State law which is shown 
by its own provisions to .be a law directed towards procuring 
standards of quality, condition and grade of articles of commerce 
is not invalid in its application to inter-State trade. Such a 

9 (1932) A.C., at p. 559; 47 CX.R., at p. 397. 

10 (1936) A.C., at pp. 622. 623; 55 CX.R., at pp. 51, 52. 

11 (1936) A.O., at p. 625; 55 CX.R., at p. 53. 

12 (1936) A.C. 578; 55 CX.R. 1. 

13 (1926) 38 CX.R. 408, at pp. 427 et seq. 
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law rnay hav© lit-tle or no actual effect upon inter-State tiadc. 
On the other hand, it may have a considerable effect upon such 
trade. In the present case one result of the law is that South 
Australian packers cannot lawfully buy unprocessed Victorian 
fruit for the purpose of treating and packing it in South Aus¬ 
tralia. If the Commonwealth Parliament took the view that 
such purchases ought to be permitted, it appears to me, as at 
present advised, though it is not necessary to decide the question 
for the purposes of this case, that Federal legislation could make 
such sales lawful either unconditionally or subject to such 
relevant conditions (for example, the sale being to or for an 
approved packing shed) as the Parliament thought proper to 
impose. Sec. 99 of the Constitution would ]>rcvent the Com¬ 
monwealth Parliament from giving a preference to any State 
by such legislation, and sec. 109 would operate to exclude the 
application of the State law in relation to inter-State trade. 

Thus the result is, in my opinion, that the regulation in 
question is a provision which is within the power of the State 
Parliament both as health or pure food legislation and as a regu¬ 
lation of trade, including inter-State trade, and that it is not 
invalid as restraining freedom at the frontier in the sense 
attributed to that term in the judgment of James v. The ( om- 
monwealth^^ read as a whole. 

In my opinion the appeals should be dismissed. 

[Rich, Evatt and McTiernan JJ. delivered separate opinions 
agreeing in substance with Latham C.J., but expressed 

no opinion on the excise duty question. Rich J. said inter alia: 
—“ In insisting that Victorian dried fruits shall go through a 
Victorian packing shed (the legislation) may, in the phrase of 
Lord Wright, be said to ‘ canalize its course,’ and the canal 
involves the treatment of what flows through it for the purpo.se 
of ensuring that it shall emerge in a state which shall damage 
neither the Victorian consumer nor the reputation of Victorian 
vegetable products in external markets.” Dixon J. delivered 
a separate dissenting opinion, in which he said int<^ aha: 

“ The purchase of unprocessed dried fruit for packing is an 
ordinary commercial transaction. . . The sale and deliveiy 

of commodities remains . . . at or near the centre of the 

conception of trade and commerce, although transportation now 
belongs to the circumference of trade, commerce and intercourj^. 
The regulation deals specifically with sale. It restricts the 
class of buyers and does so upon a basis which excludes sale to 
other States. . . . The true purpose or policy inspiring the 

regulation appears to me to be beside the question.” For these 
reasons he held that the regulations infringed Con. sec. 92. He 
did not deal with the excise duty question.] 

Notes. 

(a) The majority opinions in this case rely upon both ” canali¬ 
zation ” and “ health standards ” principles. If ” canalization ” 


15 (1936) A.C. 578 ; 65 CX.R. 1. 
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alone is suflBcient, then the decison cannot easily be reconciled 
with the Peanut Board Case; aliter if a purpose of maintaining 
health and marketing standards is also necessary, though in that 
case it would appear that minor changes in the drafting of the 
Act held invalid in the Peanut Board Case, incorporating 
references to health ete. standards might have ensured its 
validity. 

(b) On the “ excise ” question, see case 35. 


21 . 

{State marketing legislation after James v. Commonwealth.) 
The Milk Board (N.S.W.) v . Metropolitan Cream Pty. Ltd.'. 

Latham C.J.: —The Milk Board, the plaintiff in these pro¬ 
ceedings, was established under the Milk Act 1931-1936 of New 
South Wales. The board claims that milk or cream brought 
from Victoria into the metropolitan milk-distributing district of 
Sydney for the defendant to sell for consumption or use in 
Sydney has become the property of the board under the Act. 
The defendant has been selling, within the district but without 
the consent of the board, 600 gallons of Victorian cream every 
week. The board seeks an injunction restraining the defendant 
from selling, without its consent, milk and cream within the 
district. 

[He then referred to the procedure followed in the suit and 
the general character of the defendant’s arguments, and con¬ 
tinued:—] 

The defendant’s contentions with respect to the effect of sec. 
92 of the Constitution may be stated as follows:— 

(1) The Act is a collective marketing Act embodying “ a com¬ 
pulsory marketing scheme entirely restrictive of any freedom of 
action on the part of the producers.” It is therefore invalid 
{Peanut Board v. Rockhampton Harbour Board^, cited and 
approved in James v. The Commonwealth^), 

(2) The Act is an Act which expropriates property, and the 
expropriation is made for the purpose of controlling trade, 
including inter-State trade, and is therefore invalid according 
to the rules laid down in James v. Cowan^. 

(3) The Act is a price-fixing Act and therefore, it is argued, 
is a statute which controls the sale of milk brought from other 
States and prohibits any such sale unless in accordance with 
the Act. It is, therefore, inconsistent with sec. 92. Reliance 
is placed upon The Commonwealth and Commonwealth OH 
RefineHes Ltd. v. South AtLstralia!^ and upon Vacuum Oil Co. 

1 (1939) 62 C.L.R. 116 <H.C.). 

2 (1933) 48 CLR. 266. 

3 (1936) A.C., at p. 623 ; 55 C.L.R., at p. 52. 

4 (1932) A.C. 542 ; 47 Ci.R. 386. 

5 (1926) 38 CX.R. 408. 
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Pty. Ltd. V. Queensland^— i\\Q latter of which cases is approved 
in James v. The Commonxvcalt}i^. 

(4) It is true that the Act contains provisions relating to 
hygienic conditions in the protluction of milk and crcain anil to 
the qualities, standards and grailcs thereof, but it is \uged 
that either these fall with the whole Act, or, if they are severable 
from the Act and valid, these \)rovisions do not (on the facts 
proved) entitle the plaintiff to interfere in any manner with the 
defendant’s trade in milk brouglit from other States. 1 he 
quality of the defendant’s milk is not challenged. The delen- 
dant is prepared to concede that if it were of inferior quality 
the board could prevent the sale of it under the Act or undei 
other statutes relating to food standards. 

(5) It is admitted that in Crothers v. Shcil^ it was held that 

the Milk Act did not contravene the provisions of sec. But 

it is pointed out that in that case the court evidently considered 
that inter-State trade in milk was not a real hut an imaginary 
trade, and that the existence of such a trade coulci not be con¬ 
sidered as within the limits of reasonable anticijiation: oee 
Crothers v. Shield. It is now clear that such trade i^ ^ ‘'’cry 
real thing. The defendant is conducting a substantial inter¬ 
state trade in milk between Victoria and Sydney. 

For the reasons stated, it is said, the case falls precisely within 
what Isaacs J. described as a most obvious infringement of sec. 
92 when, in Duncan v. Queensland'®, he said:—“The moment 
the State says ‘ You may keep but shall not sell your merchant¬ 
able goods, not because they are deleterious, but because ^ticy 
arc not/ then trade and commerce are directly prohibited; and 
though this is still perfectly competent to the State so far as 
relates to its purely internal trade, it is, in my clear opinion, 
invalid if sec. 92 is to have any operation at all—as to inter¬ 
state trade.” It is said that subsequent decisions of this court 
and of the Judicial Committee of the Privy Council do not 
diminish either the accuracy or the force of this statement. 
The defendant concedes that the Act may possibly establish a 
cordon sanitaire around Sydney, but denies that the Act can 
establish a cordon economique. This Act allows a board to 
give a monopoly of the sale of milk in Sydney to New South 
Wales producers. These producers (it is argued) may be 
arbitrarily selected by the board. They alone will be permitted 
to earn a living by producing and selling milk. The position 
is the same as to both wholesale and retail vendors of milk. If 
the New South Wales Parliament can create an effective 
monopoly in Sydney trade for New South Wales suppliers of 
this commodity, it can, it is submitted, create similar monopo¬ 
lies in this and other commodities in other cities, and all other 


6 (1934) 51 C.E.R. 108. 

7 (1936) A.C., at p. 631; 55 C.L.R.. at p. 59: 

p. 623 ; 55 C.L.R., at p. 52. 

8 (1933 ) 49 eX.R. 399. 

9 (1933) 49 Ci/.R., at pp. 409, 410. 

10 (1916) 22 C.L.R. 556, at p. 621. 
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State Parliaments can do the same thing. It is said that, if sec. 
92 does not protect inter-State trade from the imposition of such 
restrictive systems, then the section might as well be struck out 
of the Constitution. 

[He then said that earlier decisions supported this argument, 
described the difficulties inherent in those cases and the incon¬ 
sistencies between them, and continued:—] 

I have tried to indicate the nature of the problem which sec. 
92 raises. Trade and commerce involves orderly dealing. If 
no law ap[)lies to it, it ceases to exist in so far as it involves 
rights and obligations of the parties to trading and commercial 
transactions. If any sensible meaning is to be given to sec. 92, 
the words “ absolutely free ” simply cannot be interpreted as 
meaning that inter-State trade ainl commerce is to be exempt 
from all law. The view that sec. 92 means that such trade and 
commerce is free from State law creates the difficulties which 
I have stated. I add a reference to the important consideration 
that sec. 92 is a prohibition which is expressed in general terms 
and which is not in terms limited to State authorities. 

The only solution of the problem, therefore, is to hold that 
“ free ” means free from some kind of legislative control, but 
not free from all kinds of legislative control, and then to define 
what kind of control can be regarded as consistent with freedom 
in inter-State trade and commerce. This solution was adopted 
in James v. The Commonivealth^^. It is, I think, useless to 
disguise the fact that this answer to the problem means that the 
freedom which is protected by sec. 92 is not absolute freedom, 
but is limited or conditioned freedom. It is said in James v. 
The Commonwealth^^ that the freedom which is protected by 
sec. 92 is the kind of freedom referred to when one speaks of 
freedom of speech, of which it is said :—“ Free speech does not 
mean free speech; it means speech hedged in by all the laws 
against defamation, blasphemy, sedition and so forth; it means 
freedom governed by law as was pointed out in McArthuFs 
»» 13. it means freedom “limited by well-known rules 
of law The problem which then arises is that of determin¬ 

ing what rules of law can be applied by parliaments to inter¬ 
state trade and commerce so that such trade and commerce can 
still be described in some sense as free. From a general point 
of view the significance of the decision in James v. The Com¬ 
monwealth^^ may be shown by considering a proposition in 
which Dixon J. summed up the prior authorities:—“The W’ords 
‘ absolutely free ’ admit of no qualification, but they are used 
with reference to governmental control and exclude all such 
control; trade, commerce, and intercourse among the States are 
made up of acts, transactions and conduct which, considered as 
trade, commerce and intercourse, are free of all [State] govern- 

(1936) A C. 578; 55 CX.R. 1. 

12 (1920 ) 28 C.L.R. 530. 

13 (1936) A.C., at p. 627; 55 C.L.R.. at p. 56. 

14 (1936) A.C., at p. 626; 55 CX.R., at p. 54. 

15 (1936) A.C. 578; 55 C.L.R. 1. 
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mental control whatever {ci. Me Arthur* s Case^®)” {Peanut Board 
V. Rockhampton Harbour Board^"^). This is a proposition as 
to the meaning of “ free ” which James v. The CommOTiiL'c.alttd^ 
denies. In James v. The Commonwealth^^ the Privy Council 
held, not only that sec. 92 aj^plicd to the Commonwealth as well 
as to the States, but also that it did not exempt intcr-Stute 
trade and commerce from all governmental control by either 
Commonwealth or State. Inter-State trade and commerce is 
by virtue of sec. 92 free, but “ free means “ governed by law.” 
There are great and obvious difhculties in applying such a con¬ 
ception in the solution of what must be dealt with by a court 
as legal problems. If inter-State trade and commerce can be 
governed by any law which a parliament chooses to enact, such 
trade and commerce is no more free than any other potential 
subject matter of legislation. Thus, there must be some 
criterion which will make it possible to distinguish between laws 
which may properly govern such trade and commerce and other 
laws which, apart from sec. 92, could have governed it. but 
which sec. 92 prohibits. James v. The Commonwealth^^, which 
it is the duty of this court to follow, tells us that the application 
of laws of the first class will still leave inter-State trade and 
commerce free. 

The solution of the problem W'hich James v. The Commou- 
xaealth^^ supplies is to define the freedom protected by sec. 92 
as being “ freedom as at the frontier The difficulties in 

applying this conception are alleviated by explicit statements 
in the judgment'’ that ceitain statutes do not conflict with sec. 
92 and that certain decisions, as interpreted in the judgment^®, 
are consistent with the true meaning of sec. 92. I thankfully 
accept these aids to interpretation. 

I have endeavoured, in Riverina Transport Pty. Ltd. v. Vic- 
toria^^^ Hartley v. Walsh^^, Home Benefits Pty. Ltd. and House¬ 
hold Helps Pty. Ltd. v. Crafter^^ and R. v. Connare; Ex parte 
Wawn^^^ to utilize this assistance in our task in this court. One 
proposition which I regard as established is that simple legisla¬ 
tive prohibition (Federal or State), as distinct from regulation, 
of inter-State trade and commerce is invalid. Further, a law 
which is “ directed against ” inter-State trade and commerce is 
invalid. Such a law does not regulate such trade, it merely 
prevents it. But a law prescribing rules as to the manner in 
which trade (including transport) is to be conducted is not a 
mere prohibition and may be valid in its application to inter¬ 
state trade notwithstanding sec. 92. li. v. Vizzard; Ex parte 

'fi (1920) 28 C.L.R.. at pp. 550, 551 and 558. 

IT' (1933) 48 C.L.R., at p. 287. 

18 (1930) A.C., at pp. 627-630; 55 C.L.R., at pp. 55-58. 

T’ (1936) A.C., at pp. 625-7 ; 55 C.L.R., at pp. 54, 55. 57. 

20 (1936) A.C., at pp. 616-625; 55 C.L.R., at pp. 46-53, 59. 

2' (1937) 57 C.U.R. 327. 

22 (1937) 57 C.L.R. 372. 

23 (1939) 61 C.L.R. 701. 

24 (1939 ) 61 C.L.R. 596. 
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is an outstanding example of this class of case. Thus, 
sec. 92 may possibly not prevent a control of trade (similar to 
that of transport in Vizzard's Case^^) which is directed towards 
the co-ordination and improvement of services which produce 
and supply goods for the use of the public. In any such system 
of control the interests of producers, of middlemen, and of 
consumers will all be affected. The present case raises the 
question whether such a system of control of production, trans¬ 
port and marketing (wholesale and retail) is possible in Aus¬ 
tralia, or whether sec. 92 makes such a system impossible in 
all cases in relation to intor-State and commerce, and therefore, 
in practice, impossible in relation to any trade and commerce 
in some commodities. In order to answer this question in the 
present case it is necesasry to state in greater detail the provi¬ 
sions of the Milk Act. 

Sec. 4 of the Act defines milk as follows:—“ ‘ Milk ’ includes 
cream, and refers only to milk or cream which is sold or to be 
sold for consumption or use within any milk-distributing dis¬ 
trict.” “ Milk-distributing district ” means a milk-distributing 
district established under tl)e Act. “ Milk vendor ” is defined 
so as to include any person who sells milk in a milk-distributing 
district. 

By sec. 6 it is provided that the Act shall apply to every milk- 
producing district and to every milk-distributing district estab¬ 
lished under the Act, and the section defines by reference to 
schedules a metropolitan milk-distributing district and a pro¬ 
ducing district for that distributing district. Part II. of the 
Act deals with the constitution of the Milk Board. 

Sec. 22 provides that the board is charged with the regulation 
and control of the supply of milk within milk-distributing dis¬ 
tricts. Under sec. 23 the board may determine the minimum 
prices which may be paid to a dairyman for milk, and may fix 
prices to be paid for collection, treatment, distribution etc., of 
milk, may fix different minimum prices to be paid to dairymen 
according to grade, quality etc., and may fix maximum whole¬ 
sale and retail prices. Sec. 24 enables the board, with the 
approval of the Minister, to regulate and control the method 
etc., of supply, collection and treatment of milk within any 
producing district or at any milk store: See sec. 4 for definition 
of. r^ilk store.” Under this section also the board may, with 
ministerial approval, regulate the number of persons who may 
treat, distribute or sell milk within any distributing sub-district. 
Sec. 25 provides that the board may issue certificates to dairy¬ 
men or milk vendors specifying the grade or grades of milk 
which they are authorized to supply etc., or sell. This section 
also enables the board to enter and inspect dairy premises and 
milk stores, to prohibit the use for human consumption of any 
unwholesome form of milk, to take samples of milk and to 
regulate areas of distribution. Under this section also the 

25 (1933) 50 CL.R. 30. 
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board may conduct rcsearcli into milk and the products anil by¬ 
products of milk. 

Sec. 26 is the expropriation section. It provides that, from 
a day to be appointed by proclamation, milk supplied for con¬ 
sumption or use within the metropolitan railk-distribiitin" 
district shall become absolutely vested in and become the 
property of the board free of all mortgages, charges etc. The 
rights and interests of eveiy j^erson in such milk are converted 
into a claim for payment therefor. Sub-sec. 5 of this section pro¬ 
vides that no such proclamation shall apply to milk produced 
and retailed by a “ dairyman ” on his own behalf. Secs. 27 and 
28 provide for delivery of milk by “ dairymen ” to the board and 
for payment to dairymen.” “ Dairyman ” is defined by sec. 
4 as meaning the occupier of dairy premises, and “ dairy 
premises ” are defined in such a way as to include any land or 
premises used for the production of milk which is sold or to be 
sold for consumption or use within the milk-distributing district. 
In my opinion the effect of sec. 6, which confines the application 
of the Act to districts established under the Act, is that only 
persons within such districts are dairymen within the meaning 
of the Act. A person who in another State produces milk for 
consumption or use within a distributing district established 
under the New South Wales Act is not a “ dairyman ” to whom 
the provisions of the Act apply. For example, the provisions 
of sec. 28 requiring “ dairymen ” to deliver milk to the board, 
subject to fixation of quantity by the board, and provisions 
authorizing control of dairymen or creating offences by dairy¬ 
men, are not applicable to persons in other States: See secs. 25 
Mr id), (/), (g), (h), 76 (a), (b), (c). If a person who 
produces milk in another State cannot be a ” dairyman,” then, 
although under sec. 26 his milk may be expropriated and he 
may be entitled to be paid therefor, the provisions relating to 
payment to ** dairymen ” contained in sec. 28 cannot be applied 
in his case. 

Sec. 30 is described in the margin as relating to contracts for 
sale of milk, but its scope is in fact wider. The section purports 
to avoid every contract which is made in or outside of New 
South Wales, whether before or after publication of the pro¬ 
clamation, so far as it relates to milk which is the subject of 
the proclamation, so far as the contract is not completed by 
delivery. It is not necessary in this case to consider the mean¬ 
ing, the extent of application or the validity of this section. 

Sec. 76 enables the board to make by-laws prescribing grades 
for milk, methods of production, treatment, storage, distribution 
and sale of milk, maximum temperatures at which milk is to 
be kept at any and every stage from its production to its delive^ 
to a purchaser for consumption, requiring milk to be sold in 
prescribed containers, providing means of cleansing and steriliz¬ 
ing cans, vessels etc., providing for the inspection of dairy 
premises and milk stores, and for many other matters relating 
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to the industry of producing, treating, handling, and selling 
milk. 

Thus, the Act, in relation to milk to which it applies, aims at 
giving to the board as complete control of the milk as is possible 
from its origin to its destination. 

I now propose to deal with the objections to the validity of 
the Act which the defendant bases upon sec. 92 of the Consti¬ 
tution. In dealing with this part of the case I repeat that I 
assume that the Act applies to all milk brought into the Sydney 
milk-distributing district for consumption or use therein, not¬ 
withstanding that the milk may be brought from another State 
or that it may be supplied to the vendor in Sydney under a 
contract which is an inter-State transaction. 

(I) It is true that the Act is a collective marketing Act. In 
the Peanut Board Case^^ it was said that such an Act “ controls 
directly the commercial dealing in peanuts by the grower and 
aims at, and would, apart from sec. 92, accomplish, the complete 
destruction of his freedom of commercial disposition of his 
product” (per Rich The learned justice proceeded to 

sjiv ;—“ Part of this freedom is guaranteed by sec. 92.” It was 
therefore held that the marketing Act which was there in 
question, and the order in Council made under the Act, were 
ineffective to prevent the grower from disposing of his products 
in inter-State trade and commerce, and that the expropriation 
section (corresponding to sec. 26 of the Milk Act) did not give 
any title to the Peanut Board. 

It should be noted, however, that the description of the Act 
considered in the Peanut Board Case^^ was accepted by the 
majority of the court as constituting a sufficient and complete 
description of the Act. Rich J. says:—“ Compulsory acquisition 
is resorted to as a measure towards ensuring that the whole crop 
grown in Queensland is available for collective marketing by 
the central authority. The case is not one in which a State 
seeks to acquire the total production of something it requires 
for itself and its citizens ”^®. Here a distinction is suggested 
between an Act which merely organizes the marketing of a 
product and an Act which organizes such marketing and also 
provides for the satisfaction of the needs of the people of a State 
in relation to that product. The Milk Act is an Act which 
makes provision relating to the satisfaction of such needs. 

It is true that the decision in the Peanut Board Case^’^ was 
approved in James v. The Commonwealth^^, but it is important 
to consider carefully the precise words in which this approval 
was expressed. They were as follows:—The producers of the 
peanuts, it was held, were prevented by the Act from engaging 
in inter-State and other trade in the commodity. The Act 
embodied, so the majority of the court held, a compulsory mar¬ 
keting scheme, entirely restrictive of any freedom of action on 

26 (1933) 48 C.L.R. 260. 29 (1933) 4S C.L.R 266. 

27 (1933) 48 C.L.R., at p. 277. 30 (1936) A.C. 578; 55 CX.R. 1. 

28 (1933) 48 C.L.R., at p. 276. 
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the part of the producers; it involved a compulsory regulation 
and control of aJl trade, domestic, inter-State and foreign; on 
the basis of that view, the i)rinciples laid down by this board 
were applied by the court 

It will be seen, theicfore, that the decision was approved 
upon the basis of the construction of the Act as involving, but 
apparently as involving only, a compulsory marketing scliome 
of the character described. It has not hitherto been necessary 
to consider the full effect of the wends <iuoted. For example, 
in Alatthews v. Chicory Marketing Board there were 

provisions in the Act which excluded any conflict with sec. 92, 
and it was possible to distinguish the Peanut J^oard Case^’ upon 
that ground. In the present case, however, the question is, I 
think, squarely raised whether it is possible Icn- a State parlia¬ 
ment, operating within its territorial limitations, to introduce 
what James v. The Commonwealth^^ describes as compulsory 
regulation and control of all trade, including inter-State trade. 

In seeking to answer this question it must be conceded, I 
think, that what is said in James v. The Commonwealth^^ with 
respect to the Peanut Board strongly suggests a negative 

answer to this question. But I find it impossible to reconcile 
such an answer with statements which appear elsewhere in the 
judgment. In particular the Pri\’y Council quotes as being 
correct reasoning the following statement from the judgment of 
my brother Evatt in Vizzard’s Case^^'. —“Sec. 92 docs not 
^arantee that, in each and every part of a transaction which 
includes the inter-State carriage of commodities, the owner of 
the commodities, together with his servant and agent and each 
and every independent contractor co-operating in the delivery 
and marketing of the commodities, and each of his servants and 
agents, possesses, until delivery and marketing are completed, 
a right to ignore State transport or marketing regulations, and 
to choose how, when, and where each of them will transport and 
market the commodities*': See James v. The Commonwealth^^. 

The reconciliation of the apparent difference between the 
statements to which I have referred is, in my opinion, to be 
found in the proposition that a State parliament is not neces¬ 
sarily and as of course prohibited from controlling the sale of 
any commodity within its borders by the imposition of a collective 
marketing scheme, but that such a scheme would be invalid if it is 
shown that it is “ directed wholly or partially against inter¬ 
state trade in the goods " (See James v. The Commonwealth^^) 
in the sense that the “ real object " of the Act is to make it 
possible to place restrictions on inter-State commerce^®. lo 
my opinion, in spite of what might appear to be a contrary view 

31 (1936) A.C.. at p. 623 ; 55 C.L.R., at p. 520. 

32 (1938) 60 C.L.R. 263. 

33 (1933) 50 C.LR., at p. 94. ^ 

34 (1936) A.C., at pp. 621, 622; 55 C.L.R., at pp. 50. 51, 

35 ( 1936 ) A.O., at p. 630 ; 55 C.L.R., at p. 59. 

3« (1936) A.C., at pp. 622, 623 ; 55 CX.R.. at p. 51. 
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expressed in the comment upon the Peanut Board Case^"^ which 
I have quoted, the view of their Lordships of the Privy Council 
was that a State parliament could enact and provide for the 
administration of a compulsory marketing scheme so long as 
it was not directed against inter-State trade and was not merely 
a prohibition as distinct from a regulation of such trade. Upon 
this ground I am of opinion that the objection with which I am 
now dealing fails. 

(2) The ^lilk Act is an Act which expropriates property, and 
that expropriation is made for the purpose of controlling trade, 
and, upon the construction of the Act which I am assuming to 
be correct, inter-State trade is included in the trade to be con¬ 
trolled. The answer to the objection based upon this argument 
is substantially identical with the answer made to the first 
argument of the plaintiff. In James v. The Commonwealth^^ 
the decision in James v. Cowan^"^ is explained, and the result is 
that sec. 92 invalidates only such expropriations as are shown 
to be directed against inter-State trade and commerce in the 
sense that the real object in creating the power of acquisition 
was to make it possible to place restrictions upon such trade 
and commerce {James v. The Commonwealth^^). It is impor¬ 
tant to observe that in James v. The Commonwealth^^ the case 
of James v. Coiran"*^ is regarded as a case “ siftiply ” of a restric¬ 
tion or prohibition of export from State to State. Such a 
description of the dricd-fruits-control scheme may be novel to 
some, but it is clearly upon this basis that James v. Coiva?i^^ is 
fitted into the intellectual framework of James v. The Common¬ 
wealth^^. But such a description does not apply to a collective¬ 
marketing Act which endeavours to provide means for obtaining 
what is thought to be a proper price for producers and for pre¬ 
venting consumers from being charged what are thought to be 
excessive prices. Such a statute is not simply an Act which 
restricts or prohibits export from State to State. 

In the i)resent case there is nothing to show that the Act is 
directed against inter-State trade or that the real object of the 
Act is to interfere with inter-State trade, and therefore, in my 
opinion, the second argument fails. 

(3) It is true that the Act is a price-fixing Act, and. if it 
applies to inter-State transactions, it fixes prices at which milk 
from another State may be sold in Sydney and the price at which 
it may be resold in Sydney: See the Vacuum Oil Casc^. That 
case is mentioned in James v. The Commonwealth^^^ where, 
however, the decision is not accurately stated. It was not held 
in that case that the burden upon sales of petrol in Queensland 

37 (1933) 4S eX.R. 266. 

38 (1936) A C. 578; 55 C.L.R. 1. 

39 (1932) A C. 542 ; 47 C.L.R 386 

40 (1936) A.C., at pp. 622, 623; 55 CX.R., at pp 51 52 59 

41 (1936) A.C.. at p. 623; 55 C.L.R., at p. 52. * ’ 

42 (1932) A.C. 542; 47 C.L.R. 386 
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was “ a sort of tax or impost.’’ The contrary was licld. But 
it was held that the provisions relating to the first sale of ])etrol 
in Queensland contravened sec. 92 of the Constitution, though 
they did not contravene sec. 90 as a State-imposed excise 
duty. 

But, after James v. The Cominonwealth^^, it is not, in iny 
opinion, possible to hold that a general State price-fixing Act 
applying to sales in inter-State trade and commerce is invalid 
for the reason that it fixes j^riccs in the case of such sales. 
McArthur^s Case^^ did so decide, but }>IcArthur^s Case^^ must 
be regarded as overruled by James v. The Commonwealth^'’, not 
only in so far as it decided that sec. 92 did not bind the Com¬ 
monwealth, but also in so far as it decided that a State parlia¬ 
ment could not provide for the fixing of prices in relation to 
inter-State sales. In James v. The Commonwcalth^’’ McArthur's 
Case^^ is criticized in the statement, “ In truth the decision 
deprived Queensland of its sovereign right to regulate its internal 
prices The decision in ^IcArthur’s Case^^ did not tlejirive 

a State of the right to regulate prices in intra-State transactions. 
It did not limit that right in any manner. Thus, the passage 
which I have quoted means that McArthur's Case^^ (wrongly, 
as I read the passage) deprived the State of a right to regulate 
prices in inter-State transactions. In my opinion it must now 
be held that, so far as sec. 92 is concerned, a State price-fixing 
Act applying (as a matter of construction) to trade and com¬ 
merce in general may validly apply to inter-State trade and 
commerce if it is not shown to be directed against such trade 
and commerce. 

(4) The provisions of the Act empowering the board to secure 
hygienic conditions in the production and sale of milk are, I 
think, plainly valid. The fact that the enforcement of such 
provisions may and will affect inter-State trade and commerce 
does not necessarly invalidate them {Hartley v. Walsh^’^). If, 
however, it were shown that such provisions, though expressed 
in relation to hygienic conditions etc., were really directed not 
to that subject but to the supression or prohibition of inter¬ 
state trade and commerce, then the position would be different. 

(5) In Crothers v. Sheil^^ it was held that the Milk Act did 
not contravene sec. 92. It is true that when that decision was 
given it was not contemplated that there might be a real inter¬ 
state trade in milk, and that it is now clear that there can be, 
and in fact is, a substantial trade in such milk. But after the 
examination of the substantial question which I have just made 
it is sufficient to say that I am of opinion that the decision in 
Crothers v. Sheil^^ should be regarded as decisive against the 
defendant in this case. 

(1920) 28 C.L.R. 530. 

(1936) A.C. 678; 56 C.L.R. 1. 

48 (1936) A.C., at p. 620 ; 55 C.L.R., at p. 49. 

49 (1937) 67 C.L.R. 372. 

50 (1933) 49 C.L.R. 390. 

51 (1933 ) 49 C.L.R. 399. 
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Thus, in my opinion, James v. The Co-mmonweaLth^^ makes 
it possible to uphold the validity'- of the Act not only as to the 
expropriation provisions which it contains, but also as a whole. 
A court should always take the view, if it is fairly open, that an 
Act of parliament is valid rather than that it is invalid. Upon 
the authority of James v. The Commonwealth^^, though I admit 
to some difficulty in understanding all the reasoning upon which 
some of the statements in the case are founded, I reach the 
conclusion that the Act is valid in its application to all milk, 
including milk sent from other States, supplied for consumption 
and use in the metropolitan milk district of Sydney. From this 
statement I except see. 30, which it is not necessary to consider 
in this case. 

[He tlien held that as a matter of construction, the Act applied 
to cream supplied by the defendant and that the plaintiff was 
entitled to an injunction.] 

J. delivered a separate concurring opinion, without 
detailed reasons, in which he said the case was governed by 
Crothers v. Shcil. Evatt and McTieman JJ. delivered separate 
opinions agreeing in substance with Latham C.J. Starke J. 
delivered a separate dissenting opinion in which he held that 
the Act violated Con. sec. 92. He said that this followed from 
the decision in the Peanut Case, approved in James v, Com- 
monwealth, and that Hartley v. Walsh \vas wrongly decided.] 
Note. 

Since the majority here merely distinguish the Peanut Board 
Case (on grounds which the majority in that case might have 
regarded as irrelevant) the legality of compulsory State marketing 
schemes is still a matter of doubt. One method by which they 
are in fact successfully operated is illustrated by case 35. Semble 
a clearly expressed legislative intention to achieve, not only 
collective marketing, but also public health or commodity 
standards might secure their validity, on analogy wnth Hartley 
v. Walsh. 


52 


(1936) A.C. 578; 55 C L.R. 1. 
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22 . 

(Commonwealth laws " aimed at ” inter-State intercourse. The 
defence power and Con. sec. 92.) 

Gratwick V. Johnson'. 

Latham C.J.:—Appeal by way of order nisi from an order of a 
stipendiary magistrate in Western Australia dismissing a com¬ 
plaint for an offence against the National Security Act 1939-1943. 
The respondent, Dulcie Johnson, was charged with contravening 
a provision of the Restriction of Interstate Passenger Transport 
Order made under the National Security (Land Transport) 
Regulations in that she did without a permit travel by rail from 

1 (1945) 70 Ci.R. 1 (H.C.). 
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the State of South Australia to the State of Western Australia. 
The Order provided that, except as provided therein, no i)crson 
should without a permit travel by 'rail from any State in the 
Commonwealth to any other State therein. It was proved that 
the respondent travelled by rail from New South Wales to e^- 
tern Australia, without a permit, for the purpose of visiting hci 
fiance. The charge was dismissed upon the ground that the 
Order infringed sec. 92 of the Constitution, which provides that, 
on the imposition of uniform duties of customs, trade, com¬ 
merce and intercourse among the States, whether by means o 
internal carriage or ocean navigation, shall be absolutely 
An order nisi to review this decision was obtained up6n the 
grounds that the magistrate was wrong in so deciding., 

The National Security Act 1939-1943. sec. 5, provides, inter 
alia, that the Governor-General may make regulations for 
securing the public safety and the defence of the Coinmonwea h 
and the territories of the Commonwealth, and for pre^ciibing a 
matters which are necessary or convenient to be prcsciibcd or 
the more effectual prosecution of any war in which His Nlajes y 
is or may be engaged. The National Security (Land Tians 
port) Regulations, Statutory Rules 1944 No. 49, were ma( c 
under the Act. Regulation 4 provides:—“ The objects of 
Regulations are to secure, in the interests of the defence of ic 
Commonwealth and the effectual prosecution of the war, the 
control by the Commonwealth of rail and road transport and for 
that purpose to provide that rail facilities, equipment and rolling 
stock and road services and vehicles shall be subject to contio , 
regulation and direction, and these Regulations shall be adminis¬ 
tered and construed accordingly.” 


Regulation 7 (1) provides that:—“The Minister shall have 
power and authority to control, regulate and direct the trans¬ 
port of goods and passengers by rail or road within the Common¬ 
wealth.” Regulation 7 (2) provides that the power and authority 
conferred by reg. 7 (1) “ shall extend to the control, regulation 
and direction of —(a) any railway or road transport service 
and “ (d) the carriage of passengers and goods by land gener¬ 
ally.”^ Regulation 7 (3) provides that the Minister shall have 
power and authority to control all rail and road transport services 
and to direct the order of priority to be accorded to the carriage 
of specified goods, classes of goods or passengers; to direct at 
what times and places and upon what terms and conditions and 
in what manner passengers shall be picked up for carriage by 
rail or road transport; and to direct on what terms and condi¬ 
tions contracts for the carriage of passengers and goods by such 
transport may be entered into. 
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Regulation 8 provides that:—“ The Minister shall have power 
to make such orders . - . and do all such other things as 

he thinks fit, for the purposes of these Regulations.” 

The Restriction of Interstate Passenger Transport Order was 
made under earlier corresponding provisions and was continued 
in force by Statutory Rules 1944 No. 49, reg. 3, as if made under 
those Regulations. Paragraph 2 of the Order defines “ border 
station ” as meaning and including Albury, Broken Hill, Casino, 
Mildura etc., and such other places as the Director-General of 
L^and Transport may from time to time determine to be border 
stations for the purposes of the Order. ” Permit ” is defined as 
meaning permit issued pursuant to the Order. 

Paragraph 3 provides:—” Except as otherwise provided in this 
Order no person shall without a permit travel by rail or by com¬ 
mercial passenger vehicle—(a) from any State in the Common¬ 
wealth to any other State therein; (b) from any State in the 
Commonwealth to the Northern Territory; (c) to or from any 
border station.” 

Paragraph 4 provides that an application for a permit shall be 
in writing, and shall contain in detail the reasons for the appli¬ 
cation, and par. 5 provides that the Director-General of Land 
Transport may grant or refuse any application for a permit. 
Paragraph 6 provides that a permit may contain such terms and 
conditions as the Director-General of Land Transport may 
impose. Paragraph 9 provides that a permit is not required for 
persons travelling on defence duty. They may travel without 
permits. But the provisions cannot be regarded as therefore 
only giving preference in inter-State travel to defence personnel. 
Provisions which only gave such preference might well be 
regarded as directed to the subject of defence. But par. 9 only 
excludes defence personnel from the application of the Order, 
leaving untouched the question of the validity of the other 
provisions requiring all other persons to obtain permits. 

The form of application for a permit set forth in the schedule 
is entitled ‘^Application for Priority Permit to Travel by Rail,” 
and provides for a statement of the reasons by the applicant 
why the travel is deemed to be essential. The form of permit 
provided is an authority to travel within a specified time subject 
to existing railway by-laws and regulations. The conditions on 
the back of the permit refer to different priority orders ranging 
from 2 to 8, but there is no specification of any rules or princi¬ 
ples in accordance with which an applicant is given one priority 
rather than another. 

It has been argued for the appellant that the Order is valid 
because, first, it is authorized by the Regulations—a proposition 
which has not been contested; secondly, the Regulations are 
authorized by the National Security Act, inasmuch as the control 
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of transport has an important relation to the defence of the 
Commonwealth; and, thirdly, the Order does not, it is argued, 
involve any infringement of sec. 92 of the Constitution. 

The subject of transport is most intimately connected with 
defence, and, in my opinion, the Commonwealth Parliament lias, 
under sec. 51 (vi.) (defence power) of the Constitution, very 
large powers of controlling transport in time of war. But, how¬ 
ever extensive these powers may be, they do not, in my opinion, 
exclude the application of sec. 92. Even if the Regulations and 
the Order, apart from sec. 92, are completely valid, they cannot 
be upheld if they are inconsistent with sec. 92. All the legis¬ 
lative powers given to the Commonwealth Parliament by sec. 
51 of the Constitution are given expressly “ subject to this Con¬ 
stitution.” The defence power is no exception. Section 92 
is a provision which introduces into the substantive law of both 
Commonwealth and States a provision that trade, commerce and 
intercourse among the States shall be absolutely 
statute or regulation or order made under a statute, whether by 
the Commonwealth or by a State, can repeal or modify this pro¬ 
vision. It is a constitutional prohibition which is a limitation 
upon all legislative power. I refer to what I have said 
respect to this matter in South Australia y. The Commonwealth 
{XJrdjorm Taxation Cose)* and cf. Adelaide Company oj Jeno- 
vah^s Witnesses Inc. v. The Cominonwealth^, with reference to 
the prohibition of interfering with the free exercise of any 
religion contained in sec. 116 of the Constitution. A provision 
in any law which is inconsistent with the freedom of trade com¬ 
merce and intercourse among the States which is protected by 
sec. 92 must be held to be ineffectual and inoperative. 

Counsel for the appellant disclaimed any contention that the 
power of the Commonwealth Parliament to legislate with respect 
to defence prevailed over sec. 92, but he did submit an argumen 
based on the ancient maxim solus populi suprema lex. l S^ve 
some references to relatively recent allusions to this maxim, it. 
V. Kidman'^', In re a Petition of Right^, overruled ivi Attorney- 
General V. De Keyser^s Royal Hotel Ltd.^\ Halsbury s Laws of 
England, 2nd. ed., vol. vi., p. 498; James v. The Common^ 
wealth*. Reference may also be made to the judgment o 

Holmes J. in Moyer v. Peabody^. 

The maxim saltLS pojndi suprema lex is sometimes only a state¬ 
ment of a principle which should guide legislators in determining 
whether they will make a particular law: See, for example, the 
discussion of the maxim in the Encyclopaedia of the Laws o 


2 (1942) 65 O.L.R. 373, at pp. 408, 422, 426. 

3 (1043 ) 67 C.L.R. 116, at p. 123. 

^ (1915) 20 C.L.R. 425, at p. 435. 

5 (1915) 3 K3. 649. at pp. 651, 652. 

« (1920) A-O. 508, at pp. 524, 552, 565. 

7 (1936) A.C. 578, at p. 625; 55 C.L.R. 1, at p. 53. 
« (1909) 212 UjS. 78; (53 Law. Ed. 410] 
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England, 2nd ed. (1908) vol. ix., p. 102, under the heading 
“ Legal Maxims.” Presumably all laws made by parliaments 
are thought by their supporters to be justified by a concern for 
the welfare of the people. The maxim, so understood, is a 
wise political observation—not a legal criterion of constitutional 
validity. From a legal standpoint, the maxim really represents 
a doctrine of political necessity which in time of crisis may 
justify extraordinary action—as, for example, under the royal 
prerogative in time of imminent national danger. But the 
royal prerogative is itself part of the common law. The view 
that sedus popnli can abrogate all law belongs to the world of 
war and revolution not to that of law. The maxim, so under¬ 
stood, becomes indistinguishable from silent leges inter arma. If 
such a rule does find any place in the legal system of Australia, 
it can apply only in times of the gravest crisis and emergency, 
when the necessity of preserving the community and the lives 
of the people takes precedence over all other considerations. In 
such circumstances, ordinary laws are in fact and as a matter 
of necessity in abeyance. The present circumstances of Aus¬ 
tralia, fortunately, are such that no decision upon this question 
is necessary in this case, and I do not express an opinion upon 
the possible application of such a rule in other circumstances. 
I do, however, point out that the Commonwealth Constitution 
contains no special provision dealing with national emergency 
which enables the Commonwealth Parliament or the Common¬ 
wealth Government in effect to repeal the Constitution pro 
tempore, even to meet such an emergency. The Commonwealth 
Parliament does not possess residuary powers of general legislation 
for the peace, order and good government of Australia such as 
those which are vested in the Dominion Parliament under the 
British North America Act 1867, sec. 91 (see Fort Frances PvXp 
and Power Co. Ltd. v. Manitoba Free Press Co. Ltd.^) ; nor is 
there any provision in the Commonwealth Constitution corre¬ 
sponding to sec. 72 of Schedule IX. of the Government of India 
Act 1935, which recently received the eonsideration of the 
Judical Committee of the Privy Council in King-Emperor v. 
Benoari Lai Sarrna^^. 

I proceed, therefore, to consider whether the challenged Order 
is inconsistent with sec. 92 as infringing freedom of intercourse 
among the States, of which sec. 92 is the guarantee. 

The case against the Order can be put very simply:—Section 
92 says that any person can travel between the States if he 
pleases. The Order says that no person may travel between 
the States unless a Commonwealth officer pleases. The Order 
explicitly makes transit and access for persons between the 
States dependent upon obtaining official permission, and there¬ 
fore imposes a barrier to such transit and access, as distinguished 
from other travelling, because, and only because, it is inter-State. 
The Order would therefore appear to be what the magistrate 
described as “ a direct negation of sec. 92.” 


9 (1923) A.C. 695. 


10 (1945) A.C. 14. 
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It is contended for the appellant, however, that sec. 92 has 
been so interpreted in the courts that it cannot now ria;htly be 
held that the Order is invalid by reason of conflict with sec. 92. 
It is argued that the Order is made in pursuance of t he <lelencc 
power, and is really directed to considerations of defence; that 
the restriction upon intcr-cn'tatc travel is only incidental; and 
that the Order is not dirccteil against inter-State intercourse as 
such. It is argued that the approval in James v. The Com))ion- 
wealth^^ of R. v. Vizzard; Ex parte together with the 

application of the principle of Vizzard^s Case'^ in Rive^rui 
Transpovt Pty. Ltd. v, Victoria^^y shows that there may be la\\s 
which regulate, or, as it has been put-, “ canalize inter-State 
transport and that such laws are not invalid by reason of sec, 92. 

I take James v. The Commonwealth^^ as being now the most 
useful starting point for any consideration of tlie meaning of 
sec. 92. That decision is binding upon this Court, and it was 
given after an examination of the prior cases dealing with the 
matter. In that case, the Privy Council dealt with the problem 
arising from the co-existence in the Commonwealth C onstitution 

of sec. 51 (i.) and sec. 92. Section 51 (i.) provides that the 
Commonwealth Parliament shall have powder to make laws ^ylth 
respect to inter-State trade and commerce, while sec. 92 jirovides 
that such trade and commerce shall be absolutely free. i 1^® 
power conferred by sec. 51 is not an exclusive power—^btate 
Parliaments also have power to legislate with respect to inter¬ 
state trade and commerce^®. It is difficult, therefore, to hold 
that the word “ free ” in sec. 92 relates to freedom from all legis¬ 
lative control and regulation. If sec. 92 were interpreted in 
this sense, it would be impossible for any Parliament in Aus¬ 
tralia to make any law which applied to such trade and com¬ 
merce. It cannot be supposed that any such impossible result 
was intended. Accordingly, the problem was that of reconciling 
some degree of legislative control with what was described as 
absolute freedom. The solution was discovered in dra^ying a 
distinction betw’een laws of such a character that they did not 
interfere with the freedom which was guaranteed by sec. 92 and 
other laws which did interfere with such freedom. Tlius a 
distinction was drawn between a law directed against inter-State 
transport, or merely prohibiting inter-State transport on the one 
hand, and, on the other hand, a law which, though it incidentally 
affected inter-State transport, was not directed against it, but 
introduced a system of regulation which included inter-State 
transport and which did not amount to a mere prohibition there¬ 
of. It was stated in James v. The Commonwealth}^ that certain 
reasoning of Evatt J. in Vizzard*s Case^"* was correct. That 


” (1936) A.C. 678; 65 CX.R. 1. 

12 (1933 ) 50 C.L.R. 30. 

13 (1937 ) 57 C.L.R. 327. 

(1936) A.C. 578; 55 C.L.R. 1. 

15 (1936) A.C., at p. 611; 55 CX.R., at p. 41. 

16 (1936) A.C., at p. 621; 55 CX.R., at p. 50. 

17 (1933) 50 CX.R., at p. 94. 
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reasoning admitted, notwithstanding sec. 92, a large amount of 
legislative control even of inter-State carriage of commodities 
by State transport or marketing regulations. The same degree 
of control by the Commonwealth is allowable, because James 
V. The Commonwealth^^ decides that sec. 92 applies in the same 
sense to both Commonwealth and States. But their Lordships 
proceeded to point out that the case would be different if, as was 
held in James v. Cowan^’^, the real object of the challenged legis¬ 
lation was to enable restrictions to be placed on inter-State 
commerce. In that case, it was said by Lord Atkin^^ that 
even if powers were expressly granted subject to sec. 92 (as in 
the statute then under consideration), they might rightly be 
used for a primary object which was not directed to trade and 
commerce, but, inter alia, to defence against the enemy, and that 
such an exercise of the power w'ould not be open to attack 
“ because incidentally inter-State trade was affected.” These 
principles were applied in the Riverina Case^’, and in other 
cases which have since been decided in this Court. In Home 
Benefits Pty. Ltd, v. Crafter^^, I applied the distinction between 
a regulation and a mere prohibition of inter-State trade and 
commerce^*. In Milk Board {N.S.W.) v. Metropolitan Cream 
Pty. Ltd.^*, I endeavoured to state the principle of the decision 
in James v. The Commonwealth^^ in the following words:—“ One 
proposition which I regard as established is that simple legisla¬ 
tive prohibition (Federal or State), as distinct from regulation, 
of inter-State trade and commerce is invalid. Further, a law 
which is ‘ directed against ^ inter-State trade and commerce is 
invalid. Such a law does not regulate such trade, it merely 
prevents it. But a law prescribing rules as to the manner in 
which trade (including transport) is to be conducted is not a mere 
prohibition and may be valid in its application to inter-State trade 
notwithstanding sec. 92 

In the present case, the provision in the Order that no person 
shall without a permit travel by rail from any State in the 
Commonwealth to any other State therein is a mere prohibition 
of inter-State intercourse. It is in terms ” directed against ” 
such intercourse. The Order says to all persons:—” You cannot 
travel inter-State unless I, the Director-General of Land Trans¬ 
port, allow you so to travel.” The Order does not provide any 
general system of regulation of traffic or transport as in the 
Vizzard^^ and Riverina Cases^"^ and other transport cases. 
There are no provisions in the Order which can be relied upon 
for the purpose of preventing the Director-General of Land 

18 (1936) A.C. 578; 55 C.L.R. 1. 

19 (1932) A.C. 542 ; 47 C.L.R. 386. 

20 (1932) A.C., at pp. 558, 559; 47 CX.R., at pp 396 397. 

21 (1937) 57 CX.R. 327. 

22 (1939) 61 C.L.R. 701. 

23 (1939) 61 C.L.R., at p. 711. 

24 (1939) 62 C.L.R. 116. 

25 (1939) 62 C.L.R.. at p. 127. 

26 (1933) 50 C.L.R. 30. 

27 (1937 ) 57 C.L.R. 327. 
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Transport from exercising his powers in a completely arbitrary 
manner. N^o indication is given of the matters which he is to 
take into account in determining whether to grant or refuse a 
permit. It is true that the application for a permit must state 
the reasons for the journey, but the Director-General could 
consistently with all the provisions of the Order refuse a permit 
to a person on any ground whatever, or upon no ground. He 
inight do it because he did not believe in a particular form of 
trade or commerce, or because he tU>approved for any reason 
whatever the object of any proposed journey, which might be 
trading or commercial in character, or, as in the present case, 
with an entirely different object—a personal visit. In the 
recent case of Shi'impton v. The Commonwealth it was 
sible, in my opinion, to find provisions in the regulations which 
were then under consideration which imiiosed a limitation upon 
what, in the absence of those provisions, would have been a com¬ 
pletely arbitrary discretion not shown to be related to any 
purposes of defence. There are no such provisions in the Oraer 

in this case. + 

The reference to considerations of defence in the objec s 
clause ** of the Regulations (reg. 4) does not provide an 
to these objections. Such a provision does not dispense wi h 
necessity of examining the Regulations in order to deterinine 
their substantial character when a question of constitu lona 
validity arises (R. v. University oj Sydney; Ex parte JJrum- 
mond^^) . 

In my opinion, therefore, clause 3 (a) of the Order, 
which the respondent was prosecuted, is invalid because it 
inconsistent with sec. 92 of the Constitution. The ^^S>stra e, 
therefore, rightly dismissed the charge, and the appeal should 

dismissed. 

[Rich, Starke, Dixon and McTiernan JJ. delivered 
opinions agreeing that the Order offended Con. sec. 92. ® 

question whether an Order so drafted as to be prox^a c y 
connected with defence necessities would have been valid, itic 
J. said:—“No doubt cases may occur where the exigencies o 
war require the regulation of the transport of men and material. 
The facts, however, in this case show no such emergency ; 
Starke J. said:—“It is immaterial, as I understand the cases, 
that the object or purpose of the legislation, gathered from i s 
provisions, is for the public safety or defence of the 0 <^mon- 
wealth or any other legislative purpose if it be pointed direc y 
at the right guaranteed and protected by the provisions of sec. 
92.*» Dixon J. said:—“ The Order . . . does not proiess 

to be concerned with priorities of travel upon transport faci ^ 
under excessive demand and it is certainly not confined a 

matter. It does not . • . depend in any degree for its 

practical operation or administration upon the movemen o 
troops, munitions, war supplies, or any like considerations. . 

28 (1945) 69 CE.R. 613. Ig. 
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It is, of course, quite true that many things that may lawfully 
be done in the course of, in support of, or in consequence of, 
military operations and other matters attending the conduct of 
war may prejudice the enjoyment of what otherwise might be 
considered the right to proceed or carry goods from one State 
to another. But that is because sec. 92 does not relate to the 
factual consequences which ensue from the actual conduct of 
war. Things of that sort ... do not take trade, commerce 
or intercourse among States or any of the essential factors form¬ 
ing such trade, commerce and intercourse and deal with them 
AIcTiernan J. said:—“The Order cannot be supported by what 
I said in Andrews v. Houell^^, because the direct object of the 
Order is to restrict inter-State intercourse." Starke J. also said 
that in James v. Commonu'ealth, tiie Judicial Committee 
approved only the particular passage from the opinion of Evatt 
J. in Vizzard's Case which Lord Wright cited, and that it cannot 
be assumed that their I.,ordships approved the actual decision 
in that case.] 

Notes. 

(a) In Andrews v. Howell^^, McTiernan J. said:—“In Farey 

V. Burvett^^, Isaacs J. . . . denied that sec. 92 could over¬ 

ride any measures taken by the Commonwealth in time of war 
under the defence power for securing the public safety and the 
defence of the country. His Honour based that conclusion on 
the nature and extent of the power. But it may now bo said 
that because of the meaning which recent decisions have placed 
upon sec. 92 there could seldom if ever be any opposition between 
that section and a law which was directed to securing the safety 
and defence of the Commonwealth, but not against inter-State 
trade and commerce.” 

(b) Although the opinions of Latham C.J., Rich and McTier¬ 
nan JJ., and possibly of Dixon J., envisage the possibility of laws 
with respect to defence validly restricting inter-State intercourse, 
they do not indicate whether such laws could make the “ inter- 
Stateness ” of the intercourse the criterion of such restriction. 

^ The general tenor of the opinions suggests that the law would 
need to regulate priorities in the use of transport facilities with¬ 
out regard to State boundaries. If that inference is correct, 
then the case would also seem to establish that no law, Com¬ 
monwealth or State, “ pointed directly at" inter-State trade, 
commerce or intercourse will be validated by a “ legitimating 
object ” such as defence or the prevention of famine and 
disease. The conception of “ legitimating objects ” is then 
confined to acquisition laws, (as suggested by Dixon J. in the 
Potato Case^^)y and laws regulating uniformly a general field 
of activities of w^hich inter-State dealings are only a part. How- 

30 (1941) 65 C.L.R.. at p. 2S7. 32 (1916) 21 C.L.R., at p. 433. 

31 ((1941) 65 C.L.R.. at p. 287. 33 (1934) 52 C.L R.. at p. 183. 
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ever, attempts such as this to formulate general princij^lcs with 
respect to Con. sec. 92 are deprecated in the opinion of Diron J., 
who described previous attempts thus:—“ What has been clear 
has not found acceptance and what has been accepted has yet 
to be made clear.” 

(c) The opinions of Latham C.J., Rich and Dixon JJ. might 
also be taken to infer that the Order was not proximately related 
to defence. 

(d) The actual dicta of the Judicial Committee in James v. 
Commonwealth with respect to Vizzard's Case seem more con¬ 
sistent with the view that they approved the actual decision and 
even the whole of Evatt J.’s opinion. 


23 . 

{The Commonwealth may create instrurnentalities to carry on 
inter-state trade and commerce, but may not give them a 
monopoly in a particular field. Vizzard*s Case distinguished. 
Trade and commerce with Commonwealth Teri-itories. Severa¬ 
bility.) 

AosTRAiiiAN National Airways Pty. Ltd. and Others v . 

Commonwei\lth' . 

Dixon J. :—The determination of these three cases turns upon 
the question whether the Australian National Airlines Act 1945 
is to any and what extent ultra vires and upon a further question 
concerning the validity of a regulation made under the Air 
Navigation Act 1920-1936. The regulation relates to the 
licensing of aircraft for a public transport service and some of 
the provisions of the Airlines Act assume the existence and 
validity of such a regulation. 

The general character of the Act can be briefly described under 
five heads. It sets up a Commission, a corporate body, with 
powers necessary and appropriate for establishing, maintaining 
and carrying on airline services for the transport of passengers 
and goods between States, to and from Territories and within 
Territories. It provides for the compulsory acquisition of 
aircraft and other property, except land, required for the pur¬ 
poses of the Commission. It provides for compensation. It 
gives the Commission a monopoly of any route for which it 
provides an adequate service. It makes it incumbent upon 
the Commission to obtain a licence under the Air Navigation 
Regulations, but, in some degree, it rests the Commission's 
monopoly on those Regulations, because, when the Commission 
provides an adequate service, the licence of any person in 
respect of the route becomes inoperative and no such licence 
is again to be issued so long as the Commission maintains an 
adequate service. Though the preamble of the statute refers 
to defence and to the carriage of mail by air in reciting why 

1 (1946) 71 eX.R. 29 (H.C.) 
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it is expedient to make the provisions contained in the enact¬ 
ment, it is apparent that primarily the legislative power upon 
which the Act must be supported is that with respect to trade 
and commerce with other countries and among the States. But 
so much of it as deals with airline services in connection with 
Territories cannot easily be referred to that power, and some 
other legislative power must be found to support those provisions. 

It is convenient, however, to consider first whether, putting 
on one side the effect of sec. 92, the leading provisions of the 
Airlines Act can be regarded as an exercise of the commerce 
power. It is objected that they cannot be supported under that 
power because it contemplates the legislative regulation of over¬ 
seas and inter-State trade and commerce and not the entry of 
the Government itself into that field of activity. The argument 
places upon the words of the constitutional power an interpreta¬ 
tion according to which it would fall far short of authorizing 
the Parliament to establish a government monopoly or govern¬ 
ment undertaking in trade and commerce. The interpretation 
conceives of trade and commerce with other countries and among 
the States as a description of a section of the economic life of 
the community made up of countless forms of activity on the 
part of individuals, inter-related and organized and sustaining 
a flow of goods and services. The subject of the power is, 
therefore, treated as a recognized phenomenon of national life 
existing independently of the Commonwealth. The power, it 
is said, on its bare reading is but a power to make laws for the 
regulation of these activities, not to undertake them. Only 
because it was fitter that Federal legislation should deal with 
inter-State and foreign transactions w'ere trade and commerce 
divided notionally into two sections. What was inter-State 
and overseas was assigned to the Commonwealth and w’hat was 
intra-State was reser\'ed for the States. But that, according to 
the view contended for, was as subjects of legislative regulation 
and not of government participation. 

I am of opinion that this argument ought not to be accepted. 
It plainly ignores the fact that it is a Constitution we are inter¬ 
preting, an instrument of government meant to endure and con¬ 
ferring powers expressed in general propositions wide enough 
to be capable of flexible application to changing circumstances. 
It confuses the unexpressed assumptions upon which the framers 
of the instrument supposedly proceeded with the expressed 
meaning of the power. A law authorizing the government to 
conduct a transport seiwiee for inter-State trade, whether as a 
monopoly or not, appears to me to answer the description, a 
law with respect to trade and commerce amongst the States. 
It is only by importing a limitation into the descriptive words 
of the power that such a law can be excluded. 

There is, however, a further difficulty in the application of the 
commerce power to the transport services which the Commis¬ 
sion is authorized to conduct. So far I have spoken advisedly 
of a transport service for inter-State commerce. But the airline 
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services contemplated are for I'jassengers or goods and many of 
the passengers carried may not be engaged in any matter of 
commerce. 

If an inter-State transportation service is regarded, not as itself 
constituting commerce among the States, but only as a means 
by which such commerce is or may be conducted and at the 
same time the inter-State movement of people is considered not 
of itself to form commerce among the States, it would seem to 
follow that the purpose of the airline serviees to be established 
under the Act is not confined to inter-State trade and com¬ 
merce and exceeds the power. In U. v. Smithers; Ex parte 
Benson^j Higgins J. draws a contrast, in reference to the move¬ 
ment of persons from one State to another, between, on the one 
hand, school children returning from holidays and friends visiting 
friends, and, on the other hand, commercial trayellers returning 
to their warehouses. Notwithstanding the addition, in sec. 92, 
of the word “ intercourse ” to the words “ trade ” and “ com¬ 
merce ”, I am not disposed to think that there is much covered 
by the word ** intercourse ” that falls outside the commerce 
power. Actual movement of persons or goods among the States 
will, I should imagine, be regarded as enough here as it is in 
America. See Covington & Cincinnati Bridge Co. v. Acn- 
tucky^; Caminetti v. United States^’., United States v. lldl ■ 
Probably, too, it will be taken to extend to acts and transactions 
involving such movement. But this view is part and parcel of 
a more general interpretation or understanding of the conception 
of inter-State commerce under which the place given to the 
carriage of goods and persons, transportation, is anything but 
subsidiary. That is to say, as it is inseparable from the move¬ 
ment of things and people, it cannot be regarded as something 
which falls within the power only because it is ancillary or 
auxiliary, incidental or conducive to the essential object of the 
power, as perhaps might be the case if the inter-State buying 
and selling of commodities were regarded as the exclusive object. 
From the beginning, the doctrine prevailing in the United States 
has been that transportation occupied a central place in the 
conception of commerce as a subject of the power. In the 
concurring opinion which Johnson J. added to that of Marshall 
C.J. in Gibbons v. Ogden^, an opinion relying more than did that 
of the Chief Justice on the exclusive characteristics of the com¬ 
merce power, there occurs the following passage:—“ When 
speaking of the power of Congress over navigation, I do not 
regard it as a power incidental to that of regulating commerce; 
I consider it as the thing itself; inseparable from it as vital 
motion is from vital existence.” In Hannibal <Sc St. Joseph R.R. 
Co. V. Huseri* Strong J. for the court said:—Transportation 

2 (1912) 16 C.L.R. 99, at p. 118. 

3 (1893) 154 U.S. 204 [38 Law. Ed. 962]. 

4 (1917 ) 242 IT.S. 470 [61 Law. Ed. 442]. 

5 (1919) 248 VS. 420, 423 [63 Law. Ed. 337, 339]. 

6 (1824) 22 U.S. 1. at p. 220 [6 Law. Ed. 23, at p. 78]. 

7 (1877) 95 TJ.S. 465, at p. 470 [24 Law. Ed. 527, at p. 530] 
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is essential to commerce, or rather it is commerce itself.” How 
far the reasoning in the Transport Cases in this Court® accom¬ 
modates itself with this doctrine is a matter for consideration. 
There is, I think, some logical force in the view that, if inter¬ 
state transportation is relegated to the position of an operation 
that is merely ancillary or incidental to the commercial inter¬ 
change of goods among the States and is not of itself commerce, 
then it follows that the Airlines Act is wider than the power. 
Tor it provides an air service, and an exclusive air service, for 
passengers independently of the eommercial or non-commercial 
character of their journey. But I am not prepared to accept 
the hypothesis and to give effect to it as restrictive of the trade 
and commerce power. On the contrary, I shall act upon the 
opinion that, if not all inter-State trans])ortation, at all events 
all carriage for reward of goods or persons between States is 
within the legislative power, whatever may be the reason or 
purpose for w’hich the goods or persons are in transit. 

I am, therefore, of opinion that so much of the Airlines Act 
as relates to inter-State air services is within the commerce 
power and that, apart, of course, from the effect of sec. 92, 
which must be separately considered, its validity so far may be 
supported as an exercise of that power. 

It is contended, however, that so much of the Airlines Act as 
affects to govern and authorize tlie establishment by the Com¬ 
mission of air services with the Territories of the Common¬ 
wealth is ultra vires. The argument begins with the thesis that 
a Territory, excepting possibly a Mandated Territory, cannot 
be described as “ another country ” within the meaning of the 
expression, trade and commerce with other countries and among 
the States. Of course it is not a State. It is then said that 
sec. 122 is the only other relevant legislative power in relation 
to Territories, apart from the Seat of Government, which is, of 
course, governed by sec. 52 (i.). The power conferred by sec. 
122, it is contended, is insufficient to support the provisions 
relating to airline services with the Territories. It is said that 
it is power to make laws only for the government of the Ter- 
ritoiy and enables no more to be done within the federally 
oiganized parts of the Commonwealth, or on the routes con¬ 
necting the territory with them, than, for example, a legislature 
established within a Territory for its government might do 
within those parts or on those routes. 

The provisions of the Airlines Act expressly dealing with the 
Territories are sec. 4 (definitions of ” Territorial airline service ” 
and “adequate airline service”); sec.19 (1) (6) and (c); 

sec. 46 (2); sec. 47 (6); sec. 49, and par. (c) of the preamble. 

It must be conceded that these clauses considered in combination 
^ith the gcneial provisions of the Act, amount to laws operating 
in Australia and elsewhere with respect to air communication 
with the Territories. To support such legislation some power 

® eX.R. 189, 215; (1935) 53 CX.R. 493; 
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seems to be needed to make laws in that connection which will 
have an operation in Australia. It was contended that even 
although the power given by sec. 122 might be regarded as an 
independent legislative power restricted in its geographical 
operation to the Territories, at the same time it could be used 
to justify the establishment of services radiating out, so to speak, 
from each Territory. The analogy is that of a State which in 
virtue of its power to make laws in and for the State might 
establish a shipping service with any place outside its boun¬ 
daries, whether within or beyond Australia. The law passed 
by the State would not in such a case operate coercively outside 
the State but would nevertheless authorize the candying on of 
the service and the use of such port facilities and the like as 
were made available in other jurisdictions. This appears to 
me to be an artificial and narrow justification of the legislation 
and, moreover, does not recognize that the Airlines Act is meant 
to operate on the same basis throughout Australia and its Terri¬ 
tories as a law of the Parliament. I should see no difficulty 
myself in treating sec.. 122 as aided by sec. 51 (xxxix.) and in 
interpreting the Constitution as a whole as meaning that the 
Commonwealth Parliament could make laws concerning the 
Territories including communications and all other matters 
arising from the connection between the Commonwealth and 
the Territory or dependency. However, it is said that such 
cases as Buchanan v. Commonwealth^, R. v. Berjiasconi^^ and 
Po’rter v. The King; Ex parte Chin Man Tee” make it neces¬ 
sary to treat sec. 122 as an independent power complete in itself 
and outside the general system of government. I admit that 
it is diffcult to reconcile the Australian cases on the subject, but 
I think that the decision in Porter^s Case'' tends in the contrary 
direction and that so does some of the reasoning in Mainka v. 
Custodian of Expropriated Property^^, and also that of some 
of the judgments in Ffrost v. Stevenson^^, where antecedent 
steps of the reasoning in Mainka*s Case^^ were criticized. As 
to the commerce power, it is not easy to see how such a Terri¬ 
tory as the Northern Territory could be described either as 
another country or a State; but it is to be noted that, under the 
analogous American power, Holmes J. appears to have been 
prepared to adopt the assumption that trade with the Terri¬ 
tories could be covered {Hanley v. Kansas City Southern Rail¬ 
way Co.’5), giving the power no doubt a wide general interpreta¬ 
tion implying some extension beyond its exact text. Moreover, 
Congress has included the Territories in many laws otherwise 
referable to the commerce power. One such law is dealt with 

9 (1913) 16 C.L.R. 315. 

10 (1915) 19 C.L.R. 629. 

11 (1926) 37 C.L.R. 432. 

12 (1924) 34 C.L.R. 297. 

13 (1937) 58 C.L.R. 528. 

14 (1924) 34 C.L.R. 297. 

15 (1903) 187 U.S. 617, at p. 619 [47 Law. Ed. 333, at p. 335]. 
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in Cincinnati Soap Co. v. United States^f. Clearly the com¬ 
merce power is treated as embodying a principle. But, however 
that may be, it seems to me that, by placing a territory under 
the authority of a government with full power to govern it by 
direct legislation and otherwise, it is necessarily implied that it 
may control communications, including transport between the two 
countries, if they are separated by sea, or, if not, across the 
common boundary by inland means. 

We should avoid pedantic and narrow constructions in dealing 
with an instrument of government and I do not see why we 
should be fearful about making implications. It is absurd to 
contemplate a central government with authority over a terri¬ 
tory and yet without power to make laws, wherever its jurisdic¬ 
tion may run, for the establishment, maintenance and control 
of communications with the territory governed. The form or 
language of sec. 122 may not be particularly felicitous but, when 
it is read with the entire document, the conclusion that the legis¬ 
lative power is extensive enough to cover such a matter seems 
inevitable. For my part, I have always found it hard to see 
why sec. 122 should be disjoined from the rest of the Constitu¬ 
tion and I do not think that Buchanan^s Case^"^ and Bemasconi^s 
Cose’® really meant such a disjunction. I think the provisions 
I have mentioned affecting the territory are valid. 

For the foregoing reasons, I am of opinion that the objections 
to the validity of the provisions of the Airlines Act on the ground 
that they are outside the enumerated legislative powers of the 
Parliament affirmatively granted are not well founded. 

There remains to be considered the formidable objection that, 
except in relation to Territories, Part IV. of the Act, which pro¬ 
vides that, upon routes adequately served by the government 
service, it shall have a monopoly, violates the restraint imposed 
upon Federal power by sec. 92 and that Part IV. is an insepar¬ 
able part of the statute, which, therefore, fails as an entirety. 

It is, I think, important to see exactly what Part IV. does. 
The first of the four sections of which it consists, sec. 46, has 
two sub-sections, one dealing with what is called an inter-State 
airline service and the second with a Territorial airline service. 
Of the latter it is unnecessary to say more in connection with 
sec. 92 than that, although sec. 92 does not affect trade, com¬ 
merce or intercourse with the Territories, yet, on the definition 
of a Territorial airline service, it is possible that it will include 
some inter-State carriage of goods or persons. It is with the 
former, the inter-State airline services, that we are immediately 
concerned. Sub-sec. (1), which deals with them, proceeds upon 
the assumption that, for any inter-State airline service existing 
at the time when the Commission establishes a service covering 
any of the stopping places of the existing ser%dce, a valid licence 
under the Air Navigation Regulations will be needed and will 

16 (1987) 301 U5. 308. 322 [81 Law. Ed. 1122, 11331. 
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be held. It provides that, when certain conditions are fulfilled, 
the licence, in so far at it authorizes inter-State air trau'^port, 
shall become inoperative, which means, of course, that for ihe 
licensee to continue the service would contravene the Air Navi¬ 
gation Act and Regulations. The conditions are, in effect, (1) 
that an airline licence for a particular inter-State seiwice has 
been issued under the Regulations to the Commission specifying 
the terminal and intermediate stopping places of the service; 
(2) that the Commission has established the service; (3) that 
the existing service provides inter-State transport by air between 
some of the scheduled stopping places; and (4) that the service 
of the Commission, or its contractors, by itself provides an 
adequate airline service between those stopping places. In those 
conditions the existing licence becomes inoperative and remains 
inoperative as long as the Commission maintains an adequate 
airline service between such stopping places. Under the Air 
Navigation Regulations airline licences may not be granted or 
renewed for a longer period than a year, so that it naay be 
assumed a licence rendered inoperative is unlikely during its 
currency to revive owing to the Commission’s service becoming 
inadequate. But the next section of the Airlines Act, sec. 47, 
contains a prohibition, subject to a condition by way of excep¬ 
tion, against the licensing authority issuing to anybody but the 
Commission or, at its request, to a contractor with the Commis¬ 
sion, an airline licence for an inter-State service authorizing 
transport by air between any of the Commission’s scheduled 
stopping places, or those of such a contractor. The condition 
by way of exception is expressed in the following words, 
“ unless, and except to the extent to which, the licensing 
authority is satisfied that, having regard to the airline services 
operated by the Commission and contractors, the issue of the 
licence is necessary to meet the needs of the public with respect 
to inter-State airline services.” 

Nothing turns on sec. 48, but sec. 49 completes Part IV. by 
making it penal to enter into a contract for the transportation 
by air of persons or goods in the course of the operation of an 
inter-State airline, unless operated by a person holding an air¬ 
line licence that has not become inoperative. The provision 
covers the consignor or intending traveller as well as the carrier. 
With these provisions must be read sec. 19, particularly sub-sec. 
(2). Sub-sec. (1) empowers the Commission with full regard 
to safety, efficiency and economy of operation ” to establish, 
maintain and operate airline services for the transport for 
reward of passengers and goods by air, between States, with Ter¬ 
ritories and within Territories, and to do all that is incidental 
thereto. Sub-sec. (2) then says that it shall be the duty of 
the Commission to exercise the powers conferred by sub-sec. 
(1) as fully and as adequately as may be necessary to satisfy 
the need for services specified in that sub-section and to carry 
out the purposes of the Act. 
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The short effect of these provisions when read together appears 
to me to be, so far as material, to require the Commission, on 
obtaining a licence, to supply an adequate service for the route 
licensed and then, when and so long as that is done, to exclude 
any other inter-St ate air carrier from the same stopping places 
by preventing his holding a licence effective for any of them. 
The principle upon which they proceed evidently is that facili¬ 
ties for the carriage by air for reward of persons and things 
should be assured, so far as may be, but that, so long as that 
is done, they should be an exclusively governmental function. 

It is not material to inquire why this principle was adopted. 
It may have been adopted as a matter of policy. On the other 
hand, it may have been adopted because it was thought that 
it would involve less inconsistency with the constitutional 
freedom of trade, commerce and intercourse among the States 
by internal carriage than if the exclusion from inter-State air 
routes of all but government airlines were absolute. Some 
ground for such a view might be found if two assumptions were 
justified. The first is that^rade, commerce and intercourse 
among the States is nothing ^^he interchange of goods and 
the movement of people. The "^cond is that sec. 92 may be 
confined by interpretation to a denial to the various governments 
only of legislative or executive atrthority to obstAict the flow 
or reduce the volume in which the‘’^ople move or the traffiic in 
goods proceeds. If these assum^pons were made out, it is, 
perhaps, not difficult to’^see in thenua' basis for a contention that 
a law establishing a monopoly of af form of transport might be 
compatible with sec. 92, {Provided t*ia.t it contained sure stipula¬ 
tions for the furnishing of transport or of that form of transport, 
adequate to the flow or t^olume. It is interesting to find in the 
opinion of Johnson J. irf Gibbons v. Ogden^^, already cited, an 
emphatic statement of the opposite view of the effect of a 
monopoly in a form of transport. As is well known, that great 
case turned upon the monopoly which the State of New York 
had granted to Fulton and Livingston at the end of the 
eighteenth century upon condition that they constructed a 
steamboat that would navigate against the current of the 
Hudson. They fulfilled the condition and, as a result, enjoyed 
for some years an exclusive franchise for navigating New York 
waters by steam. The decision in Gibbons v. Ogden^^ was that 
it was inoperative against Federal law. Johnson J. placed his 
judgment upon the quasi-exclusiveness of the commerce power, 
a doctrine which though not part of the ratio decidendi of the 
Court was expounded by Marshall C.J. in such a way as to 
establish it. Johnson J, treated the matter as evident and used 
some of the very words of sec. 92. He said:—“ The grant to 
Livingston and Fulton interferes with the freedom of inter¬ 
course among the States; and on this principle its constitu¬ 
tionality is contested jjjg Honour, in effect, took the view 
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that the principle did form part of the constitutional law of 
the United States and for that, among other reasons, the mono¬ 
poly did not avail. It is. however, better not to pursue the 
analogy presented in the United States, if for no other reason, 
because in America it is always invasive action by a State that 
is in question. Here I think that we should apply sec. 92 in 
the light of the general guidance given by the two decisions of 
the Privy Council and of the authoiity of the Transport 
Cases^'. The Transport Cases formed the foundation of the 
argument in support of Part IV. and to my mind our decision 
must in a great measure depend u})on a proper interpretation 
of those authorities. There is an extensive passage in the 
judgment of Rich J. in Vizzard*s Case^^, set out in the judgment 
of Evatt and McTieman JJ. in Gilpin’s Case^^, a judgment in 
which Rich J. himself agreed. Having set it out, Evatt 
and McTieman JJ, say that, in their opinion, it truly 
describes the legislation under consideration in that case, 
and they proceed to say:—Absolute freedom of trade, 
commerce and intercourse am^g the States does not mean 
that a resident of one State possesses the right to transport 
goods or travel to a place in another State in whatever vehicle 
or by whatever route or at \thatever time or at whatever speed 
he may choose. And a law which imposes a limitation upon 
his choice is not necessarily inconsistent with sec. 92 of the 
Constitution.” 

In the case of Duncan afid Green %tar Trading Co. Pty. Ltd. 
v. Vizzard^^., Evatt J. recurs to the same idea in expressing the 
effect of the Transport Cases*: “ Thos^ cases determine that the 
imposition of non-discriminatory limitations of choice as to the 
means and routes of land transport is not necessarily incon¬ 
sistent with sec, 92, and that the New South Wales State 
Transport (Co-ordination) Act 1931 is valid.” 

It is, I think, unnecessary to transcribe once more the passage 
from the judgment of Rich J. But it makes the following 
points:—(1) The State legislation then in question was directed 
at (a) an ordered system of transportation (6) without irrational 
competition tending to its mutual destruction. (2) The opera¬ 
tion of the legislation in no way depended upon the inter-State 
character of the traffic, but applied uniformly to intra-State and 
inter-State traffic. (3) ” A law of that character which did 
differentiate between the two kinds of traffic might well be held 
directly to restrain inter-State trade.” (4) The legislation 
regulated and,did not suppress transport and it regulated it with 
a view in the long run to facilitate it by ensuring that a super¬ 
abundance of transport at one time did not lead to a deficiency 
at another. (5) It did not affect actual commercial dealings, 

21 (1933) 50 C.L.R. 30; (1935) 52 C.L.R. 189, 215; (1935) 53 C.L.R. 
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the transfer of goods from one place to another, and the actual 
movement of individuals. (6) It dealt with motor vehicles as 
a means to trade, commerce and intercourse inter-State and 
intra-State, “ but they are aids or implements to effect the thing, 
they arc not the thing itself.” 

The last two of tiiese reasons or observations, which I take to 
be adopted by the majority of the Court as explaining the 
decisions, have in the past appeared to me to mean that the 
use of motor vehicles in the carriage of goods from one State to 
another is an incident of trade, commerce and intercourse, but 
is not it-self protected by sec. 92. The actual decisions in and 
the full reasoning of the Transport Cases are plainly shown to 
be inapplicable by the emphasis placed on the first four of the 
foregoing points. They have no analogy in the statute now 
under consideration. But to my mind the feature of the Trans¬ 
port Cases which is material is the sharp differentiation between 
commercial dealings, or perhaps commercial and other inter¬ 
course, on the one hand, and, on the other hand, motor vehicles 
as means or implements used for that purpose and no more. 

We are here concerned with the trade or business of carrying 
men and goods over inter-State air refutes, a thing which I should 
have thought intrinsically as much inter-State commerce as the 
sale and delivery of goods from one 3tate to another and, there¬ 
fore, necessarily within the protection of sec. 92. But does the 
contrast made in the passage to which I have referred in the judg¬ 
ment oi Rich J. amount to a decision that the trade or business 
of providing inter-State carriage of men and things does not 
itself lie within the concept of trade, commerce and intercourse 
among the States; that it fonns no part of the denotation of 
commerce because it has not the attributes required by the 
definition though, because it is conducive to commerce, it may 
in some respects be regulated under the commerce power? After 
a full study of the Transport Cases I have come to the conclu¬ 
sion that they do not decide this proposition. In the pragmatical 
solution which those cases gave to a problem which they 
approach as a complex the essential features of the legislation 
were examined for the purpose determining its practical opera¬ 
tion upon inter-State commerce and intercourse regarded as a 
sum of activities; to see whether it obstructed, restricted, 
retarded or impaired, not some operations of commerce considered 
separately or in isolation, but the commerce between New South 
Wales and Victoria considered as a whole. The legislation 
was, in effect, treated as part of an attempt to make the 
internal transport of the State a planned structure, a framework 
within which the freedom guaranteed by sec. 92 subsisted and 
even by which that freedom was secured. The reasons given 
for the solution necessarily comprised much that was really 
directed to denying that in the character and operation of the 
legislation factors or features could be found to which sec. 92 
was inimical. It is, I think, in the course of this demonstra¬ 
tion that, among other things, any adverse effect upon the flow 
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of trade is excluded and the relation in fact which transport has 
to trade in goods is emphasized. It is to be noticed tliat it is 
not the business of inter-Statc carrying but motor trucks them¬ 
selves which Rich J, describes as aids or implements to com¬ 
merce and intercourse but not the thing itself. The decision 
was, I think, based upon a combination of all the considerations 
mentioned in the passage, negative and positive, particularly 
the fact that it was the undifferentiated road transport of the 
State that was regulated on a non-discriminatory basis. 

The Airlines Act, however, appears to me to raise quite a 
different question. It is whether the elimination by govern¬ 
mental action, legislative and executive, of the business of inter¬ 
state transportation as such in favour of a State undertaking is 
consistent with sec. 92, If the test laid down by Lord Wright 
in James v. The Commonwealth^^^ freedom at the frontier, be 
applied, it is plain that it is because the business involves crossing 
the frontier that it is eliminated. It is not like the post office, 
something which undertakes an exclusive function independently 
of State boundaries. Nor, may it be added, does it resemble 
the post office in being a .traditional function of guven^ment, 
dealt with as such in the'Constitution, and nowliere forming a 
business. It is no answer to the application of Lord Iyright's 
test to say that, because’the general exclusion in time and place 
of the business of air transport in favour of a government under¬ 
taking could only be accomplished under the commerce power, 
the freedom infringed must necessarily be related to State boun¬ 
daries. If, on the other hand, the answer is offered that the 
transmutation of the business into a government undertaking 
means that the function is still freely carried on, it is met by 
the proposition, so often enunciated by Isaacs J., that in sec. 
92 ** free ” means free from governmental restriction or obstruc¬ 
tion, whether legislative or executive, a proposition for which 
the judgment of Lord Atkin in James v. Cowan^^ is authority. 
It comes back, in my opinion, to the position of the business 
of inter-State transportation as part of commerce and intercourse. 
If it is part of the denotation of that expression in sec. 92, as 
I think it clearly must be, then I see no escape from the con¬ 
clusion that Part IV. is inconsistent with that constitutional 
restraint. If, on the other hand, canying on inter-State trans¬ 
portation were held to be outside the protection of sec. 92, it 
would be hard indeed to bring it directly under sec. 51 (i.). In 
that case the legislative power could affect it only as an incident 
of the subject matter of the power. There would then arise 
the difficulty to which I have already referred, that to provide 
for the carriage of passengers not concerned in commerce might 
be considered outside the power. My opinion, however, is that 
inter-State transporation falls directly under sec. 51 (i.), but is 
also within the protection of sec. 92. For the reasons I have 


25 (1936) A.C. 678, at p. 630; 55 C.L.R. 1. at p. 58. 

26 (1932) A.C. 542, at pp. 558, 561; 47 C/L.R. 386, at pp, 396, 398. 
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given, I think that sec. 92 invalidates so much of Part IV. as 
is not concerned with the Territories. 

Upon this view the question arises whether the consequence 
is to bring the whole Act down or, on the contrary, the void 
provisions are to be severed from those which otherwise might 
be validly enacted. The validity of the general provisions of 
the Act has not been attacked on other grounds and is assumed. 

The question of severability really falls into two. One of 
them arises within Part IV. itself. For it deals alike with 
Territorial airlines and with inter-State airlines and the 
invalidity of the attempt to make the inter-State airline service 
a monopoly may conceivably be regarded as leaving the 
monopoly of the Territorial airlines unaffected. 

The other and more important question is whether Part IV., 
as a whole, can be severed from the rest of the Airlines Act. It 
is said on the part of the plaintiffs that it contains provisions 
indispensable to the conception upon which the statute is based. 
To authorize the establishment of an airline service to operate 
as a monopoly is one thing, to authorize one to compete in air 
transport is another. Accordingly, it is said, the invalidity 
of Part IV. changes the character of the measure. Further, it 
is pointed out that sub-sec. 2 of sec. 19, to which reference was 
made in the earlier part of this judgment, is linked with Part 
IV. It imposes upon the Commission the duty of exercising 
its powers of establishing, maintaining and operating airline 
services as fully and adequately as may be necessary to satisfy 
the need for such services: compare the definition in sec. 4 of 
“ adequate airline service.” Reliance is placed upon this pro¬ 
vision as itself contemplating an exclusive service and as 
measuring the Commission’s duty on that assumption. These 
considerations are, no doubt, important and, prior to the enact¬ 
ment of sec. I5a of the Acts Interpretation Act 1901-1941 they 
might have proved decisive. But that provision has, in effect, 
ii^roduced a rule of construction whereby unless an intention 
affirmatively appears to the contrary, the provisions of a statute 
are to be taken as independent of one another and not inter¬ 
dependent. The application of the provision is seldom easy, but 
it IS illustrated by a number of decisions of this Court, a collec- 
^on of which \vill be found in Fraser, Henleins Pty. Ltd. v. 
yody , and it is further elucidated by the industry expended 
in the United States upon the exposition of similiar clauses. 
But I think little help is to be gained from abstract discussions 
of the effect of severability provisions. As a practical con¬ 
clusion, it comes back to the manner in which the intention of 
the legislature is to be ascertained, that is to say, the presump¬ 
tions to be made. My view, which I repeat, is that such 
severability clauses “ establish a presumption in favour of the 
independence, one from another, of the various provisions of an 
enactment, to which effect should be given unless some positive 

27 (1945) 70 CJjJl. 100. 
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indication of interdependence appears from the text, context, 
content or subject matter of the provisions 

Now the general considerations upon which the argument 
against severability is founded may be conceded. But the 
difference, great as it is between the establishment of an 
exclusive and a non-exclusive government airline service, does 
not control the answer to the question what did Parliament 
intend. To say that Parliament intended that the service in 
the conditions prescribed by sec. 46 and sec. 47 should be exclu¬ 
sive is to throw little or no light on the question whether the 
intention that they should be exclusive was paramount, so that 
the intention that there should be a government service was 
completely dependent upon it. In many departments of the 
law we are faced with the problem of deciding what is essential 
and what is not essential for the purpose of carrying out sub 
modo an intention which is expressed on the assumption that 
it will be entirely effective: See Attorney-General {N.S.W.) 
V. Perpetual Trustee Co. {Ltd.)^^. The solution often depends 
on an intuitive understanding of the underlying purpose of the 
plan of the framer of the instrument. But it is precisely that 
uncertain and undesirable mode of solution that sec. 15a 
supersedes. 

In the present case the arrangement and text of the enactment 
appear to me to support, rather than weaken, the presumption 
that the main provisions are, so to speak, to stand upon their 
own feet in a question of ultra vires. No doubt if Division 2 
of Part II, dealing as it does with the powers, functions and 
duties of the Commission, were void the whole Act would 
collapse. But it by no means follows that provisions separated 
in the arrangement of the Act and logically consequential in 
operation upon Part II. are indispensable to Part II. itself. 
Part II. is entitled ** Limitations in respect of Airline Services ” 
and is drafted as belonging to a distinct subject matter. It is 
a gratuitous assumption that Parliament would not have a 
governmental airline unless it were a monopoly. The basis for 
such an assumption is found rather in the business inferences 
favoured in active and practical pursuits than in the considera¬ 
tions affecting the adjustment of policies to constitutional exigen¬ 
cies. The draftsman of the Airlines Act, whatever may have been 
in the minds of the authors, seems to have been at pains in the 
formal structure of the Act to give it the appearance of separ¬ 
ability. The argument from sec. 19 (2) is, I think, fallacious. 
Doubtless it impo.ses a duty upon the Commission to provide a 
service adequate to all the traffic. The performance of the duty 
would at the same time operate to fulfil the conditions of sec. 
46 or sec. 47. But no inference can be drawn that, but for 
secs. 46 and 47, sec. 19 (2) would not have been adopted. There 
is in my opinion no sufficient ground for saying that Part IV. 
is inseverable. 

2* (1945) 70 OL.R., at p. 127. 

29 (1940) 63 C.L.R. 209, at pp. 226, 227. 
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There is greater difficulty in the minor question whether 
within Part IV. the provisions relating to the Territories can 
be severed from those invalidated by sec. 92. In sec. 46 there 
is a formal separation; in sec. 47 there is an incomplete formal 
separation, and in sec. 49 there is a formal combination of the 
provisions relating to the inter-State and Territorial services. 
The inferences to be drawn from arrangement and those from 
probabilities are not, perhaps, conclusive. But neither sec. 46 

(2), nor sec. 47 (b) can affect inter-State transportation. By 
definition (sec. 4) an inter-State airline service is excluded from 
the application of the expression “ Territorial airline service.” 
And also by definition “ inter-State airline service ” covers 
services which pass through two or more States into a Terri¬ 
tory or by way of a Territo^ from one State to another. For 
“ Australia ” is defined to include the Territories and ” inter¬ 
state airline service ” is defined to mean “a service providing 
for the transport by air, for reward, of passengers or goods and 
operating from one place in Australia to another place in Austra¬ 
lia and having scheduled stopping places in two or more States.” 

It follows that sec. 46 (2) and sec. 47 (b) are capable of full 
operation without touching traffic protected by sec. 92. I think, 
therefore, that they should be regarded as unaffected by the 
invalidity of sec. 46 (1) and sec. 47 (a). I am, therefore, of 
opinion that Part IV. is to this extent internally severable. But, 
even if it were wholly invalid, it would not, in my opinion, bring 
down the rest of the Act. 

This conclusion makes it necessary to consider the validity 
of reg. 79 of the Air Navigation Regulations consisting of Statu¬ 
tory Rules 1939 No. 2 and Statutory Rules 1940 No. 25, Regu¬ 
lation 79 forms Part VII., which is entitled “ Public Transport 
Service.” The other parta of the Regulations are in the main 
concerned with the control of aviation and air navigation in 
the interests of safety, organization, order and the like. But 
this Part deals with air transport services. As reg. 79 stood 
in 1937, it was as follows:— 

“ 79. (1) Aircraft shall not be used by any person in the 
operation of a regular public transport service except under the 
authority of and in accordance with a licence issued to that 
person by the Board. 

(2) An applicant for any such licence shall furnish such infor¬ 
mation in relation to the proposed service as the Board requires. 

(3) The Board shall, if satisfied as to the safety of the pro¬ 
posed service, issue a licence (in these Regulations referred to 
as ‘ an airline licence ’) subject to such conditions in addition 
to compliance with these Regulations, as the Board considers 
necessary to ensure the safety of the aircraft and of the persons 
to be carried by the aircraft. 

(4) Subject to Part XIII. of these Regulations, an airline 
licence shall remain in force for a period of one year from the 
date of issue, and may, from time to time, be renewed by the 
Board for a further period not exceeding one year.” 
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The Board referred to was the Civil Aviation Board. In 1939 
the Director-General of Civil Aviation was substituted for it. 

In the form in which reg. 79 stood at that stage, I should think 
it would have been upheld. The matter was not argued and 
I do not express a concluded opinion about it. But, having 
regard to the duty of the Board under sub-reg. (SK there 
appears to be no basis for an argument against the then regula¬ 
tion under sec. 92. 

By Statutory Rules 1940 No. 25, however, a new sub-regula¬ 
tion was substituted for sub-reg. (.3). Statutory Rules 1940 
No. 25 is as follows:— 


“ Regulation 79 of the Air Navigation Regulations is amended 
by omitting sub-regulation (3) and inserting in its stead the 
following sub-regulation:— 

* (3) The Director-General may issue a licence (in these Regu¬ 
lations referred to as “ an air-line licence ”) upon such condi¬ 
tions, in addition to compliance with these Regulations, as the 
Director-General considers necessary or he may refuse to issue 
the licence 

This, if valid, effected a change in the character of rcg. 79. It 
became, so far as its natural meaning goes, a prohibition subject 
to licence, with power to grant or refuse the licence and impose 
conditions upon the licensee without any express restriction as 
to the grounds. Unless restrained by interpretation or by the 
operation of sec. 46 (b) of the Acts Interpretation Act 1901- 
1941, I should think that a regulation of that nature would be 
bad as contrary to sec. 92, in its operation on inter-State trans¬ 
port. It is enough, I think, to refer to Gratxuick v. Johnson^ . 
But the question is whether it ought to be read down in some 
way so as to be valid. It is suggested that with the help of 
sec. 46 (6) and upon a survey of the other purposes of the 
Regulations, the exercise of the discretion might be confined by 
interpretation so as to avoid inconsistency with sec. 92. ^An 
analogy was sought in the course taken in Shriiripton v. The 
CoTnmpnwealth^^. But there we were dealing with the ambit 
of a constitutional power and with regulations affording some 
guidance as to purpose. The difficulty here lies in the fact that 
Part VII. deals with a subject standing apart from the field 
covered or the general purpose served by the rest of the Regula¬ 
tions and by the further fact that the object of the amendn^nt 
of 1940 appears to have been to enlarge the discretion, while 
we are invited to confine it almost within its former limits. 

In my opinion we cannot read into sub-reg. (3) a limitation in 
respect of the ground of refusal drastic enough to save ite 
validity. But it is, in my opinion, the validity of the aniend- 
ment made by Statutory Rules 1940 No. 25 that is involved. That 
was a distinct act of subordinate legislation and its validity 
must be considered by w’^hat it affected to do. It affected to 
substitute a new sub-reg. (3) which, if effective, would make the 


30 (1945) 70 O.L.R. 1. 


31 (1945) 69 CXJl. 613. 


[94-96] 


232 


CONSTITUTIONAL CASES 


restraint in sub-reg, (1) conflict with sec. 92. That seems to 
me to mean that pro tanto the adoption of Statutory Rules 1940 
No. 25 was invalid and reg. 79 stands in its original form; that 
is as it was in 1939. There was no intention to repeal former 
sub-reg. (3) independently of the adoption of the new sub-reg. 
(3). The invalidity of the new sub-regulation, therefore, 
involves the consequence that the old sub-reg. (3) stands. 

I am, therefore, of opinion that the purported amendment of 
sub-reg. (3) of reg. 79 by Statutory Rules 1940 No. 25 is void 
and that it should be so declared. 

I think that the three demurrers should be overruled and judg¬ 
ment pronounced in the respective suits for the plaintiffs. In 
the suits of Australian National Airways Pty. Ltd. and of Guinea 
Airways Ltd. there should be a declaration that in Part IV. of 
the Australian National Airlines Act 1945, sub-sec. (1) of sec. 46, so 
much of sec. 47 (including par. (a)), and so much of sec. 49, as refer 
to an inter-State airline service or services, are invalid and that 
the purported adoption by Statutory Rules 1940 No. 25 of the 
amendment to sub-reg. (3) of reg. 79 of the Air Navigation 
Regulations 1937-1939 is void. 

In the suit of MacRobertson-Miller Aviation Co. Ltd. the 
declaration of right should be limited to the invalidity of 
Statutory Rules 1940 No. 25, because that plaintiff is not 
interested in inter-State airlines, but in a Territorial airline. 

[Liatham C.J., Rich, Starke and Williams JJ. delivered separate 
opinions. Rich, Starke and Williams JJ. agreed with the order 
oi Dixon J. Rich J. expressly agreed with the reasoning of 
Dixon J.; Starke and Williams JJ. agreed in substance 
with that reasoning. Latham C.J. held that regulation 79 as 
amended validly applied to territorial services; otherwise he 
agreed with the order of Dixon J., but he held Part IV. of the 
Act invalid in relation to inter-State transport on the ground 
that it “ prohibited ” as distinct from regulating ” such trans¬ 
port. Latham C.J. said inter alia' —“ If a provision of this 
character does not infringe sec. 92 when applied to carriers, I 
can see no answer to the contention that a similar provision 
might be applied to all inter-State traders without any breach 
of sec. 92. If that were the case, the Commonwealth Parlia¬ 
ment could create a corporation and give it an exclusive right to 
engage in every form of inter-State trade and commerce, or, 
without creating a corporation, could give an exclusive licence 
to a particular person to engage in such trade and commerce. 
Such a result would reduce sec. 92 to almost complete insigni¬ 
ficance.'' Starke J. said infer alia: —“The object of sec. 92 is 
to maintain freedom of inter-State competition—^the open and 
not the closed door—absolute freedom of inter-State trade and 
commerce. An Act which is entirely restrictive of any freedom 
of action on the part of traders and which operates to prevent 
them engaging their commodities in any trade, inter- or intra- 
State, is . . . necessarily obnoxious to sec. 92.” Williams 

J. said inter alia: —“The right of inter-State trade and com- 
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merce protected by sec. 92 is a personal right attaching to the 
individual. . . . There is no obligation imposed upon the 

States to facilitate trade and commerce by building roads, so 
that, if they choose to do so and thereby provide means for 
competition with their o>^ti railways, it is simply an exercise ol 
their own sovereign rights to co-ordinate traffic by rail or road, 
and to confine the use of the roads to particular persons and 
vehicles. If the choice of these persons and vehicles has no 
relation to their passage across the border, but the legislation 
operates without discrimination with respect to all persons and 
vehicles desirous of using the roads, such legislation is not aimed 
or directed at inter-State commerce, but at regulating, main¬ 
taining, and co-ordinating a number of utilities for trade, com¬ 
merce, and intercourse, State and inter-State, j^rovided by the 
State. So a State could, I should think, build a number of 
aerodromes, and provide that only aeroplanes which fulfilled 
certain conditions could use such aerodromes, or it could confine 
their use to aeroplanes owned by itself. Provided the condi¬ 
tions of use were non-discriminatory and were unrelated to 
flying across the border, the legislation would not infringe sec. 
92. It would be legislation regulating the use of a further 
facility for all trade and commerce provided by the State. .And 
it would seem to follow that if the Commonwealth built aero¬ 


dromes, it could also pass non-discriminatory legislation regu¬ 
lating the use of such aerodromes, or confining their use to its 
own purposes—cf. reg. 110a of the Air Navigation Regulations. 
But it would be a different matter if a carrier or carriers of 
persons or goods by land were able to persuade the owners of 
private land on each side of the border to build a road on wdiich 
to carry on their business, and one of the border States passed 
a law preventing such carriers crossing the border by such a 
road. Such a law would not be made to regulate, x)reserve and 
co-ordinate facilities provided by the State, but would be aimed 
at inter-State commerce, and would contravene sec. 92. In the 
same way legislation by a State or the Commonwealth simply 
to prevent areoplanes flying from one State to another, and 
from using suitable aerodromes built in the States by private 
enterprise, would be an infringement of this section. Such 
legislation would be an interference with the freedom of passage 
of persons and goods from one State to another. And it would 
not matter, in my opinion, that the Commonwealth was providing 
a service which was fully adequate to transport all business 
offering in persons and goods from one State to another.*’] 


Notes. 

(a) This decision marks a partial reversion to the individua¬ 
list ” theory of sec. 92. The fundamental inconsistency between 
the reasoning of Evatt J. in Vizzard^s Case and the reasoning 
adopted in the principal case is best seen by comparing the 
dictum of Starhe J. quoted above with the dicta of Evatt J.: 

“ It cannot be said that sec. 92 necessarily prevents the State 


[109-1101 



234 


CONSTITUTIONAL CASES 


from monopolizing the service of land transport within its 
borders ”, {Vizzard^s Case, supra, at p. 159) and “ sec. 92 does 
not prevent a State from socializing any one of its industries of 
production ”, {The Milk Board Case^^), and see also the dictum 
from Evatt J/s dissent in case 16. 

(b) The plaintiff subsequently applied to the High Court for 
a certificate under Con. sec. 74 giving leave to appeal to the 
Privy Council on the question whether Con. sec. 51 (i.) authorized 
the creation of a Commonwealth government airline. The High 
Court agreed that this was an inter se question, but refused a 
certificate pending an application to the Privy Council for 
special leave to appeal from the High Court’s decision on the 
issues—(viz., severability and trade with the Territories) — 
which were not inter se^^. The plaintiff then applied to the 
Privy Council for special leave to appeal from the decision 
generally, and this was refused. 

32 (1939) 62 C.L.R., at p. 152. 

33 (1946) 71 C.L.R. 115. 
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CHAPTER rV. 

DEFENCE. 

The power given to the Commonwealth by Con. sec. 51 (vi.), 
in conjunction with sec. 51 (xxxix.) and sec. 61, is concurrent 
only, and only a part of the subject of defence is withdrawn from 
the States by sec, 114 and the combined effect of secs. 69, 70 and 
62 (n.). However, the High Court has attributed such a wide 
scope to sec. 51 (vi.) in time of total war that the Common¬ 
wealth then assumes a dominant role, not only in military and 
naval affairs, but in the organization of the nation made neces¬ 
sary by modern war conditions. This wide interpretation is 
the more striking since in Farey v. Burvett (post) it was 
endorsed by Griffith C.J. and Barton J., who accepted the doc¬ 
trine of implied prohibitions, against the dissent of Rich J., who 
rejected that doctrine but (together with Gavan Duffy J.) con¬ 
sidered that on ordinary principles of interpretation the meaning 
of sec. 51 (vr.) was much narrower. The defence power is also 
considered in cases 8, 22 and 54. 

24. 

{The words naval and military” in Con. sec. 51 (vi.) are 
words of extension^ not of limitation. The defence power in 
time of war; price control.) 

Farey v. BuRVEm*'. 

Griffith C.J.—^The legislative act of which the validity is 
impeached in this appeal is the War Precautions Act No. 10 of 
19 14 a s amended by the Act No. 3 of 1916, so far as 
€o* authorize the making of certain Regulations and Orders by 
the Governor-General. That Act, which is to continue in 
operation during the present state of war and no longer, purports 
to authorize the Governor-General to make Regulations for 
securing the public safety and the defence of the Commonwealth, 
and by Order published in the Gazette to inake p^vision for 
any matters which appear necessary or expedient with a view to 
the same objects. 

[He then summarized the regulation, proclamations and order 
fixing maximum selling prices for bread, under which the appe¬ 
lant had been convicted, and said that these provisions purported 
to be made under Con. sec. 51 (5'i.). He continued: ] 

The general principle to be applied in determining whether 
an-attempted exercise of a power is valid has t^en rnore 
once enunciated by this Court. In Junibunna Coal M'^ne, ivo 
lAahility v. Victorian Coal Miners Associatxon^, Barton J. 
quoted the well-known passage from the judgment of Marshall 

* (1916) 21 CXJl. 433 (H.C.). ^ (1908) 6 CX.R. 309, at P- 344. 
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C.J. in the celebrated case of McCulloch v. Maryland ^:—“We 
admit, as all must admit, that the powers of the Government 
are limited, and that its limits are not to be transcended. But 
we think the sound construction of the Constitution must allow 
to the national Legislature that discretion, with respect to the 
means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high duties 
assigned to it, in the manner most beneficial to the people. Let 
the end be legitimate, let it be within the scope of the Constitu¬ 
tion. and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the Constitution, are constitutional.” 

The first question, then, is what is the nature and extent of 
the power conferred by pi. vi. It is contended by the appel¬ 
lant that the word “ defence.” as there us^ed, must bear a single 
and uniform meaning at all times, in the sense that an act 
wliich is not authorized to be done in time of peace cannot be 
authorized in time of war, and that any wider meaning of the » 
word is excluded by the context. No one disputes that an ■ 
attempt by the Commonwealth Parliament to fix the price of 
food in time of peace would be a trespass on the reserved powers 
of the States. It is contended that it is therefore equally a 
trespass in time of war. 

As to the suggested limitation by the context, the words 
“ naval ” and “ military ” are not words of limitation, but rather 
of extension, showing that the subject matter includes all kinds 
of warlike operations. The concluding words cannot have any 
restrictive effect, unless they are read as an exhaustive definition 
of all that may be done, •which is an impossible construction. 
In my opinion the word “ defence ” of itself includes all acts of 
such a kind as may be done in the United Kingdom, either under 
the authority of Parliament or under the Royal Prerogative, for 
the purpose of the defence of the realm, except so far as they 
are prohibited by other provisions of the Constitution. 

This, then, is the subject matter with respect to which power 
to legislate is given. It includes preparation for war in time 
of peace, and any such action in time of war as may conduce 
to the successful prosecution of the war and defeat of the enemy. 
This is the constant and invariable meaning of the term. It 
is obvious, however, that the question whether a particular 
legislative act is within it may fall to be determined upon very 
different considerations in time of war and time of peace. 

It is hardly necessary to say that the best security of Australia 
lies in the success of the British arms. Certainly any measure 
which may have the effect of tending to secure an adequate food 
supply to Great Britain during the War, and so increasing, or 
preventing the diminution of, the resources of that part of the ^ 
Empire would be a measure tending also to the more efficient 
defence of the Commonwealth as a part of it. 

3 (1819) 4 Wheat. 316. at p. 421. 
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I agree generally with IMr. ^Iann*s argument that the power 
to legislate with respect to defence extends to any law which may 
tend to the conservation or development of the resources of the 
Commonwealth so far as they can be directed to success in war, 
or may tend to distress the enemy or diminish his resources, as, 
for instance, by the prohibition of trading with him or with 
persons associated with him. But this definition is not exhaus¬ 
tive. The control of finance or trade may be the most potent 
weapon of all. One test, however, must always be applied, 
namely:—Can the measure in question conduce to the efficiency 
of the forces of the Empire, or is the connection of cause and 
effect between the measure and the desired efficiency so remote 
that the one cannot reasonably be regarded as affecting the 
other? 

History as well as common sense tells us how infinitely various 
the means may be of securing efficiency in war. Sumptuary 
laws have always been common war measures. No one would 
dispute that the regulation of the supply and price of food in a 
beleaguered city would be a proper, and might be a necessary, 
war measure. The legislative act now in question is in sub¬ 
stance a sumptuary law. 

The power to make laws with respect to defence is, of course, 
a paramount power, and if it comes into conflict with any 
reserved State rights the latter must give w’ay. 

It has often been pointed out by this Court, following decisions 
of the Judicial Committee in Canadian cases, that in a federal 
Constitution the ambits of Federal and State powers may often 
really or apparently overlap, and that in such cases it is the 
duty of the Court to inquire whether the subject matter of the 
law in debate falls substantially within the one or the other 

ambit. i • i j +i + 

It is true that up to the present time no case has decided that 

in answering that inquiry regard may be had to extrinsic tem¬ 
porary circumstances of which the Court takes judicial noB^. 
But, in my judgment, the principle is the same in all cases. The 
inquiry in every case is whether the Act impeached is or rn«^y 
be substantially an exercise of a power conferred on the Parlia¬ 
ment. In making the inquiry the Court cannot shut its eyes 
to the fact that what could not rationally be regarded as a 
nieasure of defence in time of peace may be obviously a measure 
of defence in time of war. I content myself with two illustra¬ 
tions. I take first the case of a Commonwealth law enacting 
that any person plying for hire with a boat or launch in any 
harbour or river in the Commonwealth shall obtain a licence 
from a Commonwealth officer. Such a law, if passed m time 
of profound peace, could not possibly be regarded as a law 
substantially dealing with defence. An identical law passed 
in time of war, and limited in its operation to the duration of 
the war, might obviously be a necessary war precaution. ihe 
second instance I will give is that of what was once regarded 
as a very heinous offence, and called “ forestalling. A aw 

[441-442] 



238 


CONSTITUTIONAL CASES 


passed by the Commonwealth Parliament in time of profound 
peace prohibiting the accumulating of food stuffs could not be 
regarded as substantially an exercise of the defence power. In 
time of war the same act might well be made a capital offence. 

Applying this well established doctrine, the question is whether 
the Act and Regulation the validity of which is now called in 
question can be regarded as substantially laws relating to defence, 
in other words, whether the provisions of the Regulation can 
conduce to the more effectual prosecution of the War. It is 
not necessary for the Court to point out the particular way in 
which they can have that effect. But the Court may, I think, 
take judicial notice of the fact that the past season’s harvest 
was most abundant, and that vast quantities of wheat, far 
exceeding the possible consumption of the Commonwealth, are 
awaiting export, while owing to the operations of war the supply 
of freight is deficient. It is obvious that for economical as 
well as other reasons the export of the surplus to the United 
Kingdom or the allied nations may be highly desirable for the 
more efficient prosecution of the War. It seems to follow that 
any law which may tend, with or without the aid of other 
measures, to encourage such export may be conducive to the 
more efficient conduct of the War. 

It is then contended that the necessity and desirability of mak¬ 
ing the law are questions of fact to be adjudged by the Court. In 
answer to that argument I refer to another well known passage 
in the judgment of Marshall C.J. in M'Culloch v. Maryland^, 
also quoted by my brother Barton in the Jumhunna Case ^:— 
“ Where the law is not prohibited, and is really calculated to 
effect any of the objects entrusted to the Government, to under¬ 
take here to inquire into the degree of its necessity, would be to 
pass the line which circumscribes the judicial department, and 
to tread on legislative ground.” 

So far as the attack is made upon the Act as distinct from the 
Regulation the Coui’t is invited to assume the function of deter¬ 
mining whether the facts were at the time when the Act was 
passed such as to w’arrant the Parliament in exercising the 
defence power by passing it. Whether it was or was not 
authorized to do so must, so far as the authority depends upon 
facts, depend upon the facts as they appeared to it, of which 
we have not, and cannot have, any knowledge. In my opinion 
there is no principle, and there is certainly no precedent, which 
would justify a Court in entering upon such an inquiry, if upon 
any state of facts the exercise of the legislative power in the 
particular way adopted could be warranted. If it appeared 
on the face of the Act that it could not be substantially an exer¬ 
cise of the defence power different questions would arise. I 
am not prepared to say that it may not have some, and some 
important, influence upon the successful conduct of the War. 

If the attack is transferred, as it must be, to the Regulation, 
that is, if it is treated as a denial of the desirability of making 

4 4 Wheat- 316, at p. 423. 5 (1908) 6 CXJR. 309, at p. 345. 
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it at the time when it was made, the question, though not 
formally the same, is the same in substance. The Act expressly 
designates the Governor-General as the person to determine that 
question of fact. How can this Court say that it will assume 
the function of revising his opinion? In this aspect of the 
case Lloyd v. Wallach^j decided by this Court last year, is 
exactly in point, and is conclusive. 

For these reasons I am of opinion that, since the existence of 
a state of war might under some circumstances create an exigency 
justifying the exercise of the power to legislate with respect to 
defence in the w'ay in which it has been exercised by the Parlia¬ 
ment and by the Governor-General, it is not competent for any 
Court to entertain the question whether the circumstances were 
in fact of such a character. 

In my judgment, therefore, the Act and the Regulation are 


valid. . y 

Isaacs J.: —The contention, and the only contention, on behalf 
of the appellant, is that even in time of w'ar, whatever be the 
national exigency, it is w'holly incompetent to the Common¬ 
wealth Parliament to make any provision with respect to the 
sale of the necessaries of life, except so far as relates directly 
to the armed forces or some actual military operation. The 
needs of the civil population, it is said, arc altogether outside 
the limits of Commonwealth protection, because within the mean¬ 
ing of the Australian Constitution no scheme of national defence 
can possibly comprehend them. Monopoly, according to the 
argument gravely presented, may lay the community under 
private contribution, may sap their energies or unconscionably 
reduce their means of living, with the most direct consequences 
of impeding the nation in its struggle for existence, and yet the 
national Government, charged by the Constitution with the 
duty of universal defence, is by the same instrument forbidden 
to remove the impediment. The remedy suggested for such an evil 
is in the State powers. But though the States may, in directions 
not contravening express prohibitions, most advantageously act 
by means of their own constitutional powers in aid of the com¬ 
mon object, yet this possibility does not ensure a remedy at all, 
and certainly does not ensure a remedy on broad national lines, 
with unity of purpose and action, even if the requisite knowledge 
were always possessed by the State authorities to enable them 
to appreciate the necessities of the entire situation. 

It is manifest that to make defence adequate and successful 
full power must be within the grasp of one hand. And the 
question is whether the constitutional limitations as between 
Commonwealth and States are such that the Commonwealth has 
full power. Day by day we are reminded how potent a weapon 
both of attack and defence is the control of a nation’s food supply. 
It is one of the most notorious facts of this war that the econornic 
pressure brought about by the stoppage more or less successful 
of the enemy’s food supplies reacts with direct influence upon 


6 (1915) 20 eX.R. 209. 
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his military operations. Time after time the further fact is 
proclaimed that men without munitions are helpless; but with¬ 
out an adequate supply of the prime necessities of life there can 
be no munitions; and yet we are solemnly told that the food 
supply is too indirectly connected with defence to come even 
incidentally within its ambit, unless there is virtually a state of 
siege. I must confess my inability to accept the suggestion, 
and must candidly say that, from the moment the view was 
presented, I have not been able to entertain the slightest doubt 
upon the subject. 

The matter seems to me to rest upon the plainest possible 
foundation. The Constitution, as I view it, is not so impotent 
a document as to fail at the very moment when the whole exis¬ 
tence of the nation it is designed to serve is imperilled. Let us 
first consider its bare words. By sec. 51, sub-sec vi. the 
Imperial Parliament has committed to the hands of the general 
Government of Australia the power of legislating with respect 
to the naval and military defence of the Commonwealth, and it 
has added these words of great significance, “ and of the several 
States.” Not only has this legislative power been placed in the 
hands of the Commonwealth Parliament, but its effective exertion 
has been made exclusive, because by sec. 114, the States them- 
selves aic forbidden, unless they have the consent of the Com- 
monwealth Parliament, to raise or maintain any naval or mili¬ 
tary foice, by sec. 119 the Commonwealth is commanded to 
protect every State against invasion. Besides the legislative 
power, there is the executive authority of the Commonwealth. 
By see. 61 of the Constitution that is vested in the Sovereign 
and (subject to sec. 2) is exercisable by the Governor-General 
as the royal representative, and, says sec. 61, this executive 
power extends to the execution and maintenance of this Consti¬ 
tution, and of the laws of the Commonwealth. These provisions 
ca^y with them the royal war prerogative, and all that the 
common \aw of England includes in that prerogative so far as 
it to Australia. The creation of a state of war 

and the establishment of peace necessarily reside in the Sovereign 
him.clf as the head of the Empire, but apart from that, the pre- 
roptive powers of the Crown are exercisable locally The full 
extent of the prerogative it is not necessary now to define, but 

IS cer ainly great in relation to the national emergency which 
calls for its exercise, as may be seen by reference to Chitty on 
the Pierogatives of the Crown (pp. 49 and 50). The only 
importance of it now is the fact that it is included in the Com¬ 
monwealth powers and indicates the completeness of authority 
yest^. Superadded to all this, .sub-sec. xxxix. of sec. 51 enables 
the Parliament to legislate as to all matters incidental to the 
execution of the legislative powers of the Parliament itself and 
of the ej^cutive power of the Crowm. So that by the very words , 

1 A Constitution there is vested, in the most ample and 
absolute terms, m the Commonwealth the full power and duty 
of talcing every measure of defence which the circumstances 
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may require as they present themselves to the proper organs of 
Government, to protect this Continent from forei^ aggression, 
for maintaining its freedom—always under the British Crown—• 
and in short for preserving its very existence as a unit of the 
Imperial family of nations. 

It is said that the measure of the power is the same m peace 
and in war, and, as such a Regulation as the one now under con¬ 
sideration would be invalid in times of peace, so it must be unlaw¬ 
ful in the present circumstances. 1 have no hesitation in rejecting 
such an argument. It fails to grasp the all-essential fact that 
is comprehended in the pow'er of defence. The Constitution, it 
is true, provides for a distribution of powers, but, in doing so, 
contemplates in general the normal orderly peaceful progress of 
the nation, working out its own destiny, free from hostile 
aggression. Its continued existence and development for all 
time and in all circumstances, as a free self-governing com¬ 
munity under the British Crown, is a postulate of the Constitu¬ 
tion. Primarily it contemplates conditions of amity with the 
world at large. But the interruption of its normally peaceful 
condition is foreseen and provided for both by the express terms 
quoted and by the common law, which as a part of our heritage 
so far as it is not altered by competent authority stands behind 
the written fabric of our Constitution to aid and assist us in 
our understanding and applying it. The defence power may 
be exerted in times of peace; but so far only by way of prepara¬ 
tion. Actual defence, and all that it connotes, comes only 
when w’C are at war. War creates its own necessities, propor¬ 
tioned to the circumstances, and not measurable in advance of 
the occasion; and defence is only complete w'hen it meets those 
necessities, whatever they may prove to be. While peace 
prevails, the normal facts of national life take their respective 
places in the general alignment, and are subject to the normal 
action of constitutional powers. Precedence as to their regula¬ 
tion is governed by recognized usage or expressed enactment, 
but always with reference to normal conditions. 

A war imperilling our very existence, involving not the inter¬ 
nal development of progress, but the array of the whole com¬ 
munity in mortal combat with the common enemy, is a fact of 
such transcendent and dominating character as to take pre¬ 
cedence of every other fact of life. It is the ultima ratio of the 
nation. The defence power then has gone beyond the stage 
of preparation; and passing into action becomes the pivot of 
the Constitution, because it is the bulwark of the State. Its 
limits then are bounded only by the requirements t»f self-preserva¬ 
tion. It is complete in itself, and there can be no implied reser¬ 
vation of any State power to abridge the express grant of a power 
to the Commonwealth. Even if there be a concurrent power 
in the State, it is necessarily subordinate. If it were possible 
to give special legal prominence to this principle among Com¬ 
monwealth powers, that must of necessity be accorded to the 
defence power. All other powers and authorities—Common- 
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wealth and State—are necessarily dependent upon its effective 
exercise. For of what avail is the State right to regulate the 
internal sale of commodities if the State itself disappears? Or 
of what value is the Commonwealth right to regulate inter-State 
and foreign trade if the Commonwealth is shattered? The best 
protection all the rights and powers so jealously, and in ordinary 
times so justifiably, defended can have, so far as Australia is 
concerned, is the very Commonwealth power that is now sought 
to be limited. The Constitution cannot be so construed as to 
contemplate its own destruction or, what amounts to the same 
thing, to cripple by checks and balances the ultimate power 
which is created for the undeniable purpose of preserving at all 
hazards and by all available moans the inviolability of the 
Commonwealth and of the several States. Let me advert as 
an instance to a section which has been referred to in argument 
and which admirably tests the situation, because it is so 
inherently clear. Sec. 92 in the most positive terms places beyond 
Commonwealth and State control alike the freedom of all inter¬ 
state commerce and intercourse. But though in ordinary times of 
peace this cannot be infringed, could it be asserted for a moment 
that it limits the war power? Can every citizen demand the 
right of passage from State to State, though military necessity 
is openly opposed to it? Is it the function of this Court to 
declare the supremacy of that provision, literally construed, over 
the organic power of defence? But if not, is it not because the 
new element of war destroys the ordinary perspective of national 
life, and gives by the very nature of the circumstances a para¬ 
mount authority to the defence power, without which the 92nd 
clause would be a senseless inscription on the instrument of 
government? The essential fact is that Australians are bel¬ 
ligerents as well as citizens, and for the moment their character 
as belligerents is pre-eminent and must receive the first con¬ 
sideration. 

As I read the Constitution, the Commonwealth, when charged 
with the duty of defending Commonwealth and States, is armed 
as a self-governing portion of the British Dominion with a legis¬ 
lative power to do in relation to national defence all that Parlia¬ 
ment, as the legislative organ of the nation, may deem advisable 
to enact, in relation to the defence of Australia as a component 
part of the Empire, a power which is commensurate with the 
peril it is designed to encounter, or as that peril may appear to 
the Parliament itself; and, if need be, it is a power to command, 
control, organize and regulate, for the purpose of guarding 
against that peril, the whole resources of the continent, living 
and inert, and the activities of every inhabitant of the territory. 
The problem of national defence is not confined to operations 
on the battlefield or the deck of a man-of-war; its factors enter 
into every phase of life, and embrace the co-operation of every 
individual with all that he possesses—his property, his energy, 
his life itself; and, in this supreme crisis, we can no more sever 
the requirements and efforts of the civil population, whose liber- 
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ties and possessions are at stake, from the movements of our 
soldiers and sailors, who are defending them, than we can cut 
away the roots of a living tree and bid it still live and bear fruit, 
deprived of the sustenance it needs. 

I do not hold that the Legislature is at liberty wantonly and 
with manifest caprice to enter upon the domain ordinarily 
reserved to the States. In a certain sense and to a certain extent 
the position is examinable by a Court. If there were no war, 
and no sign of war, the position would be entirely different. 
But when we see before us a mighty and unexampled struggle 
in which we as a people, as an indivisible people, are not 
spectators but actors, when we, as a judicial tribunal, can 
see beyond controversy that co-ordinated effort in every 
department of our life may be needed to ensure success 
and maintain our freedom, the Court has then reached 
the limit of its jurisdiction. If the measure questioned 
may conceivably in such circumstances even inciden¬ 
tally aid the effectuation of the power of defence, the Court 
must hold its hand and leave the rest to the judgment and 
wisdom and discretion of the Parliament and the Executive it 
controls—for they alone have the information, the knowledge 
and the experience and also, by the Constitution, the authority 
to judge of the situation and lead the nation to the desired end. 
Certain facts are before the Court by admission; others are 
notorious. I do not enter into the circumstances further than 
to perform my duty as I have stated it. As to the desirability 
or wisdom of the Regulation complained of, it is not my province 
to speak; but as a matter of law I have no hesitation in holding 
that such a Regulation is one which, as a defence Regulation, is 
within the competency of the Legislature in the condition of 
affairs that now exist. 

[Barton and Higgins JJ. delivered separate opinions agreeing 
in substance with the Chief Justice. They expressed no opinion 
as to the royal war prerogative. Gavan Duffy and Rich JJ. 
delivered a joint dissenting opinion.] 

Notes. 

(a) In Lloyd v. Wallach, referred to by the Chief Justice, the 
High Court held that under a War Precautions Regulation giving 
power to a Minister to detain persons with respect to whom he 

has reason to believe ” certain matters, the Minister’s belief 
is conclusive. Cf. Liversidge v. Anderson"^. 

(b) As to the royal prerogative in time of war, in Joseph v. 
Colonial Treasurer^, Isaacs, Powers, Rich and Higgins JJ. held 
that so much of this prerogative as is exercisable in Australia 
must be exercised by the Governor-General of the Common¬ 
wealth on the advice of Commonwealth Ministers, and cannot 
be exercised by the governments of the States. The decision 

7 (1942) A.C. 206. ® (1918) 25 CJ^.R. 32. 
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rests largely on Isaacs J.’s conception of the defence power as 
being exclusive to the Commonwealth. 

(c) The principle expressed by Griffith C.J. and repeated by 
Barton and Higgins JJ. that Commonwealth powers include 
power to enact provisions similar to those which the Imperial 
parliament has frequently included in legislation on the same 
topics, is of general importance; it was given as one of the 
reasons for the decision of the High Court in Smith v. Oldham^ 
that the power to regulate Commonwealth elections includes 
power to regulate newspaper reporting of election activities, and 
was also relied on in case 25. However, Gavan Duffy and 
Rich JJ. point out in their above dissenting opinion that the 
principle should be applied with caution, since the Imperial par¬ 
liament is juridically sovereign and so can put any legislative 
provision under any title it pleases and together with whatever 
other provisions it pleases. The safer view is that the practice 
of the Imperial parliament in relation to the characterization 
and collocation of legislative provisions is relevant, but not con¬ 
clusive, in determining the characterization of laws for the 
purposes of the Constitution and for determining what provisions 
are incidental to a subject of power under the Constitution. 

9 (1912) 15 C.L.R. 355. 

25. 

{The defence power in time of war; manpower control.) 

Reid v. Sinderbe3Rry and AnothebU 

Latham C.J. and McTiernan J.:—The respondents were each 
convicted of an offence against the National Security Act 1939- 
1943 in that they failed to comply with a direction given under 
reg. 15 of the National Security (Man Power) Regulations— 
Statutory Rules 1942 No. 34 as amended. The direction given 
in each case was a direction to engage in employment under the 
direction and control of a company, in the case of Sinderberry 
as a factory hand in the establishment of Kellogg (Australia) 
Pty. Ltd., and in the case of McGrath as stenographer-secretary 
to the production manager of De Haviland Aircraft Co. Pty. 
Ltd. Upon proceedings by way of statutory prohibition in the 
Supreme Court of New South Wales the convictions were set 
aside upon the ground that reg. 15 was invalid as not being 
authorized by the National Security Act. Special leave was 
granted to appeal to this Court. 

[They read the regulations and held that as a matter of con¬ 
struction, the regulations authorized the Director-General of 
Manpower to direct any person to work for any employer, 
including private employers. They continued:—] 

The attack upon the regulation succeeded in the Supreme 
Court upon the ground that it was so wide and so far-reaching 

1 (1944) 68 C.L.R. 504 (H.C.). 
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as to be beyond the defence power. Mr. Bariuick for the respon¬ 
dents pointed out that it was applicable to all employers and all 
employees, and to the latter whether they were already in 
employment or not: that it applied to all persons, of whatever 
age or capacity and irrespective of their wishes: and that under 
reg. 15 (7) and (8) neither employers nor employees were at 
liberty to terminate or change employment undertaken in 
accordance with a direction given under reg. 15 (1). Davidson 
J. accurately described the wide ap]iUeation of the regulation 
■when he said:—“ If the regulation be valid, persons may be 
compelled under process of law and without any form of appeal 
to become the servants, against their will, of employers to whom 
they may object, and to undertake duties which are disagree¬ 
able to them or for the performance of which they may consider 
themselves incapable or unsuitable.’* Jordan O.J. said in the 
course of his judgment:—“ Regs. 13 and 15. read according to 
their natural construction, would, if valid, reduce the population 
of Australia to a state of serfdom more abject than any which 
obtained in the middle ages.” It is not out of place to mention 
the fact that the provisions of Australian law which are 
described as amounting to serfdom find a parallel which is much 
more recent than the middle ages. They are in fact based 
upon and actually copied from provisions contained in ICnglisli 
legislation passed when Great Britain was in danger of invasion: 
See the Emergency Powers (Defence) Act (Imp ), sec. 1, and 
reg. 58a of the Defence (General) Regulations jnomulgatcd 
thereunder. The generally willing subjection of the people as 
a whole in a time of grave national crisis to control in respect 
of their occupations by public authorities acting under laws 
authorized by the Commonwealth Parliament is not, in our 
opinion, proj^crly characterized as amounting to a condition of 
serfdom or villeinage. It is true, however, that a power so far- 
reaching is capable of great abuse. If such a power exists, there 
rests upon the Commonwealth Government and its administra¬ 
tive officers an obligation of the highest degree to exercise it 
honestly and sensibly. Such a power may be abused. It 
may be necessary that the exercise of such a power should be 
watched critically in order to prevent the establishment of an 
arbitrary tyranny. These circumstances will make a court 
cautious before it bolds that such a power exists. But they 
do not help to establish a contention that the power is non¬ 
existent. 

The question which the Court has to decide is whether reg. 
15, wide and far-reaching as it is, is within the powers conferred 
by sec. 13a of the National Security Act. The regulation 
requires persons to place their services at the disposal of the 
Commonwealth, and, in this respect, falls wdthin the limits of 
the power granted by the section. But a regulation making 
such a provision is not authorized by the section unless it appears 
to the Governor-General that the regulation is ** necessary or 
expedient for securing the public safety, the defence of the Com- 
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monwealth and the Territories of the Commonwealth, or the 
efficient prosecution of any war in which His Majesty is or may 
be engaged.” The fact that the opinion of the Governor- 
General is an element in the conditions which must be satisfied 
before a regulation can be made under the section is not an 
objection to the validity of the regulation: See Adelaide Com¬ 
pany of Jehovah's TUi^nesses Inc. v. The Commonwealth^ and 
cases cited therein^. 

If sec. 13.A. were construed as authorizing the making of any 
regulation which appeared to the Governor-General to be neces¬ 
sary or expedient for securing the public safety, etc., irrespective 
of 'whether or not the regulation had any real relation to the 
public safety, etc., then the section would be invalid as pur¬ 
porting to authorize the making, not only of regulations which 
fell within the limits of the defence power, but also of regulations 
which exceeded those limits. It could be held to be valid only if it 
could be “read down” in some way. When the powers of a legisla¬ 
tive authority are limited by law the opinion of the authority 
that a particular exercise of its powers is within the law can¬ 
not be decisive of the question of the validity of a provision 
enacted by the authority, unless, indeed, the power was con¬ 
ferred by the law creating the power (in this case the Consti¬ 
tution of the Commonwealth) in terms which provided that the 
opinion of the authority should be so decisive. But there is no such 
provision relating to defence in the Constitution. The power of 
the Commonwealth Parliament is a power to make laws with 
respect to naval and military defence—see Constitution, sec. 51 
(vi.)—not a power to make laws with respect to any matter 
which, in the opinion of the Parliament, or of any authority to 
which Parliament may confide a power of subordinate legisla¬ 
tion, is naval or military defence. 

But the section need not be construed as expressing an inten¬ 
tion of Parliament that the Governor-General should have 
authority to make any regulation whatever of the kind men¬ 
tioned in the section—i.e., any regulation requiring persons to 
place themselves and their services and property at the disposal 
of the Commonwealth—provided only that the Governor-General 
was of opinion that the regulation was necessary for defence 
purposes. It is not necessary to construe the section as intended 
to provide that the opinion of the Governor-General should be 
made a criterion of constitutional validity. Regulations made 
under sec. 13a cannot be valid unless they appear in the opinion 
of the Governor-General to be necessary or expedient for what 
may be described as purposes of defence. But the fact that 
the Governor-General has such an opinion still leaves open all 
questions of constitutional validity. A regulation, though com¬ 
plying in terms with the section as being necessary for defence 
purposes in the opinion of the Governor-General, could neverthe¬ 
less not be held to be valid if it w^as shown that the Governor- 
General could not reasonably be of opinion that the regulation 

2 (1943) 67 eX.R. 116. 3 (1943) 67 CX.R.. at pp. 135, 136. 
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was necessary or expedient for such purposes. It was not the 
intention of Parliament when it enacted sec. 13a to authorize 
the making of regulations upon the basis of an opinion which 
no reasonable man could hold. Accordingly the question which 
the Court has to determine is that which has so frequently arisen 
in this Court during the present war —“ Is the regulation really 
a law with respect to securing the ]:)ublic safety, the defence of 
the Commonwealth, or the efficient ^irosecution of the war? ” 
These words, t-aken from sec. 13a, are also to be found in sec. 
6, in relation to which many decisions have been given. 

Reg. 15 enables the Commonwealth, through its officers, to 
direct any person to work for any einj^loyer, under pain of a 
penalty if he refuses. It enables the Commonwealth to deter¬ 
mine how, in time of war, the people of Australia shall employ 
their working power. It is conceded that Federal laws are 
valid under which men and women may be compelled, against 
their will, to serve in any capacity in the armed forces. So also 
it is admitted that men and women may be compelled to work 
in the production of munitions of war—which to-day is a very 
comprehensive category. So also it would be conceded that 
anyone in Australia could be compelled to work in the produc¬ 
tion of food for the armed forces, and it probably would not be 
denied that appropriate Commonwealth authorities could deter¬ 
mine what kind of food and how much of it should be pro¬ 
duced by such compulsory labour. But it would perhaps be 
argued that the production of food or other things for civilians 
was not sufficiently connected with defence to enable the Com¬ 
monwealth to control food production and food consumption 
generally. It is not difficult to find the reply to such an argu¬ 
ment. A starving and disordered army cannot fight. A 
starving and disordered civilian population cannot supply or 
support any army. In a war in which all our resources are 
engaged, the Government which has the responsibility of protect¬ 
ing those resources has also the responsibility and should be held 
to have the power of organizing and controlling them. Thus 
the general control of the man power of the Australian people 
is a subject which falls within the power of the Commonwealth 
Parliament to make laws with respect to defence. 

It is urged as against this view that there must be some work, 
there must be some occupations, which have no relation to 
defence. In one sense this may be so—so far as a direct and 
immediate relation to defence by way of assisting defence is 
concerned. But if it be granted that cases may exist when the 
work which is being done has no direct relation to defence in 
the way of assisting defence, it must also be recognized that 
the defence of the country may be very really assisted by the 
withdrawal of persons from such work by the limitation of the 
number of persons who can be employed in such work, and even 
by the assignment to such work of persons whose employment 
therein may, with as little economic and social upset as is prac¬ 
ticable, release persons for actual military service or for work 
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directly related to the provision of military stores and equip¬ 
ment. 

Difficulties do arise when a power applying to a general subject 
matter is exercised in marginal cases or where a general provision 
applies to some circumstances which, considered separately in 
themselves, would not be within the ambit of the power. Such a 
case was dealt with by the Supreme Court of the United States 
in Hirabayashi v. United Stated. The question which arose 
was that of the validity of an executive order ratified by 
Congress requiring all persons of Japanese ancestry residing 
within an area on the west coast of the United States to be 
within their place of residence daily between the hours of 8 p.m. 
and 6 a.m. This curfew order applied even to persons of 
Japanese ancestry who were perfectly loyal to the United 
States. It was argued that the restriction of the movements 
of such persons could have no relation to national defence by 
way of preventing espionage or sabotage. The Supreme Court 
rejected this argument, pointing out that a wide discretion must 
be allowed to the executive authorities in time of war, and 
stating that military necessities within the knowledge of those 
charged with the responsibility for maintaining national defence 
afforded a rational basis for the decision which they had made, 
even if in particular cases it was in fact unnecessary to impose 
the restrictions in question. The subject matter was such that 
it was proper to deal with it upon a general basis, even if in 
some particular cases the application of the provision in question 
did not have an immediate and apparent relation to war require¬ 
ments. 

For these reasons the appeals should be allowed, the orders of 
the Supreme Court set aside and in lieu thereof the orders nisi 
should be discharged with costs. The appellant, in accordance 
with the undertaking given when special leave to appeal was 
granted, must pay the respondents’ costs of the appeals. 

[Rich, Starke and TVilliams JJ. delivered separate opinions 
agreeing in substance with Latham C.J. and McTieman J. They 
also stated that if the direction power were used for some pur¬ 
pose other than one reasonably connected with defence, such 
user could be frustrated by appropriate proceedings.] 

Note. 

During World War II, the High Court held that in time of 
war the Commonwealth can legislate for pool marketing of 
primary products {Andrews v. Howell^) ; taking over State 
income-tax departments {Uniform Tax Case, supra, p. 65); 
fixing prices of all goods and services {Prices Declaration 
Cose®); regulating conditions of employment in all industry 
{Women's Employment Board Case^, Axistralian Woollen Mills 

^ (1943 ) 320 UB- 81 [87 Law. Ed. 1774]. 

5 (1941) 65 eX.R. 255. 

6 (1943) 67 C.L.R. 335. 

7 67 Ci.R. 347. 
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V. Commonwealth^, H. V. McKay Massey Harris v. Comirvon- 
wealth'*)', restricting Christmas advertising ^Ferguson y. Com- 
monwealth^^) ; settling disputes in all industry {Pidoto v. 
Victoria^'*); regulating medical practitioners {Gonzwa v. Com¬ 
monwealth^^); controlling the sale of alcoholic drinks (De 
Mestre v. Chisholm^^); controlling essential materials (S^en- 
hoxLse V. Colemah^^). McTiernan and Williams JJ. consistently 
adhered to the formula proposed by Isaacs J. in Farey v. Bur- 
vett. Latham C.J. criticized that formula in the Public Service 
Case'and consistently required that the law should have a 
“ real ” or " reasonable ” possible connection with defence; after 
Andrews v. Hoivell, Rich J. used similar expressions. Starke 
J. concurred only in the Prices Dcclarati-on Case, Ferguson y. 
Commonwealth and Stenhouse v. Coleman. His dissents in 
the other cases are referred to in the Note to case 26. Dix(m 
J. sat only in Andrews v. Howell and Stenhouse v. Coleman; he 
did not specifically approve or disapprove the formula of Isaacs 
J., but see the quotation from his opinion in Stenhouse v. Cole¬ 
man in the Note to case 26. It can be seen that m spite of the 
tendency to qualify the actual words of Isaacs J., the scope 
permitted to the defence power in war-time has been very 

great. 


8 (1944) 69 CX.R. 476. 

9 69 C.b.R. 601. 

10 (1943) 66 CX.R. 432. 

11 (1943) 68 CX.R. 87. 


12 68 CX.R. 469. 

13 69 C.L.R. 51. 

14 69 C.E.R. 457. 

15 66 C.L.R. 488, at pp. 506-7. 


{The defence power is not unlimited, even in time of war. 
Severability. Judicial power.) 

ViCTOBiAN Chamber op Manufactures and Others v. 

Commonwealth and Another'. 

(The Industrial Lighting Regulations Case.) 

McTiernan J.:— The question to be decided is whether the 

National Security (Industrial Lighting) 

vires and void. The Regulations purport to be 

the powers conferred on the Governo^General by .^ec. ^ of h 

National Security Act 1939-19^. This section wdhin the 

constitutional powers of the Commonwealth. Hence if the 

Regulations are within the powers conferred ‘’y, ^^Xtions 
Act on the Governor-General they are valid f °ec 

are not within those powers unless, to adopt the g 

5 thev are regulations for securing the public safety and the 
defence Xthe Commonwealth or its territories or they P^ibe 
matters which, by the foregoing Act, are required <»• 
to be prescribed for the more effectual prosecution of the wa 


1 (1943) 67 C.LR. 413 (H.C.). 
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or for carrying out or giving effect to the Act. The criteria for 
determining this question have been explained in the Jine of 
cases beginning with Farey v. Burvett^y in which the question 
arose whether the Commonwealth exceeded the defence power. 

The Re^ilations impose duties on the owners and occupiers 
of industrial premises as defined in the Regulations relating to 
the installation of new equipment and the altering of existin<^ 
equiprncnt for the lighting of such premises. According to the 
definition of industrial premises, the Regulations apply to all 
premises which fulfil the following conditions: — (1) Two or more 
persons are employed therein in manual labour in any process 
for or incidental to work of the kind next to be mentioned. (2) 
The making, altering, repairing, ornamenting, finishing clean¬ 
ing, washing, breaking up or demolition of any article or the 
adaptation of any article for sale. (3) Work of the foregoing 
description is carried on by way of trade or for the purposes of 
gain. (4) The employer has the right of access to or control 
of the premises. (5) The premises are not a shop, residence 
or showroom. 

It is clear that these conditions, which govern the applicability 
of the Regulations to any premises, are based upon considera¬ 
tions other than the use of the premises for a purpose connected 
with defence or the prosecution of the war. The Regulations 
are capable of applying to premises used for that purpose. But 
they would apply to such premises only because they fall within 
a category the extent and nature of which is not in any way 
relevant to the preparation of the country for defence or to any 
war-time emergency. The Regulations are not a law for pro¬ 
viding for the efficient equipment of premises used for defence 
purposes, but they are in substance a law regulating the lighting 
of any industrial premises which satisfies the foregoing condi- 
tions. It IS not apparent to me that the Regulations could 
produce any condition which would be likely to assist, or could 
remove any condition that would be likely to impair, the war 
ettort or the organization of the country for defence. 

Reading and construing the language of the Regulations in the 
ordinary way, the conclusion which should be reached is that 
tfiey are beyond the powers conferred on the Governor-General 
by sec. 5 of the National Security Act 1939-1940. It is necessary 
to determine whether, if the Regulations are read and construed 
according to the special rule of construction contained in sec 46 
(t>) of the Acts Interpretation Act 1901-1941, they are to any 
extent valid. This provision was explained in R. v. Poole • Ex 
pnrie Henry [No. 2]3, and also in Andrews v. HowelP. Section 46 
(o) says that the intention of the provision is that an instrument 
to which it applies made under power conferred by an Act should 

is not in excess of that 
power. This provision applies to regulations, which, construed 

2 (1916) 21 eX.R. 433. 

3 (1939) 61 C.L.R., at pp. 652, 653, 656, 657. 

4 (1941) 65 C.L.R., at pp. 280, 281. 
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in the ordinary way, are to a certain extent within the power 
under which they were made and to a certain extent beyon<l it. 
The object is to save the regulations to the extent to which they 
are within the power. It is necessary for the application of sec. 
46 (b) that the present Regulations should be to some extent 
within the power conferred by sec. 5 of the National Secuiity 
Act 1939-1940. These Regulations do not exhibit the intention 
of imposing duties in respect of premises which it is within the 
Governor-General’s power to make subject to the scheme con¬ 
tained in the Regulations, while at the same time purporting to 
impose the duties in respect of premises to which it is not within 
the power to apply the scheme. If the Regulations exhibited 
that intention the rule in sec. 46 (6) of the Acts Interpretation 
Act 1901-1941 could be applied. Upon their projier construction 
the Regulations purport to impose duties on the o^Nmers ^pd 
occupiers of all premises within the definition of industrial 
premises ” in the Regulations. They impose duties on all those 
persons as one class, irrespective of the relation of the work done 
on the premises to the war: the only condition is that \york is 
of the kind mentioned in the Regulations. In my opinion the 
Regulations are not to any extent within the powers conferred 
on the Governor-General. They are not a law with r^pect o 
defence, or any matter falling within sec. 5 of the National 


Security Act 1939-1940. ,• j * 

[Latham. C.J., Rich, Starke and jymiamsJ.L delivered s^arate 

opinions agreeing in substance with McTiernan J. ^ 

C J said inter alia:—" In my opinion the Industrial Lightin„ 
Regulations do not have a real connection with defence i ney 
do not deal with a subject which has any specific mlation to 
the subject of defence, except in so far as all matteis ^ffec g 
the well-being of the community have such a relation, and that 
is a general and not a specific relation ” He also doubted 
whether reasonableness is an independent 

in the case of regulations which are tabled in Parhamen^and 
can be disallowed by resolution of the Houses <=itmg v. 

Metropolitan Meat Industry Board^. Starke J. said inter aha^ 
—" Industrial efficiency is desirable both in wai -time ' 

peace-time, though perhaps more important in war-t™e^ t.on- 
ceivably, therefore, it was said, the Regulations aid the 
tion of the defence power. But war and ’"Austria efficiency 
in time of war does not enable the Commonwealth or the 
Governor-General to seize control of industrial relations 
and prescribe such conditions as seem proper. The question 
does not depend upon the vividriess of our rmagmations. 
Latham C.J. and Starke J. also said that reg. ^.was i^alid o 
the separate ground that it vested judicial power in toe Minister 
toe re^gulation empowered the Minister to order th® dosing of 
premises in which there had been, m his opinion, “ 

to bear in mind that the emergencies which 


5 (1925) 37C.RR.252^^. 
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war creates are of an abnormal and temporary character, so that 
the validity of legislation which invades a domain normally 
reserv^ed to the States must be judged on the basis that it can 
only be justified so far as it can conceivably be required to meet 
an abnormal and temporary crisis.”] 

Note, 

During World War II., the High Court denied Commonwealth 
power under Con. sec. 51 (vi.) in the following additional cases: 
the Public Service Ca^e®; King v. Commonwealth Court etc.y Ex 
parte VictorUP (regulating employment in State non-industrial 
public services not directly engaged in war w'ork) ; the Case of 
Jehovah's Witnesses (post case 54) ; the Universities Commis¬ 
sion Case^ (control of entry to Universities). In the Public 
Service Ccwe^, Latham C.J. said:—“ The most complete recogni¬ 
tion of the power and responsibility of Parliament and of the 
Government in relation to defence does not involve the conclu¬ 
sion that the defence power is without any limits whatever. The 
existence of the defence power in the Commonwealth Parlia¬ 
ment and the exercise of that power do not mean that all govern¬ 
mental power in Australia may, by the action of the Common¬ 
wealth Parliament, be concentrated in Commonwealth authori¬ 
ties.. The Constitution cannot be made to disappear because 
a pai'ticular power conferred by the Constitution upon 
the Commonwealth Parliament is exercised by that Parliament. 
Indeed, the grant of the power to legislate with respect to defence 
is made expressly ‘subject to this Constitution’—see opening 
words of sec. 51. If, under the defence power, the Common¬ 
wealth can control the pay, hours and duties of all State public 
servants, it is obvious that the Commonwealth can take complete 
control of all governmental administration within Australia. 
The result would be the abolition, in all but name, of the federal 
system of government which it is the object of the Constitution to 
establish—preamble and clause 3 of the covering clauses of the 
Constitution.” In King v. Commonwealth Court etc., Ex parte Vic¬ 
toria, at p. 500, Williams J. said:—“I cannot agree that Common¬ 
wealth legislation is necessarily valid and under the defence power 
if it relates to a problem created by the war. The war creates all 
sorts of problems the solution of which has nothing to do with 
defence.” However, these attempts at setting bounds to the 
defence power have not produced any clear principle for 
establishing the degree of connection required between a law 
and defence; in Australian Woollen Mills v. Commonwealth, 
at p. 489, Rich J. said:—“ It is becoming a matter of degree 

6 (1942) 66 C.L.R. 4SS. 8 (1943) 67 C.L R- 95. 

7 (1944) 68 CL.R. 4S5. 9 66 CX.R., at pp. 506-507. 
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upon which opinions may differ.” In Stenhouse v. Coleman'°, 
Dixon J said; “When the question is whether a measure is 
incidental or conducive to the prosecution of a war that is being 
fought the solution of the question is hound to depend much 
less upon the abstract formulation of the general test or criterion 
to be applied than upon a correct ascertainment of the true 
nature and operation of the provisions impugned and of their 
bearing upon the prosecution of the war. The bearing of any 
particular legislative or executive act upon the prosecution 
of this or any other war is necessarily the product of factors 
or conditions the operation of which is likely to be intricate. 

If the actual and possible factors could be openly and exhaus¬ 
tively examined and laid bare before it. a court would probably 
find little difficulty in deciding whether a given measure was, 
or was not, incidental or conducive to the prosecution of tl« 
war But in many cases this cannot be done. Apart from 
other reasons, information and considerations which may W 
guided the authors of a statutory instrument under attack may 
K of such a nature that they cannot be publicly 

out prejudicing the conduct of the war or imperilling the 

natioLl interest. In any ease, there are ^^e 

material which a court can receive or take into account for the 

purpose of considering the validity of a general law If ^h« 
form of the power malms the existence of some 
ticular state of faet a condition of its exercise, then, no doubt 
the existence of that state of fact may be proved or dispiomd 
by e "^nce like any other matter of fact. But ordinarily the 

court does not go beyond matters of which it may take 
^oUce This means that for its facte the court must depend 

u?on matters of general public knowlege. It 
this respect the field open to the court is 

commonly supposed; See W. R. Moran Pty. Ltd. v. Deputy 
CommteXncr o/ Taxation (A.S.W.)”; Attorney-General jor 
Alberta V Attorney-General jor Catuida'^. But, 
may be common experience shows that much of the difficulty 
rcTofthe uncertainty that attends the discussion of th vahd. y 
of a purported exercise of legislative power, defined like the 
defence pown^ by reference to the end to which it is directed 
arises from the inferential, not to say speculative, character o 
toe grounds connecting the provision with the prosecution of toe 
w^ar It is for that reason no doubt that those supporting the 
Chdity of a measure so often place reliance upon the P^esurnp- 
tion in favour of validity. The question is one of law and not 

\° 63 C.b.R. 338. at p. 341; (1939 ) 61 C.h.It. 

.Z (lllS) Atoll?! at ?130: (1938) 2 Dh.R. 81. 
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of fact, and in such a case a presumption seldom provides a 
solution; at best it supplies a step in legal reasoning. But 
where the validity of a legislative instrument is affected by what 
is planned or is going forward in relation to the prosecution of 
the war, the presumption is, so to speak, reinforced by the 
respect which the court pays to the opinion or judgment of the 
other organs of government with whom the responsibility for 
carrying on the w’ar rests. When, for example, it appears that 
a challenged regulation is a means adopted to secure some end 
relating to the prosecution of the war, the court does not substi¬ 
tute for that of the Executive its own opinion of the appro¬ 
priateness or sufficiency of the means to promote the desired 
end. But great as must be the weight given to these con¬ 
siderations, it is finally the court which must form and act upon 
a judgment upon the question whether the legislation, be it 
direct or be it subordinate, is a true exercise of the legislative 
power with respect to defence.” Dixon J. also said:— 
“ Some of the difficulties which have been felt in the appli¬ 
cation of that power seem to me to be due to the circum¬ 
stance that, unlike most other powers conferred by sec. 51 of 
the Constitution, it involves the notion of purpose or object. 
In most of the paragraphs of sec. 51 the subject of the power 
is described either by reference to a class of legal, commercial, 
economic or social transaction or activity (as trade and com¬ 
merce, banking, marriage), or by specifying some class of public 
service (as postal installations, lighthouses), or undertaking or 
operation (as railway construction with the consent of a State), 
or by naming a recognized category of legislation (as taxation, 
bankruptcy). In such cases it is usual, when the validity of 
legislation is in question, to consider whether the legislation 
operates upon or affects the subject matter, or in the last case 
answers the description, and to disregard purpose or object. An 
example will be found in Victorian Stevedoring and General 
Contracting Co. Pty. Ltd. v. Dignan^^, But “ a law with 
respect to the defence of the Commonwealth ” is an expression 
which seems rather to treat defence or war as the purpose to 
which the legislation must be addressed. This peculiarity in 
the power has caused no departure from the practice that 
excludes from investigation the actual extrinsic motives and 
intentions of legislative authorities. But, however it may be 
expressed, whether by the words—“ scope ”, “ object ”, “ pith ”, 

“ substance ”, “ effect ” or “ operation ”, the connection of the 
regulation with defence can scarcely be other that purposive, 
if it is within the pow'er. No doubt it is possible that the 
“ purpose ” here may be another e.xample of what Lord Sumner 
described as ” one of those so-called intentions which the law 

13 (1931) 46 C.L.R. 73, at p. 103. 
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imputes; it is the legal construction put on something done m 
f&ct” (Blott’s Case'*). For apparently the purpose mu>t be 

collected from the instrument in 

it applies and the circumstances which called ^ 

evident that among these circumstances the character of the v a 
its notorious incidents, and its far-reaching 

take erst place. In some cases they must form controlling 
coLiderations, because from them will appear the c^se and the 
justiecation for the challenged measure. They Jionsidera 
tions arising from matters about which, m case of doubt, cour s 
caTinform themselves by looking at materials that are the 

subject of judicial notice.” „ 

Because of the speculative character of the purpose 
ap?roTh to the defeLe power, and the d'^-Uy of reconci mg 

th^e majority decisions based on that 

the World War II cases dissented from the majority rea g, 

25 from many of the 

In the Women^s Employment Board iLfslation in 

“ The determination of the question whether g taxation 

question is with respect to defence or wi fundamental 

involves the same method of approach . . • subject 

question in both cases is the ^^me namely to what subjec 
matter in substance does the law or the regulation relate 

.4 (1921) 2 A.C. 171, at p. 218. (19«) » CX.R.. at p. 381. 


2T# 

(The defence power in peace. TociL 

lations. Original jurisdiction of the High 

standi.) „i 

A-ttornby-General (Victoria) v. Commonwealth - 

(The Clothing Factory Case.) 

Gavan Duffy C.J., Evatt and been'i^mittedTo'the 

of law and fact arising in this action have been remit 

Full Court for determination. Com- 

The Attorney-General for the State of Vic Chamber 

monwealth of Australia at during the hearing, 

of Manufactures. fi."‘‘Vff„t®''iTthough t^e Commonwealth 

the plaintiff’s complaint is that, althoug t" j j lawfully 

Clothing Factory (situated Defence Act “ for the 

operating under sec. 63 (1) (du) j ^nd uniforms,” the 

manufacture of naval and mill ary ^ ^ ^ such pur- 

Commonwealth has not statement of claim, “ cloth- 

poses, but, as alleged in ° ^ supplied to Commonwealth 

HolPP.. 


1 (1935) 52 C.L.R. 533 (H-C.)- 
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and the business has been carried on of manufacturing and 
supplying clothing to the Government Departments of the State 
of Victoria, Municipal Bodies constituted in the said State 
under its laws relating to local government and to other public 
utilities operating in the State and to other persons.’^ 

The plaintiff alleges that these additional operations of the 
factory are not authorized by sec. 63 (1) {da) of the Defence 
Act, nor by sec. 63 (1) (/) thereof; and that, if and so far as 
such provisions purport to authorize the operations, they are 
ultra vires the Parliament of the Commonwealth, the relevant 
power of which is to legislate in respect of the “ naval and mili¬ 
tary defence of the Commonwealth and of the several States.” 
The plaintiff claims an appropriate declaration and injunction. 

In the main, the defendant relies upon the contention that the 
additional operations of the clothing factory are authorized by 
the Defence Act (sec. 63 (I) (/)), and that such operations are 
within the power of the Parliament. It is also contended that the 
executive power of the Commonwealth Executive under sec. 61, 
and the special position of the Governor-General under sec. 68 
as Commander-in-chief of the naval and military forces of the 
Commonwealth, of themselves constitute a sufficient authority 
to do what has been done. Objection is made to the plaintiff's 
title to sue for relief, and it is also said that, in any event, the 
Court should, in its discretion, refrain from giving any relief 
owing to the ^ct that the practices now objected to have been 
continued for a long time with the knowledge, and, in many 
cases, for the express benefit, of the State of Victoria. It is 
finally contended that the High Court has no jurisdiction to 
hear and determine the action. 

This last objection should first be dealt with. The Constitu¬ 
tion itself vests jurisdiction in the High Court in all matters in 
which the Commonwealth is*"a party (sec. 75 (iii.)). It was 
argued that there is no “ matter " before the Court. But the 
claim of the plaintiff, like thc^defence of the defendant, is based 
entirely upon legal grounds^, dependent upon the meaning and 
application of the Constitution, and of Commonwealth legis¬ 
lation. It is nothing to tlfe point that the statement of claim 
may be demurrable, or that the defendant can produce a good 
answer in law to the claim, and that in the end the appropriate 
order of the Court should result in the dismissal of the action. 

A “ matter ” is none the less such because the defendant is 
entitled to succeed in resisting a plaintiff’s claim, and we hold 
that the Court has jurisdiction. 

Any objection based upon the plaintiff’s title to sue necessarily 
disappears if it is held that the additional operations of the 
clothing factory are within the authority committed to the 
Governor-General by sec. 63 (1) {da) and sec. 63 (1) (/) of the 
Defence Act; for, in that event, the case of the Attorney-General 
of Victoria is resolved into a claim that, on a true interpreta¬ 
tion of the statute, the provisions of the Constitution itself have 
not been observed. In our opinion, it must now be taken as 
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established that the Attorney-General of a State of the Co.n- 
monwealth has a sufficient title to invoke the 

Constitution for the purpose of challenging the . 

monwealth legislation which extends to and 

State whose interests he represents (A.S.lk.) 

V. Brewery Employees Union of Acu; South Wales ). 

[They held that the additional operations of the clothing 
factory were authorized by the Defence Act, and continued. j 
This brings us to the question \vhether the legislative 
in respect of defence is a sufficient warrant for the legislation 
so construed and so applied to the facts. . ^ V® ^ 

the maintenance of a factory to make nai al am method of 

ment is within the field of legislative power. The metlmd of 

its internal organization in time of peace is argely a matter 
for determination by those to whom is entrusted the ^oki respon¬ 
sibility for the conduct of naval and military defence In 

particular, the retention of all members of a ^" 

and specially efficient staff might well be considered ncce^^ar;^ 

and it might well be thought that the policy ^ 

retention could not be effectively carried out to bo<hcs 

was fully engaged. Consequently, the sales of clothing to boitics 

outside the regular naval and rnilitary of the 

regarded as the main or essential purpose of thite P^**^*- ®* \“® 

business, but as incidents in the m?inte"“"®® "'f/Pdefence 
of an essential part of the munitions branch’ of the d?'®"®® 
aL In such a matter, much must be left to.the discretion of 

the Governor-General and the responsible Afinisters. 

In these circumstances, we hold that the objections ® ^ ® 

nlaintiff as far as they are based on the Constitution, ®hou 
fail. The plaintiff relied upon the case of The ^ommcmweaUh 
v. Australian Commonwealth Shipping Board^, where tki® 
held that an agreement made between the 

wealth Shipping Board and the Municipal Council o^ ^dney 
was beyond the powers of the former body. The Gomm 
wealth Shipping Act 1923 had provided for the establishme 
of a shipping line under a board of directors called the Aiu, 
tralian Commonwealth Shipping Board, and made it ^ body 
corporate. The Board’s general authority was defined by -ec^ 
10 (o) of the Act as being “ to carry on the general X®* 

a shipowner, and any business incidental thereto ^^lo and 
was also given power to carry out m respect of Cockatoo and 

Schnapper Islands “ the business of manufacturer, ®"g'f 
owner, shipbuilder and repairer, and any other Pn®'®®®® 

incidental thereto or to the said works nn^ ®®*®PP®P™®" ^Council 
14 (4)). The Board^s agreement with the Municipal Counci 

of Sydney was to supply, erect and maintain six turbo-a ^ 

sets for the Council’s power house at Bunnerong, the pric gr 

to being £666,605. 


2. (1Q06) 6 CX*.R. 469. 


1556-S59[ 


3 (1926) 39 CX.R. 1. 
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The case was determined upon demurrer, the Board alleging 
no facts tending to explain the relation, if any, between the 
carrying out of the contract and the Board’s business either as 
shipowTier under sec. 10 (a) or as engineer under sec. 14 (4). 
The Attorney-General of the Commonwealth granted his fiat to 
the relator, the New South Wales Chamber of Manufactures, 
with the sole object of determining whether tlie statutory power 
of the Board had been exceeded, and, otherwise than by the 
relator, the Commonwealth itself was not represented at the 
hearing of the demurrer. As the Board was not an organ of 
the Executive Government itself, the executive power of the 
Commonwealth was not relevant to the question in dispute. The 
decision does not contain a complete definition of the limits of 
the defence power, and the statement of the majority of the 
Court in relation to the defence power that “ extensive as is 
that power, still it does not authorize the establishment of 
businesses for the purpose of trade and wholly unconnected with 
any purpose of naval or military defence does not assist the 
present plaintiff, because the purpose of naval and military 
defence has been impressed upon the operations of the clothing 
factory from the very commencement. 

(They said it was not necessary to consider the argument that 
power to conduct the factory could be implied from Con. secs. 
61, 68 and 81.] 

{Rich J. delivered a separate opinion agreeing in substance 
with the above opinion. Starke J. dissented.] 

Note. 

After the cessation of hostilities in World War II. the Courts 
had to face the problem—(which did not require judicial decision 
after World War I.)—of “ unwinding” Commonwealth controls 
established under the defence power. The principles governing 
this question were still being worked out in detail when this 
book was published, but the High Court had already decided 
that in the transition from war to peace, the defence power 
retains a considerable though contracting content. In Dawson 
v. Commonwealth^, Latham C.J. said:—“The scope of possible 
legislation under the defence power varies from time to time in 
accordance with the circumstances of the time, and . . the mere 
fact that a state of war continues does not in itself authorize 
the continuance of laws which may have been validly operative 
when made, but which cannot be regarded as having any relation 
to defence at a later time when their validity is challenged. 
But . . the defence power does not cease instantaneously 

to be available as a source of legislative authority with 
the termination of active hostilities . . or even with the 
end of the war. . . The defence power includes uot 
only a power to prepare for war and to prosecute war. but 

(1926) 39 C.L.R., at p. 9. 

5 (1946) 73 eX.R. 157, at pp. 175, 176, 183-4. 
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also a power to wind up after a war and to restore conditions 
of peace—gradually if that is thought wise, and not necessarily 
immediately by the crude process of immediate abandonment 
of all federal control. The fact that certain conditions have 
been created by the exercise of the defence power is itself a fact 
which is relevant to the validity of a continu^ or further 
exercise of that power.” Dixon J. said:— While, in the 

conditions which follow the end of actual hostilities, the defence 
DOwer might not authorize a given measure, were it then to be 
adopted for the first time, yet the change of circumstances con¬ 
sisting in the surrender of the enemy and the passing of the 
military purposes with a view to which the country had been 
organized, does not mean that the measures by which it has been 
so organized must suffer an immediate constitutional col¬ 
lapse, unless new or continuing exigencies growing out “f 
the war would justify them as fresh exercises of the 
defence power. To place a country on a footing to 

take an adequate part in such a war as that through '^'lueh 
we have passed requires a co-ordinated and systematic sei les f 
measures which must reshape the economy of the country It 
is impossible to suppose that the defence power will ®umco to 
authorize the retention of such a legislative fabric so cons true ted 
throughout a long and indefinite period of peace. But it is 

apparent that the change back from a 
economy appropriate to peace is a task calling 
measures of a legislative nature, and the defence power—is not 
insufficient to authorize laws tor that purpose. The power must 
by consequence also extend to sustaining for some 
interval of time the laws and regulations in force at the end of 
hostilities so as to enable the Legislature to Proceed with the 
task ” McTicrnan J. concurred with the Chief Justice. T 
Court was equally divided as to the validity of regulations 
Controlling the sale of land ; the opinion of the Chief Justice in 
favour of validity prevailed, but the dissents were Rrmmds 
not relevant to the problem now under discussion. In MtUer 

^ Commonwealth^, Starke and Williams II u^ 

opinions of Latham C.J., Rich, Dixon and McTiernan JJ. up 
holding regulations governing the transfer of stocks, shares and 
debentures the dissents were similarly irrelevant to the present 
problem In these two cases, all the Justices expressed substan¬ 
tial concurrence with the passages from the opinions of Latham 
C.j. and Dixon J. quoted above. 

6 (1946) 73 C.L.R. 187. 
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CHAPTER V. 

THE ARBITRATION POWER. 

PI. (xxxv) of Con. sec. 51 was probably intended by the 
founders of the Constitution to apply only to nomadic workers, 
such as shearers and seamen, whose industrial disputes 
extended in a literal sense beyond the limits of one State. As 
a result of judicial interpretation, however, this Commonwealth 
power has been greatly enlarged, and the Commonwealth Court 
of Industrial Arbitration and Conciliation has become the chief 
authority for fixing at least minimum standards in all industry, 
since the State industrial tribunals tend to follow the trend of 
Commonwealth awards. The meaning of ** conciliation and 
arbitration ” is discussed in case 5, and the bearing of the 
incidental ” power on pi. (xxxv) is considered in case 41. 


28. 

{The power to make awards is legislative in character; enjorce- 
ment of awards is judicial. Judicial tenure. Severability at 
common law.) 

Waterside Workers* Federation of Australia v . J. W. 

Alexander Ltd.'. 

(Alexander's Case.) 

Isaacs and Rich JJ.:—1. In our opinion the Constitution of 
the Commonwealth Court of Conciliation and Arbitration is not 
beyond the powers of the Parliament of the Commonwealth so 
far as relates to the arbitral provisions of the Act. 

The power conferred by sec. 51 (xxxv.) of the Constitution, 
like evei'y other power, is complete in itself. But like every 
other power granted, it needs its own interpretation in order to 
find the nature and extent of the subject matter. PI. xxxv. 
does not give power in general terms to the Commonwealth Par¬ 
liament to legislate with respect to industrial disputes beyond 
the limit-s of the State. The power is limited to legislation 
with respect to a particular method of dealing with such disputes. 
The method so specified is “ conciliation and arbitration." The 
reason of the limitation is on the surface. Industrial disputes 
extending beyond the limits of any one State embrace so many 
possible divergencies, of industry, of conditions, of claims, of 
surrounding circumstances at home and abroad, and of constant 
changes, that direct legislation in advance is incapable of being 
applied to them. No one can foresee for any appreciable period 
the legislative requirements of industrial peace in any one indus¬ 
try, much less in all industries of the Commonwealth which are 
common to more than one State. Any attempt at detailed regu- 

1 (1918) 25 CXJl. 434 (H.C.). 
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lation, applicable to all industries even if suitable to-day— 
practically an impossible hypothesis,—would certainly be less 
suitable a month hence. Nevertheless, it was thought necessary 
that such disputes should not go uncontrolled but that the control 
should be exercised only by means of conciliation and arbitra¬ 
tion. That is essentially different from the judicial power. 
Both of them rest for their ultimate validity and efficacy on the 
legislative power. Both presuppose a dispute, and a hearing 
or investigation, and a decision. But the essential difference is 
that the judicial power is concerned with the ascertainment, 
declaration and enforcement of the rights and liabilities of the 
parties as they exist, or are deemed to exist, at the moment the 
proceedings are instituted; whereas the function of the ^bitral 
power in relation to industrial disputes is to ascertain and 
declare, but not enforce, what in the opinion of the arbitrator 
ought to be the respective rights and liabilities of the parties in 
relation to each other. 

An industrial dispute is a claim by one of the disputants that 
existing relations should be altered, and by the other that the 
claim should not be conceded. It is therefore a claim for new 
rights. And the duty of the arbitrator is to determine whether 
the new rights ought to be conceded in w'hole or in part. His 
opinion may take any form the law provides; it may be called 
an order, or an award. But his declaration of opinion does not 
make it law. He does not legislate. It is always the Statute 
which gives the arbitrator’s opinion efficacy, and stamps his 
decision with the character of a legal right or obligation. Par¬ 
liament legislates, but is compelled by the Constitution to legis¬ 
late in that vray. It cannot form an a ‘priori code, and say that 
shall be obeyed by disputants. A particular method that 
other Parliaments may adopt, it miist adopt if it legislates at 
all. It can say, and has said, that an arbitrator shall have 
power to inquire into the circumstances of each particular 
dispute, and say what in his opinion ought to be their respec¬ 
tive rights and liabilities with respect to the matters in dispute, 
and that when so declared those shall be their mutual rights 
and liabilities. That process is very common in legislation. 
Instances are numerous; and as prominent illustrations, because 
judicially considered, we may refer to Powell v. Apollo Candle 
CoA, R. V. B-iJcrahA, and, in America, to Prentis v. Atlantic Coast 
Line^, Knoxville v. Knoxville Water Co.^. The two last- 
mentioned cases are sufficiently extracted in Australian Boot 
Trade Employees Federation v. TVhyhrow & Oo.®, where the 
present subject is dealt with. A later case, Louisville Railroad 
Co. v. GarretC t follows them both. 

2 (1885) 10 App. Cas. 282. 

3 (1878) 3 App. Cas. 889. 

^ (1908) 211 tJ5. 210. at p. 226. 

5 (1909) 212 U.S. 1, at p. 8. 

<5 (1910) 10 C.I/.R. 266, at pp. 318-319. 

7 (1913) 231 U.S. 298, at p. 305. 
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It is evident that when the matter has reached that point H 
stands precisely in the same position as a valid Act enacting 
the identical mutual rights and liabilities. They exist, and are 
expected to be observed. Their creation is not the ordinary 
work of a Court of law. In the New South Wales Report of 
the Commission on Strikes 1891 (p. 34, par. 28), it is said: It 

should be remembered that a Court of arbitration is not like an 
ordinary Court of law. There is no fixed code of law which it 
interprets, and its decision is only a declaratory statement as 
to what it thinks just and expedient.” It will be noticed in 
that extract that a “ Court of arbitration ” as distinct from 
“ Court of law ” is spoken of as a well known tribunal. The 
fact that the arbitration is involuntary makes no difference. 
For instance see the various Arbitration Acts referred to in R- 
V. Commonwealth Court of Conciliation ami Arbitration; Ex 

parte IVhybrow^. 

A Court of law has no power to give effect to any but rights 
recognized by law. In Blackburn v. Vigors^ Lord Macnaghten 

observed:_“ I apprehend that it is not the function of a Court 

of justice to enforce or give effect to moral obligations which 
do not carry with them legal or equitable rights.” In the 
Ruabon Steamship Co. v. London Assurance'^^ Lord Halsbury 
L.C. said:—“ It seems to me a very formidable proposition 
indeed to say that any Court has a right to enforce what may 
seem to them to be just, apart from common law or Statute. 
So per Lord Loreburn L.C. in Dewar v. Goodjnan^^. 

The two functions therefore are quite distinct. The arbitral 
function is ancillary to the legislative function, and provides the 
factum upon which the law operates to create the right or duty. 
The judicial function is an entirely separate branch, and first 
ascertains whether the alleged right or duty exists in law, and, 
if it binds it, then proceeds if necessary to enforce the law. Not 
only are they different powers, but they spring frona different 
sources in the Constitution. The arbitral power arises under 
sec. 51 (xxxv.) ; the judicial power under sec. 71. The latter 
section contains, in the words “ such other Federal Courts as the 
Parliament creates,” the implied grant of power to create Courts 
other than the High Court. There is no other grant of that power 
in the Constitution—except as to territories (sec. 122). The 
two powers being distinct and separate in nature and origin, it 
follows that, when an award is once made, the dispute is settled 
and the arbitral function is at an end. Variation of the award 
is, of course, an act of the same nature. And when the award 
is made and the right established, the law presumes the parties 
will obey it. Enforcement by a Court is an entirely separate 
matter. It arises on breach or threatened breach. But that 
is the case with every right. A right of property or a contrac¬ 
tual right may exist, and. if violated, the law provides for its 
enforcement. But breach is not presumed. It follows that 

8 (1910) 11 eX.R. 1, at p. 51. 'O (1900) A C. 6. at pp. 9-10. 

9 (1SS7) 12 App. Cas. 531, at p. 543. ” (1909) A.C. 72, at p. 76. 
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enforcement is in ite nature an entirely separate process from 
the creation of the right. 

But it happens that in the Act both processes are provided 
for. And it is urged (1) that Parliament has made it a sine 
qua non that the organ to arbitrate and to enforce shall be a 
Court of law; (2) that a Court of law can only be created pro¬ 
vided the Justice has a life tenure under sec. 72, ^ 3 ) that Pai- 

liament by sec 12 of the Act openly violated sec 72 of the Con 
stitution.Cd so enforcement is unlawful; (4) that Parliament 
has bound up arbitration and enforcement inseparably, and 
therefore the whole Act is futile. /I he more 

tended for. Parliament must have deliberately ^^t 

destroy the fabric it professed to create. tVe are unable so 

to read the legislation. ^ 

It is a cardinal rule of construction that all documents are 
be construed ut res valeat q^m percat (per 

in In re Florence Land and Public Works > »» 

Moor'^). That is “ a rule of common law and common sense 

(per Lord Broitgham L.C. in Langston v. work 

cogent is that rule when we are considering whether e . 

of Parliament representing the will of the ^york 

be undone. And still more cogent is the ^ile Vhousands 

has been so acted on, as in the present case, that 
of men and women are to-day pursuing their °ocop 
the faith of it. and industries all over the Commonwealth ^ hose 
progress was threatened, are carrying on in 

awards of the Court the operations necesary for ^ 

comfort and even the existence of the natmn. So far Irom 
finding any ground for annihilating the Statute and e y S 
That has b^n done under it, we think it plainly good as to the 

arbitral portion of it. . . i in 

The simple fact is that when the Parliamei^ legislated m 

1904, it had various State m^els before (No 

following Acts in existence:—The :New Zealand Act ( 

51) (sef secs. 59 and 64) ; the tr%Ales Act 

(No. 20) (see secs. 53 and 55), and the New South Wales Act 

ITOl (No. 59) (see secs. 16, 17 and IS). From 

the Commonwealth Act and those Acte not y, 

which relate to the constitution of the Court of , b t 

also other sections—it becomes evident that those 

by the State Parliaments as Acts for o°u«bation and a^itra 

tten in industrial disputes, were taken by the ^“mmonwealt 

Parliament as guides in framing its own enactment °">be sam^ 

subject. The Court, the limited tenure of its presiding 

and the enforcement provisions were all P^tlktion ” 

same subject matter. That “conciliation arbiteation 

were regarded by Parliament as the P^u^^ry and doimnating 
object and that “ enforcement ” was not regarded as a 

(1878) 10 Ch. D. 530, at p. 544. 

13 (1834) 2 Cl. & F. 194. at P 
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essential object can be seen by an inspection of sec. 2 of the 
Act. Enforcement of awards is not even mentioned in that 
section. It is included in the Act, but in a separate and 
distinct part. 

That a Court of law was not intended by sec. 11 is shown 
conclusively (1) bv the fact that the Court is described as a 
Court of Conciliation and Arbitration, the functions of which 
are incompatible with a Court of law; (2) by the fact that sec. 
12, framed with a knowledge of the respective sections in the 
Constitution as to tenure—sec. 72 for Judges and sec. 103 for 
members of the Inter-State Commission—took the latter as the 
model. It is incredible that, knowing the requirements of sec. 
72 and knowing—as is clear in the Judiciary Act—that when 
a Judge is provided for a Court of law, there is no need to 
repeat the words of the Constitution and that it is suicidal to 
attempt to alter them, Parliament would have passed sec. 12 
had it intended to make the Arbitration Court a Court of law. 

It is said that the phrase “ Court of record ” is conclusive. 
But the context, Court of Conciliation and Arbitration, combined 
with sec. 12, shows that “ Court of record ” is not conclusive. 
The two State Acts last quoted made the Courts “ Courts of 
record,” but their membership and functions made it clear they 
are not Courts of law. Power to fine and imprison may well 
be given to maintain authority as arbitrators. Besides, Court 
of record ” is sometimes used for purposes other than to enable 
the Court to be an ordinary Court of law. See, for instance, 
in Fielding v. Thomas^^, where it appears that the Houses of 
Legislature called themselves by Statute “ Courts of record ” 
though, as the Privy Council lield, that did not mean Courts of 
record in the ordinary sense (see p. 612). If it had so meant, 
it would have been ultra vires. 

The arbitral part of the Act, therefore, is quite within the 
power of pi. XXXV., and is not intended by the Act to 
be exercised by an ordinary Court of justice, which, it is sug¬ 
gested, Parliament by some strange perversity proceeded to 
destroy at birth. It is true that enforcement provisions are 
found: three sub-paragraphs in sec. 38—one of them by amend¬ 
ment—and the rest in Part IV. But all this was in imitation 
of the State Acts of Arbitration, and not in reliance on the 
Judicature Chapter of the Federal Constitution. The arbitral 
portion of the Act is, in our opinion, perfectly good, subject to 
its severability from any other portion which may be bad. 

2 ,—The Enforcement Provisions .—As already pointed out, it 
was the intention of the Parliament to allow the Arbitration 
Court to discharge the diverse functions of creating and of 
enforcing industrial rights, in analogy to the State enactments 
on the same subject. But the Federal Constitution is specific 
that judicial power shall be vested in Courts, that is, Courts of 
law in the strict sense. (See per Fry L.J. in Royal Aquarium 
etc. Society Ltd. v. Parkinson^^.) And it also requires those 

14 (1896) A.C. 600, at p. 608. 15 (1892) 1 Q3. 431, at pp. 446-447. 
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Courts to be constituted by “ Justices ”—which means simply 
the Judges of the Federal Courts—whose tenure and salary 
rights are governed by the provisions of sec. 72. section 

is distinct. The Justices are to be “ appointed by the Governor- 
General.’* That is the only function of the Governor-General 
in relation to the matter. Assuming the existence of a Court, 
and the Parliamentary creation of a certain number of ottices 
of Justice of that Court of named qualification if Parliarnent 
thinks fit, and the Parliamentary fixation of salary, all that 
remains to be done is to appoint, that is, nominate, the 
of the office. When the Governor-General has done that, the 
office is filled by the person so appointed or nominated. 11 
Parliament so enacts, the nomination must be by commission. 
Once the office is filled, if no statutory provision were made, 
the common law w'ould say that the appointment was at pleasure 
(Gould V. StuaxO^), and the Judge could be displaced, or 
removed as it is said, at the will of the Executive. If any 
competent Statute says differently, that Statute must be obeyed. 
Here the law of the Constitution, inalterable by Parliament or 
otherwise than as the Constitution itself provides (unlc.ss, ol 
course, the Imperial Parliament intervenes), declares explicitly 
and in negative terma —which fact differentiates sec. 72 fiom to - 
responding enactments elsewhere—that a Justice ^ appoin e 
shall not be “removed” except by the Governor-General, and 
then only in a certain way, for certain reasons proved to exist. 
“ Removed ” means “ displaced,” that is, put out of his place. 

“ Remove ” and “ displace ” are used in this sense interchange¬ 
ably. For an early instance see clause 21 of 

tions to Governor Murray of Quebec (7th December 1763) ^ i 
was in these terms:—“ You shall not displace any Judges, 

Justices of Peace, or other Officers or Ministers, without gooa 
and sufficient cause, which You shall signify m the fullest and 
most distinct manner to Our Commissioners for Trade and Plan¬ 
tations, in order to be laid before Us, by the first Opportimi y 
after such Removals ” (Egerton and Grant on Canadian Con¬ 


stitutional Development, p. 10). 

“Appointed,” when the whole section is read t°eether does 
not include “ pleasure” either of Crown .. Is 

would give no effect to sub-sec. ii. And P g^^elv not 

excluded, what is the true meaning of sub-sec. i.? 
for as long as the Governor-General pleases in any particular 
case. If Parliament may fix a term >> may fix any term t 


case. J.1 parliament, may ha » 

chooses, as, for instance, until the Houses (^ either of Tiistice 
present an address expressing want of confidence in the Jostic^ 
irrespective of misbehaviour. This, of course, would nullily 


the second clause. . +v.«+ 

It follows that any law passed under sec. 71 .■ 

a Justice so appointed shall be displaced or 

office in seven yeara-which is what sec. 12 of the Arb trat on 
Act says—is contrary to the Constitution, and pro tanto invalid. 


(1896) A.C. 575. 


[467-469] 



CONSTITUTIONAL CASES 


266 

If that invalidity carries with it inability to exercise the judicial 
power of the Commonwealth, any enactment purporting to 

authorize him to do so is invalid. 

An argument ab inconvenienti was urged. It was this: 
The Commonwealth might w’ish to create inferior Courts, and it 
would be seriously impeded if all the Justices were necessarily 
to have a life tenure. There are several answers:—First, what^ 
ever the inconvenience to which the power of creating Cour 
other than the High Court (for the Constitution itself creates 
the High Court, leaving Parliament the mandate of completing 
its organization) is subject, the conditions of sec. 72 and the 
words of sec. 72 are precise. Secondly, there is no real incon¬ 
venience, because under the power of investing State Courts 
with jurisdiction all the existing inferior Courts of Australia 
can be utilized. Thirdly, the Constitution does not look to 
the creation of Courts which, though subordinate to this Court, 
are of such calibre as to be officered by Judges whose tenure is 
of little importance. Fourthly, the suggestion overlooks the 
fact that sec. 72 is one of the strongest guarantees in the Con¬ 
stitution for the security of the States. The Constitution places 
by sec. 74 the whole fate of the State Constitutions, where they 
compete with the Federal Constitution, in the hands of the 
High Court. That Court’s decision in such a question is final, 
unless in the exercise of its discretion it grants a certificate 
permitting an appeal to His Majesty in Council. 

It is plain that the independence of the tribunal would be 
seriously weakened if the Commonwealth Parliament could fix 
any less permanent tenure than for life, subject to proved mis¬ 
behaviour or incapacity. It is not like the case of a +v?^ 
Parliament having one interest only to consider, namely, the 
one territory. It is the case of a Federation, where the centra 
legislative and executive bodies are largely competitive 
and in a sense adverse to, the State authorities. On the 
whole, the suggested inconvenience sinks into insignificance 
when the greater considerations are borne in mind. 

The enforcement provisions are we think invalid. 

3.— Separability .—Are the enforcement provisions distinct and 
severable from the arbitral provisions so as to enable us to save 
the latter? On the principle already referred to of prese^ing 
as much of the will of Parliament as is possible, we feel no hesi¬ 
tation in upholding the arbitral clauses. The enforcement 
clauses are not put in as a condition of or compensation for the 
arbitral power. The arbitral power is not made dependent 
on the enforcement clauses. We cannot say that it appears 
to us from an examination of the Act that the two are so bound 
up that the first set of provisions w'ould not have been enacted 
unless the latter were. (See Shaw C.J- in TVarren v. Charleston 
Corporation^"^.) 

The main object of the Act is to obtain an award and settle 
the dispute. The force of public opinion is very strong in itself 

17 (1854) 2 Gray 84. at p. 99 (Mass ). 

[460-470] 


267 


THE ARBITRATION POWER 

as a means of inducing persons whose dispute has been passed 
upon to adhere to the decision. That, in many countries, is 
still the only sanction. But here, striking out the enforcing 
powers of the Court, there is still left so much of sec. 44 as rcKites 
to the Courts of summary jurisdiction with regard 
It is suggested that in sec. 44 the words “ any pen^alties ^ hud. 
the Court has power to impose ” mean that, if it be fou 
Court is invalidly invested with the power to impose the penal¬ 
ties referred to, the Courts of suni.iiary be 

be so invested. We do not so read the words. It cannot be 

denied that it is not impossible to read thcni so, 

that such a reading is less reasonable and ‘f ® ‘"“"^baU'stTte 
the scheme of the Act than another reading which we shall ^a e^ 

In the known circumstances that the Court sits in one place 

usually and. except for a Deputy, sits at only 

time that breach of an award may take place thousands 

of mil^ away, sec. 44 was designed to utUize the se^ecs of 
State Courts where the Court itself could not act, 
effectively or conveniently act. Their jurisdiction ^ 

vide for 4e Court not acting. Surely, then the 

if the Court could not act at all the State Couits could ^ _ 

at all, is far from reasonable. We read the words in i power 
Sec. 3S, sub-sec. (d), provides that the Couit ^ 

“to impose penalties, not exceeding the nofexcccd- 

fixed (or, if maximum penalties have 

ing the maximum penalties which could have nh«ervancc 

the last preceding paragraph, for any breach or ^ p of 

of any term of an order or award proved to the 
the Court to have been committed.” Those 'the 

referred to compendiously m sec. ^ as thinking 

Court has power to impose.” The legislature 

of the possibility of the power of the Court being unlajjfu^^y 
given: and, therefore, it was not making the lawfulness 
power a condition. The words incorporate by reference^ Con 
sequently, there remains—if that were necessary—a 
tant means of enforcement by Courts of summary 
and none of the more serious processes of coercion have 

been found necessary yet. • i j ;+ 

Again, even if no specific enforcement ViVeJ^d 

the common law would probably supply the ^ ® j 

of the command of the Statute would be a/^^bris 
any member of the class for whose especial benefit t^he r g 
created has a right to enforce it. “ So m case, whjim^ a 

Statute enacts, or prohibits a thing for the benefit bj^ thing 

he shall have a remedy upon the same .Jrong 

enacted for his advantage, or for the recompense of^ a w^ong 

done to him contrary to the said law. Per Holt modern 

Dig., sx4i> Action upon Statute (F)). rlr-ooration 

oases illustrating this, as, for instance. Portsmouth Corporation 

V. Smith}^. 

18 (1703) 6 Mod. 28. at p. ^ 
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[Powers J. delivered a separate opinion agreeing in substance 
with Isaacs and Rich JJ. Griffith and Barton JJ. delivered 
separate opinions in which they agreed that Con. sec. 72 required 
that the judicial power must be vested in persons holding on 
life tenure, but they held that power to make and the power 
to enforce awards were inseverable and together constituted 
judicial power. Barton J. in consequence held the Act 
wholly invalid. Griffith C.J. interpreted the Act as assigning 
the duties of President of the Arbitration Court to a Justice of 
the High Court already holding on life tenure, and so held the 
Act wholly valid. Higgins and Gavan Duffy JJ, delivered 
separate opinions in which they held that Con. sec. 72 permits 
the appointment of persons exercising judicial power for a term 
of years. Hence they did not have to express a concluded 
opinion on other issues, but Higgins J. doubted whether any of 
the powers conferred by the Arbitration Act were judicial in,, 
character, and agreed with Isaacs, Rich and Powers JJ. that if 
necessary the provisions for making awards could be severed 
from the enforcement provisions.] 

Note. 

(a) Higgins J. did not state in clear terms that arbitration is 
legislative in character. Dicta in the opinions of Griffith C.J. 
and Barton J. suggest that they might regard an arbitral power 
severed from power of enforcement as non-judicial in character, 
though they would not regard it as legislative; there is, of 
course, no reason why arbitration should not be regarded as 
sui generis. On this point, therefore, the case lacks a com¬ 
pletely clear ratio decidendi. However, it would seem that 
this is not a case of a clear opposition between even numbers of 
justices, (as to which see ca-se 18), and that accordingly the 
opinions of Isaacs, Rich and Powers JJ. on the point are authori¬ 
tative. The status accorded Commonwealth awards in relation 
to State law accords with this view: see cases 9 and 10. 

(b) By Act No. 22 of 1926, sec. 6, the Conciliation and Arbi¬ 
tration Acts were amended so as to give the Judges life tenure. 


29. 

{But the arbitration power does not authorize the making of a 
“ common rule.** ** Incidental ” powers.) 

Australian Boot Trade Employees Fede31ation v. Whybrow 

AND Co. AND Others’. 

(The Bootmakers' Case, No. 3.) 

Higgins J.:—The Federal Parliament has power, under sec. 
61 of the Constitution, to make law^s for the peace, order and 
good government of the Commonwealth with respect to " {inter 
alia) (xxxv.) Conciliation and arbitration for the prevention 

1 (1910) 11 CX.R. 311 (H.C.). 
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and settlement of industrial disputes extending bp'ond the linuts 
of any one State” It ha^ also powers to make laws for tl»e 
peace, etc. “ with respect to . - . (^xix ) Matters inciden¬ 

tal to the execution of any power vested by th^ Constitution in 
the Parliament.” The question is, can the Parliament under 
these powers enable the Court of Arbitration to make any regu¬ 
lation in one of its awards a common rule of the industry con¬ 
cerned, to be applied to persons between whom there is no 

dispute actual or in prospect. By sec- 38 (/) 

Commonwealth Conciliation and Arbitration Act 1904-1910 Par¬ 
liament purports to confer this power on the Court, 
the Court by its order to define the area within which the rule 
is to operate, to make the rule subject to any conditions or excep¬ 
tions, and to make it binding upon “ the pensons engaged in ^he 
industry whether as employers or employees, and whether 

members of an organization or not.” 

The difficulty arises from the fact that the persons engaged 
in the industry, not parties to the award, whom 
bring under the common rule, are not m need of any 
and arbitration, as they are not engaged m or 
any dispute; and sub-sec. xxxv. of sec. 51 is aimed onl> at 
conciliation and arbitration for the prevention or settlement of 
disputes Now, the power is to make laws, not oj or jor, 
but ** ttnih respect to** conciliation and arbitration, etc. o 
my mind, the words “ with respect to ” make the 
lation wider than if the power were to make laws 
ciliation and arbitration. As we are sitting in Full Court i 
may say that I adhere to the view which I expressed at 
in AttZ^ey-General for AT.S.HC v. Brewery Employees Um^ 
of N.S.WA. In my opinion, the British j 

ferred on the Federal Parliament as '«de a power with re ard 

to Australia as the British Parliament could itself J'a''® ^®Yn®i 
provided that the laws would come fairly 

of laws with respect to the subject named, in ’ 

if used by the British Parliament. The subject is 

and-arbitration-for-the-prevention-and-settlement-of-industrial 

disputes-extending-beyond-the-hmits-of-any-one^tate 1 ^ il the 

phrase were one compound hyphenated word. Con whose 

arbitration are not to be treated as physical .X;!, 

class boundaries are fixed by external nature , they a „v,„rac- 
products of society, and dependent as to their area and char®c 

ter upon the will of society. But the laws made by t’’® 
Parliament on the subject, to be valid, must relate to concilia 

tion and arbitration. There is no cognate power 

no power that can be invoked in aid of that in sub-sec. xxxv., 

except sub-sec. xxxix. _. -Poi^Un- 

I do not take the view presented to us that the defined 

ment cannot legislate under sub-sec. g^b- 

existing disputes between identified or identifiable 
sec- XMv. is not technical; it is couched in vague and popular 

2 (1908) 6 eX.R. 469, at pp. 610^6^^ 
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terms, and it leaves to the Federal Parliament the function of 
saying under what circumstances and in wha,t manner the power 
of conciliation and arbitration is to be exercised. If the power 
were given to the Parliament to make laws with respect to 
sanitary precautions for the prevention of epidemics, a Federal 
Act could prescribe precautions and enforce them, although no 
person be in fact suffering from any epidemic disease. It seems 
to me that, in this argument on behalf of the opponents of the 
common rule, the needs of the Court in making an effective order 
are treated as if they were necessary limitations on the power 
of Parliament. An order or award cannot be made except as 
against identified or identifiable parties; but it by no means 
follows that there cannot be steps taken for conciliation, or even 
for arbitration, before the dispute has become definite, and 
before the persons concerned in the industry have taken definite 
stands or made definite claims. No one who is at all familiar 
with the genesis of great industrial disputes can be ignorant of 
the general uneasiness, unrest, the individual grumbling, the 
dissatisfaction, often indefinite, which precede the ultimate 
quarrel; and to this stage, before matters have come to a head, 
the power of conciliation or arbitration for prevention seems to 
be directly applicable (so far as the Constitution is concerned). 
No doubt, it would be difficult for a Court, under the Act as 
it stands, to bind persons by an order or award unless they come 
before it as claimants or respondents on a definite claim; but 
it is for Parliament to say how persons are to be notified of 
proceedings, and what persons are to be bound by an award. 
This is a mere matter of procedure, to be determined by the 
Act; it is not a matter affecting jurisdiction under the Consti¬ 
tution. The ordinary meaning of the word “ prevention ” 
involves the warding off of something before it happens; and 
so long as that thing is an industrial dispute (extending, ete.) 
which is possible—or, at the least, probable—and so long as the 
law is directed to prevention of such a dispute by the only 
methods allowed—conciliation and arbitration—I see no reason 
why the law should not be valid. 

I know that it is urged that there cannot be arbitration for a 
dispute that does not yet exist. This argument seems to me, 
as I have said, to confuse the needs of a Court with the powers 
of the Parliament. When the Court makes the award, fixing 
industrial conditions in order to settle or prevent a dispute, it 
has to be definite as to parties and as to the conditions to be 
observed. But there is no need for such definiteness for the 
purposes of the power given by the Constitution. It is admitted 
that the Court may “ conciliate ” to prevent an industrial 
dispute; it may equally “ arbitrate to prevent it. Each word 
—“ conciliate and “ arbitrate ”—implies some variance or 
enmity, or some question, or some difference of interest, growing 
or developed. The difference in the words lies in this, that in 
the case of conciliation the parties are induced to consent to 
certain terms, and in the case of arbitration the parties have to 
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submit to the terms decided by the arbitrator. There is no 
difference in the facts to which the two processes respectl^cb 
may be applied. The grammatical construction of sub-sec. 

is cleL It makes “ conciliation ” refer to both preven¬ 
tion ' and settlement”; and it makes “arbitration ' refer to 
both “ prevention and settlement.” It is true tha.t the grammati¬ 
cal construction is not conclusive if the words in their colloca¬ 
tion would be nonsense. But we have no right to reject the 
grammatical contruction if effect can by any means be ^ente 
it As was said by Grove J. in Richards v. McBride. The 
onus of showing that the words do not mean what they say 
(he was speaking of the “ grammatical construction ) lies 
heavily on the party who alleges it.” Lord Wensleyddle put 
it in Grey v. Pearson-*, that “ the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead 
to some absurdity, or some repugnance or inconsistency -with 
the rest of the instrument, in which case the grammatical and 
ordinary sense of the words may be modified, so as to ^he 

absurdity and inconsistency, but no farther. He expressed 

himself the same effect in Becfce v. ^ ” 

to the rule as stated except that, as he said, the word absurihty 

must be taken as meaning no more than repugnance ■r.nronna 
■phersen v. Lotinga^. There would be no absurdity no repug 

nance or inconsistency with the rest of the instrument, in 

speaking of an arbitration to prevent war between two 

between whom enmity is growing, fed by every 

as between whom as yet there is no war and no definite claim, 
or in speaking of an arbitration to fix wages between an emploj er 
and his employees, even before a definite schedule of wages has 
been submitted by one side to the other. 

Now, conciliation and arbitration are a 
industrial peace; but they are the only means to that eml P*-o 
vided by the Constitution ; and any laws, to be valid under the 
power, must be directed to conciliation and arbitration It is 
not enough for them to be directed to the prevention or settlement 
oriXsfrial disputes; they must be directed to particular 
method of prevention and settlement mentioned Parliament 
cannot under the Constitution as it stands, apply the method 
of Wages Boards as an aid to the prevention of disputes; nor can 
it fix wages and conditions by prescribing them m a Schedute to 
an Act ^ Then looking at the sub-section of incidental powers— 
eub sec x^«.-we find that the Parliament is enabled to make 

laws with respect to “ Matters incidental thi^ 

nower vested by this Constitution in the Parliament , but this 

ooncilliuon .nd .rbltr.Uon, not . PJ™ “ 
conditions apart from conciliation and arbitration. 
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But it has been urged by Mr. Duffy that the proceeding under 
sec. 38 (/) is in effect an arbitration—an arbitration between 
those who are under an award and those who are not under it; 
and that the question for arbitration is, should the same regula¬ 
tions be applied to both set^ of persons. It is quite possible 
conceive of such an arbitration; but it is not the kind of arbi¬ 
tration contemplated by the Constitution. If the words of sub¬ 
sec. XXXV. were “ conciliation and arbitration for the settling of 
conditions of labour,” the argument might hold good. But the 
words are “ conciliation and arbitration for the prevention and 
settlement of industrial disputes extending,” etc.; whereas the 
proceeding under sec. 38 (/) is a proceeding where there is no 
dispute to be settled, and no dispute in prospect that ought to be 
prevented. Whether a provision for a common rule, based on 
the fact or on the prospect of an industrial dispute, and framed 
on the method of arbitration, would be valid or not, must be left 
for further consideration should the occasion arise. 

So far, it seems clear enough that the words of the Constitu¬ 
tion do not warrant this provision in the Act for extending any 
regulation in an award to persons who are not in a dispute, and 
between whom a dispute is not threatened or probable. Such an 
extension is not within the connotation of conciliation or of 
arbitration. It even appears that nowhere—not even in New 
Zealand—was there any provision by legislation for a common 
rule in 1900, when the Constitution wjus made law by the British 
Parliament. A difficulty arises, however, from a consideration 
of certain decided cases in the United States, cases which have 
not been cited or discussed. In the famous case of M’Culloch 
v. MarylamP, ^larshall C.J. held tliat because Congress had 
power to levy and collect taxes, to borrow money, to regulate 
commerce (inter-State and foreign), to declare war, to raise and 
support armies and navies, Congress had an incidental power to 
incorporate a private banking company which the Government 
might use for the purposes of its business. It is hard to see in 
what respect this decision fails to cover the whole ground of 
contest in this case. The United States Constitution gave a 
series of specific powers to the Federal Congress; and it addea 
a general power (Act I., sec. 8 (17)) “to make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers” Of course, the foregoing powers were all direc¬ 
ted to one common end—the efficiency of the new federal instru¬ 
ment; but the United States Constitution, as our Constitution, 
allows only, by its general power, the making of laws incidental 
to the specific powers granted. It gave Congress specific power 
to establish post offices, to constitute tribunals, to provide a 
navy; but, according to the decision of McCulloch v. Maj^lanor, 
under the general power Congress could establish and incor¬ 
porate a bank as incidental to the powers to levy and collect 
taxes, etc. There is no doubt that such a bank would be useful 
to the Govermnent, would be better than ordinary banks for its 

7 (1819) 4 Wheat. 316. 8 4 Wheat. 316. 
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purpose, would conduce to the efficiency of the new federal instru¬ 
ment. But how could it be “ necessary and proper, or even 
“ incidental,” to the levying an<l collection of taxes or to any 
of the other specific powers granted? Many other powers, no 
doubt, would seem to be useful to the Federal Government of the 
United States, and would help it generally m carrying out hs 
functions for the benefit of the people, c.g., a power to i«ake laws 
as to trade marks, or as to marriage and divorce; but the use¬ 
fulness of a power may be a ground lor the amendment of the 
Constitution—it is not proof that the power by implication 
exists If the decision in AVCulloch v. Maryland^ is sound-- 
and it has been treated as law for several generations—it would 
seem that all that Mr. DuiJy has to do is to sho%y that the power 
to make a common rule would much assist the C ourt of Arbitra¬ 
tion in preventing and settling disputes, and then the power is 
to be implied. But although no Court m the United States 
seems to have treated this eloquent and powerful 3 udgment a 
being anything but infallible, they have used language which 
may help us to understand the limits of our sub-sec. xxxix. as o 
incidental powers. Incidental powers are such as arc rcquirea 
for the exercise of the powers expressly granted : Hepburn v. 
Griswold^; they involve power to “employ freely every means 
. . necessary . . . for the fulfilment of its <tov- 

emmenVs) “ acknowledged duties Knox v. Lee ; f^ey must 
be conducive to the exercise of a power granted by the Con^itu- 
tion: United States V. Fisher^'^ \ Juilliard v. Greenman Even 

in the case of McCulloch v. Maryland^^ the major premiss ot 
Marshall C.J. seems to be unexceptionable, if indeed it 
a mere verbal proposition importing nothing: “ Let the end be 
legitimate, let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adapted to tha 
end, which are not prohibited, but consist vxith the letter and sjnnt 
of the Constitution, are constitutional.” It is quite tme tliat 
if a provision is consistent with the letter and spirit of the Lom 
stitution, it is constitutional; but the truth does not aid us much. 
Looking, however, at sub-sec. xxxix. of our own Constitution, we 
find w'ords which ought to be simple enough—power to make laws 
with respect to “ matters incidental to the execution of any 
power vested by this Constitution in the Parliament^ We are 
to examine first the express power; and the express power is no 
a power to prevent or settle industrial disputes, but a ^ 

make laws with respect to conciliation and arbitration (for the 
prevention, etc.) ; and any power to be implied must be a POwer 
incidental to conciliation and arbitration. It is not enough that 
it should be incidental to, or appropriate to, or useful in aid ot, 
the prevention or settlement of industrial disputes. The rule, as 
laid down by Lord Selborne L.C. in Small v. Smith'^, is as fol- 

9 (J860) SWall. 603. atp. 613 I' 

10 (1870) 12 Wall. 467. at p. 534. 13 4 Wheat. 316, at p. 421. 

11 (18M) 2 Cranch 358. I-* (1884) 10 App. Cas. 119, at p. 129. 
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, -When you have got a main purpose expressed and 

au^ority^given to effectuate that mam pupose [here 
ample .^^^^f/^^^.%nre«sed is conciliation and arbitration, etc-l, 

»^hinerwhich are iLidental to it, and which may reasonably 

bp done and against which no express prohibition 
and ought, prima facie, to follow from the authority 
IS foimd, 7 , main purpose by proper and general means. 

A 'sound provision for a minimum wage in an Act of Parliament 

Ki:. a HTPat aid to the prevention of disputes, and conducive 
f’Sht be a ^eat am contended that a 

to for a minimum wage is reasonably incidental 

° tTr L inake laws with respect to conciliation and arbi- 

l^nJ^on^ Nothing is incidental to that power which is not directly 
tration. nrecise method of dealing with industrial disputes 

^i?onciliatk)n*^nd arbitration—which the Constitution contem- 

these reasons I am of opinion that the provision for a 
common mle is invalid. It is quite true, however, as urged by 
cnimsel for the Commonwealth, that without power to declare a 
common rule, or its equivalent, it will often be impossible for 
the Commonwealth Court to settle disputes, or, at all ewnts, to 
settle disputes satisfactorily. When there is a dispute between 
A B. and C. and their employees, and arbitration, and the 
Court finds that it cannot bind rival firms D., E., and F. to pay 
the rates of wages which would otherwise seem to be J^st, i 
will be placed in serious embarrassment. If such an award oe 
made as would bring harmony between those 
employees who are parties to the arbitration, it must often ope a 
most unjustly in binding those employers who are . 

award to give better wages and conditions than their competitors 
who are not under the award; and it may raise discontent and 
provoke disputes among those who would otherwise be at peace. 
But this means that the powers of conciliation and arbitratio 
may need to be supplemented by other powers; it does not mean 
that conciliation and arbitration cover a provision for a common 
rule, or include anything but conciliation and arbitration, i 
municipalities were by Act empowered to provide medical 
dance for the poor, and if it turned out that such attendance wou 
be of little use without wholesome food and sanitary dwellings, 
there surely could not be inferred, as an 
power, a power to provide such food and dwellm^- 
That is just like the position here. It is not for the High Court 
to fill up gaps in the Constitution, or to amend what it thinks te 
be defects But if in the exercise of our grave responsibility 
we find, as here, that an Act of the Federal Parliament clearly 
transcends the bounds of the Constitution, we have to de^axe i 
invalid, and leave the consequences to be dealt with by Parlia¬ 
ment and people in accordance with the Constitution. 

[Gri^th C.J., Barton, O'Connor and Isaacs JJ. delivered sepa¬ 
rate opinions agreeing in substance with Higgins J., but they did 
not discuss the expression with respect to,** nor the interpreta- 
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tion of Con, sec. 51 (xxxix.). On the question whether the 

words prevention and settlement ” in pi. (xxxv ) app y * i 
butively^or cumulatively to “conciliation and arbitration 
Isaacs J. agreed with Higgins J.; Grt^th C.J., Barton am 
O^CoTtnor JJ- expressed no concluded opinion, but were prepared 
to assume, notwithstanding previous dicta to the contrary, tha 
the view of Higgins J. was correct.] 

30. 

(However, judicial decisions have permitted to awards an 
operation on persons not personally parties to a dtspute which 
approximates to the effect of a common rule.) 

Mettal. Trades Employers^ Association and^the^ v. 
Amalgamated Engineering Union and Others . 

“ industrial dispute ” means “ an industrial ""^disnute 

bevond the limits of any one State and includes (i ) y + 

afS^Industrial matted;.” The same 

L'wort"’ wagt’"*’'^' ^!"‘rrght or ttiTs"of employers 

or employees ... the relations of employers and e™P. 

. . the employment ... of persons . - S 

not being members of any organization • • - • , 
questions of what is fair and right in relation 
matter having regard to the interest^ of 

concerned and of society as a whole. The matte^^ and 

TTient of oer^ons in industry constitute an industrial matter ana 

there may be an industrial dispute as to such terms between such 
persons and their own employers. 

The first question which arises in this matter is whe er 
may be an industrial dispute between employees ^ 

emolovers (B) as to terms of employment of other employees 

{C) in the same industry in which employees (A) 

in cases where none of the employees (A) are themselves 

employed by some or even by any of the employers Itsi 

A dispute exists only between the disputants Generally and 
naturally it relates to their mutual industrial relations. But 
the" ^o reason why it should not relate ia t^ie industrm^ 
relations between one set of the disputants and third / 

actual experience preference to unionists is an industrial matier 
which isTcommon source of industrial disputes between unionist^ 
and their employers. In such disputes the contention of the 
disputants essentially relates to the employment ^ 
em^oyment by one set of disputants of third persons 
n?t parties to the dispute. Such a matter is of great industrial 
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imnortance alike to unionists and non-unionists (as well as to 
Uployers), but only unionists, in the case supposed, are parties 
to the dispute on the side of the employees. There does not 
appear to be any reason in principle for denying that the terms 
upon which non-unionists may be employed may be as "luch the 
subject matter of an industrial dispute as the question whether 

non-unionists shall be employed at all. 

Unionists may be concerned and apprehensive with respect te 
any matters which may affect the terms upon which their 
employers can afford to employ them. If other employers are 
at liberty to employ non-iinionists at lower rates of wages, the 
competitive efficiency of employers employing unionists may be 
seriously prejudiced, and the con inuod employment of the 
unionists may be jeopardized. Employers of unionists may take 
the same view. It is to be expected that the opinions of tlmse 
enga.'cd in industry will vary upon this subject. Some will 
it as a matter of principle, others a& a matter of mt^est. 
Divergence of views is well illustrated in this very case. Four 
unions have definitely claimed that employers should give to 
non-unionists the same conditions as to unionists, jvhile two 
unions have appeared before the Court to oppose that clainu 
Emnloyers in New South Wales, Victoria and Tasmania argued 
in the same way as the four unions mentioned, while employers 
in South Australia supported the arguments of the two opposing 
unions. The question of the terms upon which non-unionists 
may be employed can hardly be denied to be industrial m charac¬ 
ter, and it is obvious that it may become the subject of a dispute 

_between employers and employees, or between employers ana 

employers, or between employees and employees. 

The question which arises cannot however be decided merely 
by determining that the subject matter of the claim made niay 
be the subject on an industrial dispute. The Act authorizes 
settlement of industrial disputes only by conciliation or by arbi¬ 
tration. Conciliation may bring about an agreement: arbitration 
may result in an award. An agreement between two persons 
may produce an effect upon third persons, but it can impose 
duties or confer rights only upon those who make the agreement. 
Similarly on award may produce an effect upon third persons, 
but it can directly affect the legal relations only of those who were 
parties to the arbitration proceedings of which it is the result. 
In industrial arbitration the conception of “ parties ’’ is extended 
bv a doctrine of representation which is in itself associated with 
the idea of “ industrial disputes.” Industrial disputes are 
essentially group contests—there is alwrays an industrial group 
on at least one side. A claim of an individual employee 
against his employer is not in itself an industrial dispute. If 
it professes to be based upon an existing right, as, for example, 
a contract of employment, or an award (see Afallii^on v. Scot^ 
tish Australian Investment Co. Ltd.^) such a claim may give 

2 (1920) 28 C.L.R. 66. 
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rise to litigation in the civil Court^but it is not an industrial 
dispute If a claim is made by an individual employee for some 
improvement in his pay or conditions of employment, the refusal 
of the claim by his employer may result in a personal dispute, 
but this in itself would not be an industrial dispute. One 
necessary element of an industrial dispute as distinguished from 
other disputes, is the circumstance that a demand is made by or 
upon a group of employers or employees. Thus an industrial 
organization is engaged in such a dispute when it makes what 
may be called an industrial demand on behalf of its member., 
present and future. In a forensic sense the organization is the 
party to the dispute, though it asks for nothing for ^ 

organization. In another sense, the existing members of the 

organization are the parties to the dispute. ^ i 

dispute is to obtain rights for them or to cause them to become 
subject to obligations. The future members of the organization 
though not in existence as such, are also regarded repic.ented 
in the dispute by the organization {Burwood Cinema Ltd. ^ 

tralian Theatrical and Amusement Employ eea Association ). 

The conception of industrial arbitration is closely sinidai in 
these respects to that of an industrial dispute. The to 

the proceedings always include some group which nic ^ ^ , 
resists a demand for an award which will impose duties or 
rights upon or in relation to the members ihat 

conception underlies the provision in sec. 29 of 
members of an organization shall be bound ^ 

they have not individually taken any part m the 
proceedings. Any statement that an industrial a^^ard binds 

only disputants who are parties to the arbitration 
must be understood in the extended sense which has been iHus 
trated by what has just been said. It is unnecessary to gi\e 
any further illustration of the principle that even the stiictly 
legal effect of an industrial award extends beyond the ^lea 
the rights and duties of those natural persons or 

persons (including industrial organizations) which aic the 

“litigants” in the arbitration. This result follows from t e 

actual fact that an industrial dispute necessarily 

idea of a demand made by or upon a group of employers 

^“rhesreonsiderations do not affect the principle that ^he Com¬ 
monwealth Court of Conciliation and Arbitration cannot impose 

duties or confer rights upon persons who are neither 

nor represented in any manner in, the dispute or the aibitration 

^"^irdoes^not, however, follow that an industrial award, by 
imposing duties upon such parties (which arc owed only te 
other such parties), cannot affect the possible employment of 
third persons who are not such parties m any sei^e. 
that the procedural provision.s of the Act limit the legal effec 
of an award to persons w'ho either directly are, or by reason 

3 (1925) 36 CX*.R. 528. 
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preference to uniomste^ So t 

relations between persons it a . y the lawful 

dispute and to th^ proceed 

employment of between employers and non- 

unioniste? even though ^the latter were not parties to or heard m 

the arbitration proceedings^ to unionists is not found in sec. 

power to ^e existence of such a power and pre- 

40. That sec. assumes i exe,.(.ise. The power is to be 

scribes conditions^affj industrial dispute and industrial 

matterrand in the sections which give the Court jurisdiction 

“ "til ’ disputes by the method of arbitration. 

to settle jg the case) that an award naay entirely 

the“mployment of non-unionists, though they are not 
P to any dispute or to any arbitration proceedings, it is 

S ffi.,dt to see why an award should not contain a provision 
or^h^biting the employment of non-unionists except upon 
?r?a^ terms and conditions specified in the award^ Such an 
tward wmuld not confer rights upon non-unionists, but it wou d 
fmpose dutieP upon employirs and a bi-ach of such duties would 
be an offence under the Act (see secs. 38 (d), 44, 49). 

It is contended, however, that the Court is 
nrevious decisions from adopting this mow. It 
been shown that the principle suggested does not conflict with 
thrdecisions which declare that only the parties to a dispute 
and to arbitration proceedings can be bound by or acquire righ 
under an award. It has also been shown that a claim by a 
union that employers shall not be allowed to prejudice or 
diminish the employment of unionists is a claim as to an mdus- 
teial matter which, if resisted, may bring about an industrial 
dispute But it is urged that the Court has already decided 
the crucial question in the case of Amalgamated Engmeep^ 
Union V. Alderdice Pty. Ltd.; In 

followed and applied in Amalgamated Clothiny and Allied Trades 

Union of Australia v. D. E. Amall & Soi^; In p 

Cleaning Co.^. In Alderdice’s Case^, Gayari Duffy and Starke 

JJ., with whom the Chief Justice (Sir Adrian Kmx) agreed, 

said:_“ It is not necessary to determine what junsdiction mignt 

be given to the Court under the terms of the Constitution, because 
clear words would be necessary in the Arbitration Act to endow 
the Court with powers and authority to specify the duty ot 
employers to employees who are not parties to the industrial 
dispute before the Court, nor members of nor represented by the 
organization making the claim. Nowhere in the Act are any 


4 (1928) 41 C.L.R. 402. 

5 (1929 ) 43 C.L.R. 29. 


6 (1928) 41 CXJl.. at p. 435 
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such words to be found; always the power is to settle some 
dispute in which the parties are more or less defined or capable 

of definition (cf secs. 16, 18. 19, 19b, 23, 24, 26, 27, 

38 <i) (i). (P), (s)» 38b and 48) , and to make orders and awards 

with respect to the reciprocal duties and obhgaUons G i^ai le 

aDoearing or represented in that dispute. The power in tne 
Court to grant p^reference of en>ployment to 

oonflicts with this view: that is a power to prescribe the rights 

and duties of the actual disputants as between The 

it may also be detrimental to the interests of others. i 
other^three members of the Court decided the case upon other 

learned Justices 

Is to the law in Amuirs Case-^, where ixnd 

Durred in the decision of the Court, stating j Question 

futile proceeding for us to investigate for o^isc ves ^ 

so recently considered by our colleagues, adhere 

opinion when we have their decision to 'vl^^ - ^vent be 

and which must govern this case. It . ‘^|ae no ’less 

undesirable for us to take such course, and it s rnacie 

undesirable by the consideration that if d 

opinion upon the meaning of the statute ^ ^hen 

colleagues, a thing we do not suggest as likely, - Tvhpther 

be faled with thi formidable constitutional 

so interpreted, the Act was within the power 

In Long V. C/tubbs At^^frahan Co. Ltd.^ the .''minors 

whether an award could validly provide that B^n-un ^rbitra- 

(not parties to any dispute and not : specified 

tion proceedings) should not be engaged in 

occupationsunlessthey were employed under con 

ticeship framed in accordance with the ^^ard. Court 

Kicb, Dixon, Evatt and McTzernon JJ., who 

for the hearing of the case, that, the engagement of minors bei^g 
a matter within the ambit of the relevant indus ri - relation 
provision in the award was valid; the award .^^^bie 

to industrial matters, rights and duties which were 

and performable by the parties to citing the 

examined the decision in Alderdice s Case — 

passage already quoted from the judgment in that . 

“ We think the passage we have quoted directly 

where the material interests of one set of ispu a 
affected by the relations which the other set 

into with Grangers to the dispute, an award may regulate toem 

entry into these relations, at any rate if it , _bs and 

than confer rights and impose duties upon 

in the case of organizations, their present and /“tore me^^ ^ 
bers The Court then repeated what was said in 

Case" with respect to the binding force of Alderdxce s C 


f (1929) 43 C.L.R., at p. 62. 

8 (1935) 53 C.LfR. 143. 

9 (1928) 41 CJj.R. 402. 
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As to AmalVs Case’3 itself the Court says :—ArnalVs Cose'^ 
itself is somewhat nearer to the present because it concerned 
improvers. But we do not think that we are called upon to 
consider that decision, because we think that in any view appren¬ 
ticeship is a matter with which the Court of Conciliation and 
Arbitration may deal. It is desirable, however, to point out 
that tile decision of that case is by three Justices in a Coui-t 
of six ”’0. 

These authorities, in my opinion, leave it open for the Court 
to decide that the Arbitration Act authorizes the making of an 
award which, being limited to the ambit of an industrial dispute, 
and conferring rights and imposing duties only upon the parties 
(understood in the extended sense explained) to the dispute and 
to the arbitration proceedings, prohibits one set of disputants 
from entering into industrial relations with strangers save and 
except upon specified terms. In my opinion the Court should 
now so decide. 

This analysis of the matter answers the objections based upon 
the Constitution, sec. 51 (xxxv.). Such an award deals with an 
industrial dispute, and the award, regarded fas it should and 
must be regarded) as conferring rights and imposing duties 
only upon “ parties,” is the result of arbitration as defined in 
previous decisions of this Court. 

It has been argued before us that the question which arises is 
concluded by the decision in Australian Boot Trade Employees* 
Federation v. Whybroxv ct; Co.^^. In that case it was held that 
the provisions of the Act wliich purport to authorize the Com¬ 
monwealth Court of Conciliation and Arbitration to declare and 
to establish a common rule were ultra vires the Parliament of the 
Commonwealth and invalid. The ground of that decision, how¬ 
ever, is to be found in the px’inciple that an award, whether made 
for the purpose of preventing or for the purpose of settling an 
industrial dispute, could not bind others than the disputants. 
Accordingly it was determined that an award could not extend 
beyond the area of the dispute so as to regulate the whole of an 
industry irrespective of the extent of the dispute. But it was 
not denied that the award could deal with the whole subject 
matter of the industrial dispute. That subject matter may 
include a controversy as to the industrial relations of disputants 
with strangers to the dispute. If so, there is nothing in the 
principles upon which Whybrow*s Case^^ was decided which 
prevents the making of an award dealing with that controversy 
(cf. George Hudson Ltd. v. Australian Timber Workers* Union^^). 
These considerations provide a reply to the objection that the 
proposed award would be legislative rather than arbitral in 
character. 

It has been urged, as an argumentum ab inconverdenti in sup¬ 
port of the contention that the Act does not contemplate an 
award being made which deals with the relations of disputants 

13 (1929) 43 C.L.R. 29. 15 (1910) 11 CL.R. 311. 

14 (1910) 11 eX.R. 311. 16 (1923) 32 CXJl., at p. 439. 
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to oersons who are not disputants, that great confusion wiU arise 
if fucTaw^ds are made. Unionists doing identical work may, 
it is pointed out, in some cases belong to either of two oi pos^ib > 
more unions but as long as awards deal with the relation of 
employers to unionists and not with the relation of employei:^ to 
non-unionists, it is possible to ascertain which award applies in 
anv triven case It is urged that, if awards in general ai’e fianuU 
upL^le “1 of the proposed award in 

times be impossible for an employer to know to which a^^aid he 
should ref“r in order to ascertain the terms upon which he could 
fSiremprora non-unionist. The difficu ty is 
but its existence or possible existence cannot be decisive of the 
?egal Vestions ra°Ld The risk of sucl> confusion -ismg and 

the desirability, indeed the necessity, of pri'i" ing ^ 

less be present to the mind of the Arbi rati n Cou.k he 

matter is in the hands of the Court, oxorcssed as to 

pains to prevent more than one aw-ard bein« t definin" terms 
be applicable in any given case for the purpo. cnmloyed. 

upon which any non-members of organization * made the 

It is to be presumed that, before any mr^ thi 

Court will ascertain the relevant facts Court considers 

award will be framed in the manner . course entitled 

proper in each case. The employers 25 of the 

?o L heard, and the. powers of the Court ^""niate such 

Act are sufficientlv wide to enable the Cou t , . , • + 

inquiries and hear such representations as it may thi^^^ 

relation to the interests of any non-unionists aff » Court is 
they are not parties to the dispute with which the Court 

dealing in a particular case. wbirh 

Before applying these principles p^icvd^r ^ 

is before the Court it is perhaps to deal 

the proposition that the Arbitration Court ,-1 ^ ^ substance 
directly with the actual matters which 

of an industrial dispute—that is. the ^oteal \ndustii^^^^^ 

made by one side and refused by the T {|.y. made by 

Court so deals directly with such a olf a^ to whether 

granting or refusing it. the Question decides iteelfas^te^y^^^^^ ,, 

the relevant provision in the award . p„ the par- 

or “ fairly incident to composing ^be difference bet'^s 

ties” or ‘‘ incidental ” to the «r Thes^pluases 

the dispute ” or “ beyond the ambit of the fnsurance 

are taken from the reasons for judgment rpi members 

Staffs’ Federation v. Atlas Assurance Cm of the dispute, 

of 4e Court differed in opinion as to the *he^ UKP^^^, 

or the area of the eontroversy, m court could by 

but all accepted the general proposition that the C . . 

ite award dLl with industrial matters which were within suen 

^"rhe dispute with which the Arbitration Court can deal and to 
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which it is limited is the actual industrial dispute of which it has 
coemizance. The acts of the parties determine the ambit of the 
dispute. The fact that the Arbitration Court or this Court may 
consider an industrial claim to be unimportant or trifling or 
unwise has no bearing upon the actual content of the dispute or 
upon the jurisdiction of the Arbitration Court to deal with that 
claim in an award. The Arbitration Court may, because it 
considers that a claim, though actually made, is not important 
or really significant, decline to include in an award any provision 
with respect to it. But if, for reasons satisfactory to the Arbi¬ 
tration Court such a claim is granted in the award, there can, 
in my opinion, be no valid objection, upon the ground of jurisdic¬ 
tion, to the Arbitration Court making such an award. The 
award in such a case would deal directly with an actual part of 
the dispute. The question of whether such a provision is appro¬ 
priate for the settlement of the dispute is a question for deter¬ 
mination by the Arbitration Court alone. I am of opinion, for 
the reasons stated, that the Arbitration Court has jurisdiction to 
make an award as to the terms of employment of non-unionists 
by employers between whom and a union a dispute relating to 
that subject in fact exists, whether or not those employers employ 
any unionists. The wisdom and propriety of such an award 
being entirely a matter for the discretion of the Arbitration 
Court, I now proceed to what I regard as the only further 
question, namely, whether in this case there was evidence that 
a dispute relating to that subject in fact existed between any 
and which of the xinions and employers. 

[His Honour then considered the logs of claims out of which 
the question arose, and held that some did while others did not 
raise a dispute as to the terms of employment of non-unionists.] 

[Rich and Evatt JJ. delivered a joint opinion agreeing in sub¬ 
stance with Latham C.J. Starke and Dixon JJ. deliver^ sepa¬ 
rate opinions dissenting from the majority on the issues discussed 
in the portion of Latham C.J.’s opinion printed above, Starke 
J. held that the Constitution did not authorize an award in rela¬ 
tion to employees who were neither individually nor as members 
of organizations parties to a proceeding. Dixon J. held that 
the Constitution permits an award binding on such employe^ 
only if or when their emplo 3 ’’ers, being personally or vicariously 
parties to the proceedings, employ some employees who are 
personally or as members of an organization parties to a pro¬ 
ceeding.] 

Note. 

This case is the logical culmination of the theory of industrial 
disputes as disputes between classes rather than individuals. 
Thus in the Jumhxunna Coal Mine Cose'®, the Court held valid 
the provisions in the Arbitration Act for the registration and 
incorporation of associations of employers and employees, even 
though the associations did not themselves extend beyond the 

18 (1908) 6 C.L.R. 309. 
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isiSHrfrEgigii 

whether individually or as member of an organization, Js _ 

?r“r£j Z ttfn.T'* .h‘X^ 

an employer, even though the J^^^^'^mZbetween the 

Slole^-ZCeCZeS Zthe f. hem,. Sturh. J. .md 

1 - /«♦ « RAfti •_“Industrial disputes are, as a ruie, c»ji 

inter alui (at p. 548) .— inausv ^ . *g of workmen. 

lective disputes. They may Or, as is 

as in the case of demarcation or employers on the 

more common, between employers or a clau other In 

one side and a large aggregat^^an of 0^.111011 

the latter case the dispute often thTn employed, 

future employment shall be given, "ot on y , . ^^e trade 

but to all men who may subsequently g dispute 

or calling in which the dispute has arisen. , “/'^^ploying 
may be whether preference shall be given by tho.e emp y „ 

r obtain class of labour to the -embers 

some association of employees, or emolovcd have the 

association, present and future, shall, if P,. It is clear, 

beneat of better terms and conditions, ®° dispute does not 
therefore, that the existence of an -^ustrial d spute^ao^.^^ 

depend upon the actual relation of employer and e P' ^ „ 

master an";! servant, bet^ween the P^f de^XTment of 

majority decision in the principa case is ^^ticeship cases 

the Burwood Ctn^ma Case, as well P , Common- 

on which the majority more Arbitration has in 

fact been able to go a considerable distance towa d^^^ inion 

the difficulties, mentioned m *^1“= Pil^t^t^'jnake a common 

of Higgins 3. in case 29, caused by inability a 

rule. However, the -^bihty to ^ke a^commji^^ Workers’ 

Uniorv v. Northern Territory (Pidofo v. 

and, under the defence power, m time of 

Victoria^). 


^9 (1923) 32 CX».R. 413. 
ZO (1925) 35 C.L.R. 528. 


21 (1933) 32 C.A.R. 5. 

22 (1943) 68 Ci<.R. 87 
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{What is an ^‘industrial” dispute.) 

Federated State School Teachers' Association of Australia 

V. Victoria and Others'. 

(The State School Teachers' Case.) 

Knox C.J., Gavan Duffy and Starke JJ.:—The States of 
-’N Victoria and Tasmania have established a system of public 
^ ■ instruction or education, and defrayed the cost of so doing out 

of moneys appropriated by their Parliaments. The system, as 
to primary or elementary education, is free, secular and com¬ 
pulsory; but in some special subjects and in some classes of 
schools,’such, for instance, as District High Schools in Victoria 
and certain Technical Schools in Tasmania, fees may be pre¬ 
scribed for tuition, pursuant to statutes and regulations of the 
particular State. The relevant statutes of the two States are 
as follows:_Victoria, Education Acts 1915-1916; Tasmania, Edu¬ 

cation Acts 1885, 1898 and 1905, Free Education Act 1908. The 
States have to erect and maintain, at great cost, school buildings 
in which instruction can be given, and to employ a great many 
teachers for the purpose of imparting that instruction. A large 
number of these teachers have formed an association, and have 
registered it as an organization under the Commonwealth Arbi¬ 
tration Act. The organization, in 1928, filed a plaint (No. 241 
of 1928) in the Commonwealth Court of Conciliation and Arbi¬ 
tration, alleging an industrial dispute extending beyond the limits 
of a State as to the salaries and conditions of employment with 
respect to persons employed by the States of Victoria and 
Tasmania, in connection with teaching, under the appropriate 
statutes and statutor>' regulations of each State relating to 
education. In March 1929 the organization issued a summons 
out of this Court under sec. 21aa of the Commonwealth Con¬ 
ciliation and Arbitration Act 1904-1926, applying for a decision on 
the following questions:—“ Is the dispute the subject matter of 
plaint No. 241 of 1928 in the Commonwealth Court of Conciliation 
and Arbitration existing or threatened or impending or probable as 
an industrial dispute extending beyond the limits of any one State 
within the meaning of (1) the Constitution of the Common¬ 
wealth, (2) the Commonwealth Conciliation and Arbitration 
Act 1904-1926? " This summons was ordered to be argued 
before the Full Court, and has been so argued, and now falls 
for decision. 

In Amalgamated Society of Engineers v. Adelaide Steamship 
Co.^ this Court held “ that States and persons natural or artificial 
representing States, when parties to industrial disputes in fact, 
are subject to Commonwealth legislation under pi. xxxv. of sec. 
51 of the Constitution, if such legislation on its true construction 
applies to them.’* And the Commonwealth Conciliation and 
l Arbitration Act 1904-1926, sec. 4, provides that “ ‘ industrial 

1 (1928) 41 eX.R. 569 (H.C.) i (1920) 28 CX.R. 129. at p. 155. 
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.elation to employment 

the control of . . . « there is no doubt that 

Commonwealth' legislation applies in this j*"jtl''members 

The question, then, is whether the organization and its menibei 

can become involved in an industrial dispute 

ments of the States or either of them in connection with the 

educational systems established by them. States 

Looking at the matter from the point of '-’C'v of the States, 

tie"7^''^EcTn“ti:"nSy^^^ Hob-n (T^e, Industria^ 

S^^nThe woM “ industry ” P™cessel%vhk^ 'f^puSht 
with services such as the e ^loctors and 

ii«5;f“s,“S 

popular acceptation of that term. Apart from_ 


The “sphere of industrialism,” it has been "‘V -r^t^a in 

in operations in which capital and laboui a>c aesires 

co-oneration for tlie satisfaction of human v ants c"" 9 _ , 

(Federated Municipal and Shire Council ations in 

Australia v. Melbourne Corporation^) ', or in ‘""y.'p ’ 
which the relation of employer and employees rD 

pei-haps, demarcation disputes o„efa- 

Sons wS are carried on wholly or mainly by manual labour 

(Municipal Employees’ Case^) Insurance foV,j,,ealth 
operations with a view to the productioii or distribution ol vea 

(Irwurance Staffs’ Case’’). No other interpretation or de e P, 

tion of “industrial dispute” or the ®Phcrc of in<tustrialum^^^ 

was attempted at the Bar; and these sugges ion phrase® are 
we think, the most divergent meanings of which the phrase. 

reasonably capable. it 

The economic view has never been accepted by this Court^ 
is too wide That confining the description of the phra.es to 
op^atw carried on by manual laboo---Cected ^^1,^00 
narrow (Insurance Staffs’ Case^) . And the y'^w that the sphme 
of industrialism is to be found in operations in "''"bich the 
of employer and employee subsists is also in our ORinio 
wide; it approaches the economic view, and would br "S 
the range of the industrial power of the eommonwealth 
of airidnii whatever. It cannot, we think, be supported, for 


3 (1919) 26 C.L/.R., at p. 5M. 

4 (1923) 33 eX.R., at p. 5^. 

5 (1919) 26 C.X.R., at p. 584 
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it ignores the use of the word “ industrial ” in the composite 
expression industrial dispute ” in the Constitution. 

Testing this case, therefore, by the other suggested criteria or 
badges of industrialism, can it be said that the educational 
activities of the States constitute an industry? So far as the 
matter is one of fact, we would say that they cannot. They 
bear no resemblance whatever to an ordinary trade, business 
or industry. They are not connected directly with, or atten¬ 
dant upon, the production or distribution of wealth; and there 
is no co-operation of capital and labour, in any relevant sense, 
for a gi'eat public scheme of education is forced upon the com¬ 
munities of the States by law. It was said that if the activities 
were carried on by a private person, such as a schoolmaster, 
then the operations would be described as a business, a trade, 
or an industry. Shortly, that argument is met by the fact that 
a private person could no more carry on this system of public 
education than he could can-y on His Majesty^s Treasury or 
any of the other executive departments of Government; and if 
he were authorized to do so, which is almost inconceivable, then 
he would no more cari’y on an industry than the State does now- 
Looking now at the matter from the point of view of the 
teachers, can their occupation be described as an industrial one? 
Industry includes, by force of sec. 4 of the Commonwealth Con¬ 
ciliation and Arbitration Act, any calling, service, employment, 
handicraft, or industrial occupation or avocation of employees 
on land or water.” It is engagement in an occupation, and not 
employment in the business or industry of the employer that is 
the feature of this definition. But even if this be so, the defim- 
tion cannot enlarge the meaning of the phrase “ industrial 
dispute ” in the Constitution, and the occupation must be of an 
industrial nature. It was argued that it is inapplicable in the 
case of State activities, because industrial dispute means, so far 
as the States are concerned, any dispute in relation to employ¬ 
ment in an industry carried on by or under the control of . • • 
a State/* etc. (see sec. 4). But wc need not determine this 
point, for the occupation of the State school teachers is not 
industrial. An occupation confined to teaching in the schools 
of the States has impressed upon it the character of the activity 
in which it is exercised. If carrying on a system of public 
education is not within the sphere of industrialism, those who 
confine their efforts to that activity cannot be engaged in an 
industry or in an industrial occupation or pursuit. 

The questions submitted for the decision of the Court should 
be answered in the negative. 

[Rich J. delivered a separate opinion agreeing in substance 
with the above opinion. Isaacs ,T. dissented.] 

Note. • 

The majority did not find it necessary to select any particular 
definition of ** the sphere of industrialism,” and Rich^ J. quoted 
with approval the dictum of Higgins J. in, the Mwnici’paX Em~ 


r574-576] 



THE ARBITRATION POWER 


2.S7 


ployees^ Case^, that “ a great deal of time is wasted anti harm 
done by the premature efforts of Courts to define exhaustively 
expressions of common speech.” Notwithstanding the decision 
in the principal case, the Court’s interpretation of the word 
“ industrial ” has approximatctl more to the usage of econo¬ 
mists than to the usage of common speech. Thus m the 
Insurance Staffs* Case'®. Isaacs. Higgins, Powers, Rich a^nd 
Starke JJ. held {Knox C.J. and Cavan Duffy J. dissenting) that 
insurance and banking are “ industrial ” activities, though 
would not be so described in common speech. Hence in the 
field of private activities, it would seem that any occupation 
in which there are masters and servants might be regarded by 
the Court as “ industrial.” Domestic servants might provide 
the mar^nal case. The position of government, controlled acti¬ 
vities is more difficult. In the principal case, it was assumed 
by the majority and stated by Isaacs J. that the “ primal^ and 
inalienable functions of government,” that is, the traditional 
fields of governmental activity, are not industrial, and this was 
expressly decided in the Public Service Case”. But a wide 
variety of governmental acti\dties have been held to be indus¬ 
trial, even where they provided services without charge e.g. 
municipal road construction {Municipal and Shire Employees 
Case’^), harbour dredging, piloting and ferries {Merchant Ser¬ 
vice Guild of Australasia v. Commonwealth Steamship Owners 
Association and Others, No. 2^^). The latter case suggests that 
the criterion is whether the activity has been carried on, or 
could be carried on, by private enterprise. But the principal 
case raises the possibility that even where an activity, such as 
education, has been and could be carried on by private enter¬ 
prise and in that condition w'ould be “ industrial.” the mere fact 
of government operation may so alter its character and so 
endow it with " regalian ” attributes that it ceases to be 

industrial. 


9 (1919) 28 C.h.R.. at p. 574. 

10 (1923) 33 C.E.R. 517. 

11 (1942) 66 C.L.R. 488. 


12 (1919) 26 C.h.R 508. 

13 (1920) 28 C.E.R. 436. 


(“ Disjmtes ” and “ paper demands.*' “ Extending beyond 
the limits of any one State”) 

Caledonian Collieries Ltd. and Others v. Australasian Coal 

AND Shale Employees' Federation (No. 2)L 
(The Collieries Case, No. 2). 

Gavan Duffy, Rich, Starke and S^Sh 

question which the applicants, who are the State of 
Wales and certain proprietors of collieries in the northern dis- 


1 (1930) 42 C.L.R. 658 (H-C ). 
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trict, have raised by these proceedings for our decision is whether 
an alleged industrial dispute between them, among others, and 
the respondent, the Australasian Coal and Shale Employees^ 
Federation, is an actual or threatened, impending or probable 
industrial dispute extending beyond the limits of New South 

Wales. 

Upon 20th January 1930 His Honor Judge Beeby referred the 
supposed industrial dispute into the Commonwealth Court of 
Conciliation and Arbitration. Upon 23rd January 1930 he 
made an interim award by which he awarded, ordered and pre¬ 
scribed “ that until 18th February 1930 or further order of the 
Commonwealth Court- of Conciliation and Arbitration the wages, 
hewing rates and conditions of employment set out in the awards 
of the special tribunal ” {sciL, under the Industrial Peace Act 
1920) “of 23rd October and Gth November 1925 and . . - 

any subsequent variations thereof should be paid and observed ” 
and “ that this interim award should bind the proprietors who 
were represented at a compulsory conference ” on 20th January 
“ as to their employment of members of " the respondent Federa¬ 
tion, and should bind it and its members. In fact the awards 
of the special tribunal to which Judge Beeby’s interim award 
refers do not govern the hewing rates, and they deal with day 
wages only, but we were told that the interim award was 
intended to presenbe wages and conditions for coal-miners 
generally, and that its failure to do so was due to mistake. 
The order by which Judge Beeby referred the alleged dispute 
into his Court describes its subject matter. The principal items 
said to be in dispute are claims by the Federation for an increase 
of 9d. per tori in the hewing rates; for a minimum wage of 
25s. Id. per shift, or £5 10s. per week for contract workers; for 
an increase of 3s. per day for adult off-hand labourers and 
wheelers; for 40 hours bank to bank, together with provision 
by the employei's for transporting or conveying employees below 
ground to and from their working-places in the mines; for free¬ 
dom from lock-out and for preference- These claims were made 
by a formal log of demands which the secretary of the Federa¬ 
tion despatched by post on the evening of 24th December 1929 
to the principal mine-owmers in the Commonwealth requiring 
compliance by 1st January 1930. It was in fact a new and 
revised edition of a log wdiich the Federation had formulated 
and delivered on 2nd September 1927. The employers had 
then refused the claims, and the Federation had not pursued 
them. This log had been delivered with a view of obtaining a 
further award from the Coal Industry Special Tribunal, which 
for some years had dealt with the coal industry, but its chairman 
was said to be ill and, whether for that or for other reasons, it 
was considered wiser not to persist. The claim for a weekly 
minimum had in fact been refused by the Tribunal in October 
1925, with the result that the Tribunal, like the Court of Arbi¬ 
tration itself, fell into disfavour and disuse. Although from 
time to time dissatisfaction with the course taken by the Council 
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was expressed by, or in, some of the lodges, the Council did not 
again ‘formulate the demands until they 

her 1929. As time went on events appealed less and ^1 
nitious The price of coal was high and the demand for i 
diminished. The inter-Statc trade declined as well as the exp rt 

pTemit^rKoX^'oTt and 

Spon a r-rduction of wages. After mmry ->"fo.^-es^and^much 

negotiation and discussion the minca of iqoq were closed 

Northern Collieries Association on 2nd . j en^ploy- 

and some 12,000 men were dismissed or ^ ° 

ment. A reduction was steadfastly resisted y i-, i ’ that 

rn^crrai:^.^"^ I f £ !fie"r 

lent to 9d. per ton. An opinion to which the gmeral^see^ 

deposed that, if rates and wages at the^e oolheri Australia 

a reduction in rates and wages m all other collieries m Austmua 

would follow, was very generally held, tmtl lodges else^ 

claimed the right to vote upon this 4th 

rejection, and rejected it was at various meetings between 

""On^'l'eth "December the New South Wales Government c^m- 

”hr;tr^nXLmht^7f at ^^JepXWing 

L^Xtllme^dry tXrC^hXif J^dgr\“the CommonweaUh Court 

December 1929. On 13th December, at a meeting . f, 

of the Northern District at which the c^tral Sydney 

Federation and representatives froni the passed 

Trades and Labour Councils attended, a resolution present 
recommending a “ policy to c^^tend and 'ntoisify^ the pr^s^n^ 

dispute beyond the limit of this State. to see what 

and similar resolutions of other bodies, it is ^ j.i,p disoute 

ground there was for supposing at that ^^Vouth "V^ales 

Ictually did or was likely to extend beyond New South Wal« 

so as to fall within the cognizance of ^^e Commonwealth Court^ 

It is not surprising, therefore, that on 16th - f yic- 

secretary sent a telegram to the secretary at ^^onthaggi in 
toria, in which, after referring to the occurrences 
he said:—“stop Wonthaggi to-morrow 

urgent wire in the morning that Wonthaggi has s^PP ^ ; 

inference seems irresistible that tijis instruction was given m 
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order that evidence might be available in Sydney upon which it 
might be contended tliat a two-State dispute existed. Upon 
17th December those members of the Council who w’ere sum¬ 
moned to the conference went before the Judge. But the others 
addi'essed themselves at once to a consideration of the log of 
September 1927. At the conference on that and the following 
day, the representatives of the proprietors objected that there 
was no two-State dispute. On 18th December Judge Beeby 
referred the alleged dispute into Court On 19th December, 
in Court, counsel for the proprietors again objected to the juris¬ 
diction and said the question would be brought before this Court. 
His Honor, however, at once made an interim award prescribing 
that existing rates and conditions should be paid and observed, 
if members of the Federation were employed; whereupon counsel 
announced that the validity of the aw’ard w’ould forthwith be 
attacked before this Court, which did, in the result, hold that it 
was made without jurisdiction. On 20th December the Council 
of the Federation proceeded with the consideration of the log 
of demands which w^as adopted. On 22nd December “ Mr. Crofts 
(secretary of the All Australian Trades Union Council) addres¬ 
sed the Council (of the Federation) at length tendering certain 
advice in regard to procedure to be adopted in serving the 
claims, which Council had adopted, on the owners,” and on 24th 
December the log w’as put in the post. On the same day the 
general secretary sent to each district secretary the following 
letter:—“ Dear Comrade,—Enclosed you will find a copy of the 
log of claims which has this day been served on the owmers, and 
I desire that, wherever possible, you will have this matter placed 
before your members and endorsed pHor to 1st January 1930. 
At the same time get the meeting to carry a resolution threaten¬ 
ing to cease work if the claims and demands are not acceded to 
within the time specified. Have this done as early as possible, 
and inform me of the actual resolutions carried by the members 
not later than the 3rd Januaiw 1930. I shall be glad if the 
northern disti'ict delegates will kindly place this urgent matter 
before the meeting of lodge delegates to be held on 27th Decem¬ 
ber instant. Yours faithfully.” These instructions w'cre care¬ 
fully carried out. In his reply refusing the demands the secre¬ 
tary of the Northern Collieiies Association said:—“ It is difficult 
to imagine that you are serious in making the claims set out in 
the document under review’ so far as they relate to members of 
this organization.” 

In The King v. Hibble; Ex parte Broken Hill Pty. Co.^, 
Knox C.J., Gavan Dufjy J., Powers J., Rich J. and Starke J. 
said in their joint judgment:—“ It is settled law under the Arbi¬ 
tration Act that a dispute must be real and genuine (Tramways 
Case [No. 2)^). Whether it be real and genuine is alwa.vs a 
question of fact, and upon proceedings in prohibition the fact 
must be determined by this Court on its own independent view 

2 (1921) 29 C.L.R. 290, at p. 299. 3 (1914) 19 C.L.R. 43. 
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of the evidence.** Nothing in the Burwood Cinema Case*', or 
in the unreported case of the Australian Workers' Union (1926 
No 5) which we were referred to since the argument and have 
examined, conflicts in any way with this proposition, which is, 
indeed, only a restatement of the view long held and frequently 
acted upon by this Court that “ in all cases the Court is bound 
to be satisfied of the existence and reality of the dispute (per 
Isaacs J. in the Builders' Labourers' Case®). In this case there 
was and is a very real and grave dispute between the parties to 
these proceedings, but, as we have held in our previous judgment, 
it w^as on and up to 19th December, the date of Judge Beehy s 
first award, confined to New South Wales. The matter of the 
dispute was whether wages should be reduced on the northern 
coalfields. It was generally believed that if, as a result of such 
a reduction of wages, the price of coal upon that field fell, wages 
must be reduced upon all other fields. The question we have 
to decide is, in substance, whether the formulation, nve days 
later, of a paper demand for increased wages, shorter hours and 
more advantageous conditions and its refusal could and did 
operate upon the circumstances which we have attempted brictly 
to summarize to bring into being a real and genuine dispute, or 
a real and genuine extension of the existing dispute A> o 

that it is quite clear that the Council revived and remodelled 
the demands of 1927 for the purpose of attempting to conter 
upon Judge Beeby authority to deal with the existing dispute 
upon the northern coalfields of New South Wales. rejec¬ 

tion by the men at the meetings between 4th and 10th December 
of the terras which their leaders had put before them, ^d, as 
the President of the Federation said, “ recommended as the best 
possible terms which could be secured from the proprietors for 
a resumption of work,” the opening of Rothbury by the New 
South Wales Government with non-union labour, and ^e excite¬ 
ment and violence displayed on the fields on 16th December, 
had combined to make the intervention of the Federal 
welcome. The resolution of 13th December to extend and 
intensify the dispute beyond the limit of this State shows that 
this intervention was already contemplated. The telegram on 
16th December to Wonthaggi calling for a stoppage there, and 
asking for an urgent wire reporting it, leaves no doubt of its 
purpose and of the plan followed. When next day members of 
the Council who were not at Court turned to the consideration 
of a log of demands, can it be doubted that they were animated 
by the same purpose? The service of a log would be the 
natural way in which an attempt to give jurisdiction would be 
made. Indeed^ in ordinary circumstances where the remaining 
materials were at hand for the manufacture of a real inter-St ate 
dispute, it might be enough to create one. But in this case 
particular difficulties were inherent in the situation. A deter¬ 
mined struggle had been long in progress in>New South Wales 
for the reduction of wages. The closing of the northern mines 


4 (1925) 35 C.L.R. 528. 
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, H nfw<;ihle for other mines to work profitably, but 

WIe“th1s in Lme districts prompted thoughts of increased 
while tnis in concerned that ultimately wages on the 

'""fheVn field would elsewhere. At the same 

northein heia , mines remained closed there was no 

time while This made it impossible to 

question of north beyond the boundaries of the 

extension could come about only by the opening of the 

^ yr.ir»P«; under conditions enabling the sale of coal at 
northein m meant of course, the settlement of the 

lower Accordingly, if an industrial dispute extend- 

W^hpvond New South Wales was to be promoted upon the 

waees no course was open but to demand that wages 
hi ratsed: But is it credible that at this juncture the 

rniincil of the Federation sincerely propounded to the proprietors 
?f ihP northern collieries for immediate ans^ye^ a bona fide 
^ iinon which they were resolved to insist that the pro¬ 

prietors should raise wages, shorten hours and afford 
oH^taees? We think that the truth is that all parties regarded 
tViP formulation of these demands as nothing but a step towards 
enabling the Arbitration Court to deal with the trouble m New 

^'^Much of the argument addressed to us by counsel for the 
Commonwealth depended upon 

inrlu«tnal dispute extending beyond the limits of one btate 
existed it was not material to inquire into its genesis, and in 
Pticular it was nothing to the point that it ^se by reason 
of the desire of one party to obtain an award of the Court. 
While this may be so, yet when the existence of a genuine 
dispute is in question the purpose and object with which paper 
demands were delivered may be decisive. Again much of the 
same argument was founded upon the view that the Federa ion 
and its members intended to press for a code to be formulated 
bv the Court’s award or by an agreement haying the force of 
an award which would regulate future conditions. This con- 
tention illustrates some of the confusion which attends a juris¬ 
diction which can be exercised when, and only when an 
State dispute exists, but when it does arise enablj^ the arbitra¬ 
tor in some measure to regulate industry. The two-State 
dispute must exist between the parties antecedently to the 
award or agreement which composes it, and the dispute must 
arise out of their disagreement about the manner in which they 
shall regulate their own industrial relations. Experience has 
shown that the desire for an award regulating industrial rela¬ 
tions has been the cause of the creation and extension of 
industrial disputes which the Arbitration Court exists to prevent 
and settle. But in such cases the jurisdiction arises because of 
the existence of a two-State dispute, and in spite of, and not 
because of, the motives which generate that dispute. Indeed, 
the argument may well be said to conceal but to contain the 
reality of this case, namely, that paper demands were conceived 
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the arbitration power 


293 


« T^ort of a oroceeding requisite to enable the Arbitration Court 
as . P industry in which a serious dispute confined to 

was in progress In our opinion the log of denminls 
one State ^ new dispute with the proprietors 

was not dispute beyond New South Wales, 

nor to extend the f spu ^ impending or 

prolableTndSal dispute extending beyond the limits of one 

S»3SSH3'.SSSi3 

to be applied. 

[Isaacs J. dissented.] 

'^”(‘al‘ This case illustrates the limits of the principle establish^ 
HuntertTer iteaZhip Co. ltd. {no 2]* 

known by employers be^reA^^demand^ 

r 

b^ ty rptropru\e^m:i;t'd"r^^^^^^^^^^ 

1 t ^lincastle and Hunter River Steamship Co. Ltd. l^o. i\ , 
In nourt held valid the provisions in the Arbitration Act giving 
tlm ArbHrattn'cour^Turisdic^ in the case of “ threatened or 

./court o„ .O .«.«.■ tL'TJrati..oJ 

prohibition, according ^ ^ „„ which their jurisdictions 

‘tribunals as to questions °f ^ Australasia v. 

depend are conclusive. 7 id v Whuto^^ The 

m-HaniO; P^risienne B^ket explained 

contrary rule m the case oi yne . *:=«._“Whether it 

thus in the Collieries Case No. O, at p. ^ ^ 

could do so or not, the Legislature has not attemprea 


6 M9131 16 C.L.R. 705. 

7 (ml) 18 C.L.R.. at P. 109 

8 (1913) 16C.E.R. 601- 


[580] 


9 (1930) 42 C.L R. 5^,- 
lO (1874) L.R. 5 P.C. 417 
n (1937 ) 69 CX/.R. 369. 
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upon the Court of Conciliation and Arbitration judicial power 
conclusively to determine the matter upon which its jurisdiction 
depends.” If the Legislature did so attempt, it might be argued 
that the principle of Willan's Case does not apply, because the 
High Court must be able to review even the investitive facts of 
a jurisdiction when the factual limits of that jurisdiction are 
defined, not by Commonwealth legislation, but by the Constitu¬ 
tion itself. 


33. 

Extending beyond the liinits of any one State ” means, 
“ existing in more than one State. ) 

The King v. Commonwealth Court of Conciliation and 
Arbitration and Others, Ex parte G. P. Jones and Others’. 

(The Builders' Labourers' Case.) 

Isaacs J.:_[His Honour considered and dismissed objections 

to the form of the action, which was an application for prohibi¬ 
tion, and continued;—] 

It is important to remember that the question is as to the 
existence of an industrial dispute extending beyond the limits of 
one State. I emphasize the importance of so stating the ques¬ 
tion for the following reason:—It lias been not uncommon to 
separate this question into two parts, the first being the existence 
of a dispute, and the second the extension of that dispute. 

That process was followed in the argument in the present case, 
and, as usual, led to some confusion. It was argued that 
there were several distinct disputes which, if I may employ my 
own paraphrase of the argiiment, were merely sought to be 
fastened together by the plaint, while still retaining their sepa¬ 
rate individuality, and have never become fused into a single 
dispute. 

And the test from the constitutional standpoint suggested by 
the applicants is this:—Can each State effectively settle the 
controversy within its own borders? If that only means, to 
inquire whether in fact there is what is known in the industrial 
world, apart- from any special constitutional limitation, as an 
industrial dispute, which as a matter of fact extends beyond one 
State, it adds nothing to the discussion. The answer to the 
question must then be. Yes, if the controversy does not in fact 
extend beyond the State. 

If, however, it is proposed—as was intended—as an indepen¬ 
dent legal standard to measure how much of the whole Austra¬ 
lian power over industrial disputes is granted to the Common¬ 
wealth, and how much reser\’cd to the States, it needs separate 
examination, as raising a distinct and highly important question 
respecting the limitation of this power inter se as it is termed, 
that is, whether that is the true line of demarcation separating 

1 (1914) 18 C.L.R 224 (H.C.). 

[240] 



295 


the arbitration power 

Commonwealth from State authority. And as in such a question 
this Court subject to its own certificate, is absolutely the final 
tribunal it behoves us to be specially careful of the conclusion 
at which we arrive. To sav that it involves the construction of 
f ^orer rs'irrelevant, as is dearly shown the ludgment o 

th; learned Chief Justice and Barton ^-^^Xed a- lo 

RoTtcr's Case^ Constiaiction is necessarily involv^ a., 
every power granted, but here the demarcation ; 

wea^h*Lnd State powers is also cx hjipothesi ^ were 

always so except as to those powers that aic n 

within State competency—as sec 51 

Tte iSg^i^e'n’t %lm pTvv-'ctn.dll^ Urn'rUe^f .^,ar 

ConiinlsfJ erd in this respect, at all -y'‘;;;„'^,?^rpartfcX? 
in doubt. Whatever else it determines, apart fioni the p 

case, remains to be considered. 

The test so presented, when considered on ’y. artlcu- 

stance, amounte to this:-Industry may >n fact m 

lar branch be convulsed by reason of w t maritime 

refusals from end to end of Australia ,‘u„ introduction of the 

strike of 1890, which so greatly sli^ n that bv sepa- 

nower in the Constitution; yet, if it can be s lo^n 

^iy r:;r^r^l=r 

teSal-so7ongon\yare^^^^^^^ 

own way, and whether it chooses to f ^"“Vateme^t o? ?he 
wealth jurisdiction does not arise. ^ suggested test, 

position, which is the inescapable o«tc°me °f ^ That 

so clearly answers itself that comrnent is ^"J^^^;^,f/^.^tending ” 

S“ i," ^r<; wr'j" £ •.'£ S S.'£ 

him in the Broken Hill CascS, and ^^^de that could 

stand its application. H^alt with the local 

one where each State might hav ^^y objection that 

demands. The suggestion Hnotrine renelled by the 

it is really an “ implied prohibiton, a doctrine repeiiea uy 

Privy Council in Wehb v. Out-nm . _inde- 

pe^L^^^ln^! "Xmairve^ 

that there must be .soine competiton ^ong the ^^P y 

unfy which is 

^ (1908) 6 CJ...R. 309, at P- 3^- 

5 (1909) 8 eX.R. 419. at p. 446. 

6 (1907) A.C. 81 

7 '(1912) 15 C.L.R. 686. at p. 6|^ 342 ] 
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external to the industrial operations, and affects employers only, 
for industrial unity which is an internal consideration, and 
affects both employers and employees alike. If, beyond this 
mutual industrial bond, anything further is needed by way of 
community of interest among the respective disputants on each 
side, the employers have it in employing labour for the same 
class for industrial enterprise (per O'Connor J.®), and the 
employees have it in engaging in the same class of industrial 
enterprise. Again, the Broken Hill Case^ is a precedent against 
the contention that competition between employers is a neces¬ 
sary^ element. There the employer in both States was the same 
company—making competition impossible; but if, as I stated 
in the Jumbunna Case^^, the nexus of an industrial dispute is 
“ the industry " itself, that is, the means of satisfying public 
requirements over the given area, the identity of the employer 
in that case made it an a fortiori example. The passing, but not 
decided, opinion of the learned Chief Justice in the Broken Hill 
Case” goes even further. Competition, however finding place 
in individual judgments, has never been adopted as a test by this 
Court. 

Now, the problem is not whether the New South Wales dispute 
extended into Victoria and ultimately became a Victorian as well 
as a New South Wales dispute, or whether the Victorian dispute 
extended into New South Wales and so added the latter State 
to itself, or whether either of these single State disputes gathered 
in South Australia, Queensland and Tasmania as an accretion. 
If the matter commenced simultaneously in several States, it is 
obviously impossible to say that the dispute extended from any 
one of the States concerned into any other. The truth is that 
the question is inseparable. The industrial disputes referred 
to in the Constitution are disputes which at the given moment 
are seen to possess, besides their industrial quality, a certain 
indispensable character of extent. They are industrial disputes 
which at the moment do in fact extend beyond the limits of any 
one State, that is, which cover Australian territory that is not 
confined to the limits of any one State. They may originate in 
one part or several parts of the Commonwealth, just as a 
physical eruption may originate in one or several portions of 
the body and spread, or they may originate—as in the present 
case—by a synchronous growth all over the area affected. Sub¬ 
sec, XXXVII. of sec. 51 is a useful instance of the word “ extend ” 
in this sense. 

If a given industrial dispute answers the requisite geographical 
character, it is ex vi termini not a “ State ” dispute. It is, when 
considered in its integrity, neither a single nor a multiple State 
dispute, nor a fascdculus of separate State disputes; it is an Aus- 
tralian dispute, and cognizable as such by the Commonwealth 
authority. It is, when regarded an an entity, as distinct from 
a State dispute, or State disputes as inter-State commerce is 

8 (1911) 12 C.L.R. 398. at p. 435. »0 6 CX.R. 309, at p 373 

9 (1909) 8 CXJl. 419. 11 8 CX.R. 419, at pp 431^2 
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distinct from the intra-State commerce of one or of several 
States. An inter-State commercial transaction, such as the 
carriage of goods across the border, is not a combination of two 
intra-State transactions of carriage, although it is transparent 
that, so far as relates to its own limits, each State could deal 
with the act of transit. 


The mutual limits of States are referred to in sub-sec. xxxv.. 
not as introducing the political efYect of the several State Con¬ 
stitutions, or as collecting separate State industrial disputes, but 
as providing for this purpose a geographical landmark on the 
soil of the Commonwealth territory, whereby to indicate the 
national character of an industrial dispute; that is, whenever in 
fact it exists on both sides of a boundary’ of two States, which 
an industrial dispute may do, paying no attention whatever to 
their geographical or political separateness. 

To determine whether such an industrial dispute existed at 
the date of the award and was then within the arbitrator s cogni¬ 
zance, we have to regard the actual situation of the parties m 
the industry. The problem is:—^Were the claimant ernployees 
and the respondent employers in such a situation relati\ cly to 
each other that over the necessary area an industrial demand 
was made or several industrial demands were made and refused, 
so as to answer the concept of an industrial dispute as mrmu- 
lated in Allen Tayl&r^s Case'^^, re-affirmed in Merchant Scj^ice 
Guild V. Newcastle and Hunter River Steamship Co. [Ao. 2] , 

with the concurrence of my learned brothers Duffy and Rich, 
and adhered to in the Felt Hatters’ Case?^^. 


It is a pure question of fact. The Constitution looks to the 
fact of dispute or no dispute, over a territorial extent trans¬ 
cending the limits of any one State, and involving the hard ana 
serious fact of possible or actual interruption of public servic^ 
in connection with the industrj'^, over the area occupied by e 
dispute. We have consequently to consider the actual circum¬ 
stances of the industrial relations of the parties concerned, unem¬ 
barrassed by legal theories that find no place in the words con 
ferring the power, that do not and cannot alter economic realities, 
and have no power to satisfy the material requirements of the 
contesting parties, or to supply the public wants in case of m er- 
ruption, and which therefore cannot be supposed by implication 
to stand in the w'ay of the operation of the constitutional 
authority given and thereby to obstruct the rectification o 
public evils coming within the ambit of that authority. 

“ The commanding principle,” says Lord in ^ ^ 

File Coal Co.^^, “in the construction of a Statute passed to 

remedy the evils and to protect against V,w?s 

front or threaten persons or classes of His Majesty s subject 
is that, consistently with the actual language employed, the Ac^ 


12 16 C.L.R. 686. at p. 609. 

13 (1913) 16 C.L.R. 706, at p. 712. 

14 (1914) 18 C.L.R. 88. 

15 (1912) A.C. 149. at pp. 



298 CONSTITUTIONAL CASES 

shall be interpreted in the sense favourable to making the remedy 
eff^tive and the protection secure. This principle is sound and 
undeniable.” I know of no legislative provision to which the 
“ commanding principle ” can in its intep-ity as a guide to legal 
constmction be more appropriately appiiea. . 

It is said in the first place that the very of the balding 

trade is such as to preclude an extension of a dispute because 

building is local: a house is rooted to the spot. 

If one bears in mind the true question above stated no such 
difficultv can arise. 

The question I ask myself is:—Was there at the proper time 
. .. hnildina trade and extending over an area com- 

t’hrawm-d, relative to the industrial conditions of that trade? 

^mnlovees in the trade, for many years before organized, 

• TTnions formed themselves in September 1910 into a 

t"dernl organization called the Australian Builders’ Labourers’ 

TTcdm itioif The facts clearly establish that the trade employees 
Fedei atiom i ne ■ ^ ^ constituting portions of several 

S?rf::!:!namelv QueenslaTd New South Wales, Victoria. South 
Austrtur a^d TiJmania-on or about 10th May 1912 caused to 
be served upon their employers covering the same = 

demand for an alteration of mutual trade rights and obligatioi^. 
"emand took the form of a log. -hich is in fact a code of 
citinulations The letters enclosing the log (1) a.Kea lor 
agreement to the terms enumerated; (2) asked for a meeting 
tfdrS^ up an agreement to be ratified as an award; and (3) 
s?ated that failing a satisfactory agreement the dispute would 
be ^ibmitted to the Court. It is admitted the demands were all 

absolutely refused. 

The demand by one side that the other shall accept a certain 
code of rules and the refusal by the other side to so accept have 
long been recognized as sufficient to cause an industrial disput . 
fHe referred to English examples, and continued: ) 

The mere fact that a code is presented as a whole instead of 
each item being fought over piecemeal is, therefore, neither novel 

in fact nor different in principle. 

It is clear in the present instance that the demand was deliber¬ 
ately framed, considered and made, and has been persisted m, 
and that the refusal was and is as d^iberate and persistent. 
The plaint was filed on 9th July 1912. Pnma facie at all eyen^ 
there was in fact a dispute over the whole area, and not the 
less so because the demands were plainly and categorically 
inscribed on paper: See Allen Taylor^s Case . 

There is absolutely no evidence to the contrary. If ^bere 
were the matter might be different. That would depend 
weight of the evidence. For it must never be supposed that 
this is a decision which asserts that a mere demand and refusal 
in all cases constitutes an industrial dispute, which is very 

16 (1912) 15 C.L.R. 586, at pp. 620. 621, 622. 
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different from saying that a regular and fonnal demand for 

altered conditions and a distinct refusal is Jade 

of such a dispute; or that a mere claim by plfunt to ic„ulatc 

an industry is sufficient to give jurisdiction to the Commonwealth 

Court. . ^ • X 

In all cases the Court is bound to be satisfied of the existence 

and reality of the dispute, and if the circumstances show that 

the prima jade appearance of the industrial lelations of 

parties is incoiTect, it will say so, and refuse to ‘ 

ther if, on prohibition, that appears to this Court, the Arbitra¬ 
tion Court may be restrained. And if the Arbitration Court 
proceeds, it determines on the justice and 

demands according to the whole circumstances as then existing, 

and having regard to the public interests f«>- ^’That*inte 

to what is fair as between the immediate ^hat is its 

special constitutional function, a function that the Constitution 
thought not properly performable otherwise. •+. x 

This is the basis on which industrial arbitration has, 
untoward or dangerous results, proceeded f°'„ 

New South Wales, and apparently m New Zcxaland 

cases cited in Allen Taijlor’s ; and unless some artificial 

element is added to the natural meaning of on 

an element not to be found in the language of the Constitution, 

or Act of Parliament, it is difficult to see how any 

can be pursued consistently with ordinary judicial methods l he 

view here expressed, in short, maintains the time 

Court as the more interpreter of the law, and piards against U c 

hid^rta^ assuming the role of legislators by a.lding to the 

language of the law, for any reason whatever, something it 

not^ontain. What evidence there is in the ^ase on ti e 

subject shows a long period of struggle on the by 

employees to get better conditions, marked at mtervals oy 

Wages Boards’ scales in various States, and by x, 

side to confine the remedy to State provision, and on the other 

to get the desired improvement, if not by State ^ 

by Commonwealth award. There is no evidence whatever that 
the employees were ever contented with the conditions d the r 
employment. The refusal of State Boards to accede to their 
demands left them not satisfied, but disappointed. 

These State awards did not produce in the 
tion of abandoning their claims, but left them still 
and determined to try further for the attainment °f 
leaving it to the only tribunal left to determine for itself how 

far these wishes were justifiable or not. 

Until a’comparatively late period the question of ^ insurance, 
as it is called—that is, of securing an assured 

the event of accidento-was not generally adopted. was 

adopted and deliberately considered and included in demand, 
and has since been as strenuously insisted on as any other te 

17 15 eX.R. 586. at pp. 620, 
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of the log, and now as an item of dispute stands in no different 
position from the rest. 

But, sav the applicants, there cannot be an extension of a 
building dispute in a State, because of the essential localization 
of building operations. This question was also dealt with in 
Allen Taylor’s Case'«, and on the principles there stated, and 
now adhered to, the objection must fail. 

[He referred to English examples of disputes in the building 
trade, and continued:—] 

It has been worth while dwelling upon the concrete instances, 
because the same argument has been on various other occasions 
advanced that employers in different States and unconnected 
by actual’business inter-relations cannot be involved in the sarne 
industrial dispute. And on the present occasion, as already- 
stated it was urged that the building industry was the strongest 
example of industrial isolation. If that were true, there could 
not be a united State dispute in that industry in New South 
Wales because there is no greater industrial cohesion between 
Albury and Newcastle than between Sydney and Melbourne. 

But if a single national dispute is possible in that trade, it 
affords some hope that the last has been heard of the contention 

referred to. . r * a 

fHe then made some observations on the necessity for study¬ 
ing the actual history of industrial organization, and dismissed 
objections to particular clauses of the challenged award.] 

[Gavan Duffy and Rich JJ. delivered a separate joint opinio^ 
and Powers J. a separate opinion, agreeing in substance with 

Isaacs J.] 

[Griffith C.J. and Barton J. dissented.] 

(a) 'In Allen TayloPs Case^^, Griffith C.J., Barton and Isaacs 
JJ. held that there can be a single inter-State dispute including 
inter-state and intia-State shipping, but Griffith C.J. and Darton 
J. held {Isaacs J. dissenting)), that the “paper demands of 
the employees did not create a genuine industrial dispute. Only 
Isaacs J. discussed the question of “ local ” industry in terms 
anticipating the decision in the principal case; the other two 
Justices considered that the shipping industry was by its very 
nature susceptible to inter-State disputes. 

(b) The Collieries Cases inferentially establish that a “ sym¬ 
pathy ” strike alone in one State, supporting a “ genuine strike 
in another, will not create a dispute “extending” etc. The 
employees in each State must be pressing genuine demands 
against employers in each State. 

18 15 CL.R. 586. at pp. 622, 623, 624. 

19 15 Ci.R. 586. 


[247-248] 



THE ARBITRATION POWER 


301 


(c) The prosecutor in the principal case applied to the Privy 
Council for special leave to appeal, which was refused on the 
ground that the case raised an inter se question^®. The 
Court had previously refused a certificate under Con. sec. 74 . 

20 (1917) A.C. 528. 

21 (1914) 21 A.L.R. 13. 
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CHAPTER VI. 


MISCELLANEOUS LEGISLATIVE AND 
EXECUTIVE POWERS OF THE COMMON¬ 
WEALTH. 


34. 

(The Coynmonwealth parliament may delegate legislative 
power. The appellate jurisdiction of the High Court.) 

Victorian Stevedoring and General Contracting Co. Pty. 

Ltd. and Another v. DignanL 

T •_These two appeals arc brought under sec. 39 (2) 

of Tiidiciaiw Act 1903-1927 from a Court of Petty Sessions 
eLrch=in- FedXal jurisdiction, which convicted the appellants 
tev^rally^upon informations for offences against sub-reg. 1 of 
of the Waterside Employment Regulations made as under 
If t nf the Transport Workers Act 1928-1929 by the Governor- 
General in Councif on 26t.h June 1931 (S.R. No. 77 of 1931) 

3 of the Transport Workers Act 1928-1929 provides that 

the Governor-General may make regulations, not inconsistent 
w\th that Act, which, notwithstanding anything m any other 
Act but subject to the Acts Interpretation Act 1901-1918 and the 
Acts Interpretation Act 1904-1916, shall have the force of law, 
with respect to the employment of transport workers and in 
particular for regulating the engagement, service and discharge 
of transport workers, and for regulating or prohibiting the 
employment of unlicensed persons as transport workere, and 
the^protection of transport workers. The expression transport 
worker ” is defined to mean a person offering for or engaged in 
work in or in connection with the provision of services in the 
transport of persons or goods in relation to trade or commerce 
by sea with other countries or among the Sta^. A transport 
worker is called a “ waterside worker ” if he offers or is engaged 
for work in the loading or unloading of ships as to cargo, coal 
or oil fuel, and the expression includes a person working m or 
alongside the ship in connection with the direction or checking 
of the work of other watersider workers (sec. 2). In substance, 
sub-reg. 1 of clause 3 of the regulation under which the defen¬ 
dants were convicted provides that at the ports in which the 
provisions of the Act for the licensing of w^aterside workers are 
in force priority shall be given in employment, engagement or 
picking-up for work as a waterside worker to those waterside 
workers who are available and are members of an organization 
known as the Waterside Workers Federation of Australia—an 
organization bound by an award of the Commonwealth Court of 
Conciliation and Arbitration applicable to employment for that 
work. Sub-reg. 2 provides that any person w*ho gives priority 

1 (1931) 4£ O.L.R. 73 (H.O.). 
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in employment, engagement or picking-up in or for that work 

except in accordance with the previous sub-regulation sliall be 

guilty of an offence. Sec. 3 of the Transport Workers Act 
Issumes to commit to the Executive Government an extensive 
power to make regulations which, notwithstanding anything in 
anv other Act of Parliament, shall have the force of law. The 
validity of this provision is now attacked upon the ground that 
it is an attempt to grant to the Executive a portion of the » 
lative power vested by the Constitution 

is inconsistent with the distribution made by the Constitutnm o 

legislative, executive and judical powers. . cc. 
stitution provides that the legislative ixiwcr of the Common¬ 
wealth shall be vested in a Federal Parliament which .hall con¬ 
sist of the Sovereign, a Senate, and a House of 

sec. 61, that the executive power of the „„ 

in the Sovereign and is exercisable by the (lOvemor-Ct ncial as 

the Sovereign*s representative and extends to the 

maintenance of the Constitution and of the Common- 

monwealth; sec. 71, that the judicial power of the , 

wealth shall be vested in a Federal Supi;emc Court to I c ca ^ 
the High Court of Australia and m such other Federal ^o 

as the Parliament creates and m such other ^ iVT sub'^tance 

with Federal jurisdiction. These provisions, both 

and in arrangement, closely States 

which they were framed. The Constitution of the oAtorl 

provides:-Art. E, sec. 1:-“A11 legislative powers herein gran e 
shall be vested in a Congress of the United States, which shall 

consist of a Senate and House of -ra Presklent of 

sec 1*_ “The executive power shall be vested m a Fre.ictcni 

the United Stites; ” Sec. 3: “ he shall take 

United States shall be vested m one Supreme Court, fm 
inferior Courts as the Congress may from time to tune oiclam 

^“in^d^pUng this division of the ,f%^hcmrof the 

members of the Convention of 1787 meant that tl e thcou o^^the 

separation of powers should be ^bodied in , ^plight 

law which they were framing. They shared gibbon s deiign 

“ in the frequent perusal of Montesquieu whose 

and boldness of hypothesis were powerful to awaken and st mu 

late the genius of the age.” , To Madison he was ^he oracle 

who is always consulted and cited on this ^bject eertainlv 

li«»t No 47) “ No political truth,” said Madison, is cei tamiy 

of greater^ ntrinsfe v’llue. or is stamped with the auUjority of 

mo?e enlightened patrons of liberty. ... ■ The aeeumulation 

of all powers, legislative, executive, and horeditarv 

hands, whether of one, a few, or many, and 

self-appointed or elective, may justly be pronounced the -y 
definition of tyranny ” (tbid.). i +«r^ vears 

The Constitution had been in operation hardly 
before the Judges took their stand upon this separation 
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powers and firmly declined to execute an act of Congress regula¬ 
ting claims to invalid pensions which, in their opinion, sought to 
give them duties outside judicial power. Iredell J., in his remon¬ 
strance to the President, submitted:—“ That the legislative, 
executive and judicial departments, are each formed in a sepa- 
rat-e and independent manner; ^nd that the ultimate basis of 
each is the Constitution only, within the limits of which each 
department can alone justify any act of authority. Jdy C.J., 
Cushing, Wilson and Blair JJ. relied upon the same doctrine m 
their addresses to the President {Haybum s Case^). From this 
time the distribution of powers always received in the Supreme 
Court of the United States an interpretation which has ascribed 
to each department of government an incapacity to receive or 
to exert any power which according to its essential character 
was vested by the Constitution in another. “ The different 
classes of power have been apportioned to different departments; 
and as all derive their authority from the same instrument, there 
is an implied exclusion of each department from exercising the 
functions conferred upon the others (Cooley’s Constitutional 
Limitations, 7th eci., ch. v., p. 126). Thus Miller J., in K.^bourn 
V Thompson^, speaking for the Supreme Court, said;— it is 
believed to be one of the chief merits of the American system 
of written constitutional law, that all the powers entrusted to 
covernment, whether State or national, are divided into ^^jee 
grand departments, the executive, the legislative, and the 
judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of 
public servants, and that the perfection of the system requires 
that the lines which separate and divide these departments shall 
be broadly and clearly defined. It is also essential to the 
successful working of this system that the persons entrusted 
with power in any one of these branches shall not be permitted 
to encroach upon the powers confided to others, but that each 
shall by the law of its creation be limited to the exercise of the 
powers appropriate to its own department and no other.” 

In delivering the judgment of the Supreme Court in Springer 
V Government of the Phillipine Islands^, Sutherland J. said: 

“ Some of our State constitutions expressly provide in one form 
or another that the legislative, executive and judicial powers of 
the government shall be forever separate and distinct from each 
other. Other constitutions, including that of the United States, 
do not contain such an express provision. But it is implicit in 
all, as a conclusion logically following from the separation of the 
several departments (see Kilboum v. Thompson^). And this 
separation and the consequent exclusive character of the powers 
conferred upon each of the three departments is basic and vital 
—not merely a matter of governmental mechanism. ... It 


3 (1792) 2 Dallas 410-414; 1 Law. Ed., 436-437; note to Hayhum’s 
C<we. 

3 (1880) 103 U.S. 168. at pp. 190-191; 26 Law. Ed. 377, at p. 387. 

4 (1928) 277 U.S. 189, at pp. 201-202; 72 Law. Ed. 845. at p. 849. 

5 (1880) 103 US., at pp. 190, 191; 26 Law. Ed., at pp. 386, 387. 
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or incidental to the powers conferred, the 

expressly ^ving to one of ^rncrarscope of the 

nature othervsuse would tali ^\uiuu vut ^ thnn oasts 

r‘^X^J^lSatniUralrer’ of thU ^sic^^ 
But it is one thing to adopt and enunciate a ^-der 

k“n"d1ttfn“°r?attn^ 

their delimitation. In the first place it w ^ ^ inary to. the 
things might be done in ^he course of or as^anc y 

execution of one power which mi^t state of facts 

another. For instance, the some executive 

upon testimony of witnesses (Willoughby on 

action and is not confined to the 3 ^<iicial powei (Wmougn > ^ 

the Constitution of the United States, 2nd ed., *. ’ in 

Again the power to make rules of procedure m y y 

ufe Judiciary or exercised by the Lepslaturc (^yman^ 

Southard^) Further, although it may ^^JJbjcct or the 

lation of enforceable rules of ^ s the veiT cb 

citizen, because they are considered expedient, is t ^ y aiflicult 

terutre’ of law-making, yet it has always 

or impossible to deny to the Executive, ^ citizen to 

its functions, authority to require the subject or 

pursu^a course of action which has been determined for him by 

the exercise of an administrative discre^on. But 

the distinction lie between a law of whfch the 

pliance with directions upon some su j 

administration thinks proper to give, and ^ subject? 

Sfaf^—“ U is a breac^h of the National fundamental law f 

LSfUS v,s.rs5's .“-H? f 

not co-ordinate parts of one government other 

■fiolrl of duties may not invoke the action of th 
branches in so far as the action invoked shall not be an assu p 
Uon of the constitutional field of action of another branch. In 

5 ^6“sol; ft p. 629. 
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determining what it may do in seeking assistance from another 
branch, the extent and character of that assistance must be 
fixed according to common sense and the inherent necessities of 
the governmental co-ordination. The field of Congress involves 
all anti many varieties of legislative action, and Congiess has 
found it frequently necessary to use officers of the Executive 
Branch, within defined limits, to secure the exact effect int^ded 
bv its acts of legislation, by vesting discretion in such officers 
to make public regulations interpreting a statute and directing 
the details of its execution, even to the extent of providing for 
penalizing a breach of such regulations. . . . Congress may 

feel itself unable conveniently to determine exactly when ns 
exercise of the legislative power should become effective, because 
dependent on future conditions, and it may leave the determina¬ 
tion of such time to the decision of an Executive or, as often 
haonens in matters of State legislation, it may be left to a 
popular vote of the residents of a district to be affected ^y the 
leci«lation " He then quotes an often cited passage of another 

iudement*_“The true distinction, therefore, is, between the 

delegation of power to make the law, which necessarily ^ 

a discretion as to what it shall be, and conferring an authority 
or discretion as to its execution, to be exercised under and m 
pursuance of the law. The first cannot be done; to the latter 

no valid objection can be made.” . - a 

Tn Mutual Film Corporatio7i v. Industnal Cotnymssion of Ohio 
thp vasrueness of the principle is acknowledged, but its limits are 
rpcvtatcd thus:—“ While administration and legislation are quite 
distinct powers, the line which separates . . . their exercise 

is not easv to define in words. It is best recopized m il ustra- 
tions. Undoubtedly the Legislature must declare the policy of 
the law and fix the icgal principles which are to control in given 
ca«es* but an adminstrative body may be invested with the 
poWer to ascertain the facts and conditions to which the policy 
knd principles apply. If this could not be done there would 
be infinite confusion in the laws, and in an ^‘ffort to detail and 
to particularize, they would miss sufficiency both m provision 

and execution.” i , * • n 

The latitude of application which such doctrines allow is 

evident Indeed, one speculative writer said:—“The Courts 
have never had any criterion of validity except that of reason¬ 
ableness, the common refuge of thought and expression in the 
face of undeveloped or unascertainable standards ” (Freund, 
Administrative Powers over Persons and Property, p. 219). 
And Holmes J-. in a dissenting opinion in Springer v. Govern¬ 
ment of the PhillipiJie Islands^, has doubtless lent support to the 
notion that many of the consequences of the separation of powers 
are avoided in substance, although acknowledged in form. But 
another speculative writer finds in the doctrine, as it is now 
applied, a very real and important limitation upon the powers 

8 (igi5) 236 U.S. 230. at p. 245 ; 59 Law. Ed. 552, at p. 560. 

9 (1928) 277 U5. 189; 72 Law. Ed. 845. 
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of the Legislature. “ The fundamental limitation ” he says, 
has to do with the scope of the discretion that may be 
delegated. All students of the subject will admit that Congic^s 
could not. if it would, transfer m toto to the President or any 
other agency all or any of its enumerated powers. a bu> a 
statute fn general terms that the President be given \ 

^tLurdoubt bo Lid invalid. Nor can Congress delegate the 
power to regulate even one whole field of intei-^tate commc c . 
Surely it not be legitimate font to authorize the Pre» - 

dent to pass reasonable regulations with reference to the intei- 
State railroad problem. Yet Congress has granted the Intei- 
Itate Commerce Commission the power to fix 

co^TtitSah wLt is the distinction? _ Essentially the qu^n- 
titative one of the scope of the discretion. 

Ordinance Making Powers of the President of the United btates, 

But^ in any case no decision of the Supreme Court of the 
United States of which I am aware, allows Congress to cm,lower 
the Executive to make regulations or ordinances which ma> 

reach existing statutes. 'mother 

In support of the rule that Congress cannot 

organ of government with legislative ,5° Aus- 

is relied upon in America, but it has no application 

tralian Constitution. Because the powers '''the 

considered to be derived from the authority of the 

Union no agency to whom the people have confided a i j ^ 

LLgate it^ exLcisc. “The well-knowm maxim a 

potestas non potest delegari/ applicable to the law ^ 

the general and common law. is well understood ^^^e 

wider application in the construction of our federal and State 

Constitutions than it has in private laws (per ™^ V 

listed in respect of British Colonial /legislatures whethe^ 

erected in virtue of the prerogative or by ^ 

confiiTned act of the local Legislatuie . . - tVim its corn- 
settled or a conquered colony, has, as to matters 'vithin ite com 

petence and the limits of its jurisdiction the bv 

Lrce of soverign legislation, though subject to be conti oiled by 

the Imperial Parliament” (,>er ,I . clehvermg the jud,;^ 

ment of the Exchequer Chamber in Phillips v. d^ioon in 

true that the Latin maxim has sometimes been relied upon in 

support of attempts to invalidate legislation which e come 

before the Privy Council, and their Lordships have 

sary to emphasize the plenitude and supremacy of the PO'vem 

with which the Legislatures of the Dominions of the 

were invested. R. v. Burah'^, Hodge v. The Qiteen'^ and Powell 

'O (1928) 276 U.S., at pp. 405-406 ; 72 Law. Ed., at p. 629. 

(1870) L.R. 6 Q.B. 1. at p. 20. 

(1878) 3 App. Cas. 8S9. 

13 (1883) 9 App. Cas. 117. 
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V Apollo Candle are authorities frequently cited in this 

Court in insisting, as its members repeatedly have done, upon 
the plenai'y and absolute nature of the power of the Parliament 
of the Commonwealth upon the subjects assigned to it. It is 
important to observe that in America the intrusion of the 
doctrines of agency into constitutional interpretation has in no 
way obscured the operation of the separation of powers. The 
proliibition of delegation which arises from the conception of 
agency, on the one hand disables the Legislatures from granting 
lcgisl 4 lti^'G power not only to the Executive hut to bodies outside 
the Federal government, e.g., State governments, and, on the 
other hand, is in no way responsible for the incapacity of 
Congress, under the guise of legislation, to exercise judicial 
power, or to confer it upon anj' bodies outside the judicial 
svstein or as has lately been decided, to fetter the discretion 
to remove* officers of State which is contained in the executive 
power of the President {Myers v. United States^^). These are 
all consequences of the separation of powers and do not derive 
any additional support from the American principle of non- 
dciegation. It should also be noticed that, in the opinion oi 
the Judicial Committee, a general power of legislation belonging 
to a legislature constituted under a rigid constitution docs not 
enable it by anv fonn of enactment to create and arm with 
eeiieral legislative authority a new legislative power not created 
or authorized by the instrument by which it is established. (it. 
V Burah^^', see also In re Initiative and Referendum Act ). 

When they adopted the distribution of powers which they 
found in the Constitution of the United States, the framers of 
the Constitution of the Commonwealth of Australia were, ot 
course by no means unaware of the significance given to the 
distribution and of the consequences flowing from it. But an 
independent consideration of the provisions of the Common¬ 
wealth Constitution unaided by any such knowledge cannot but 
suggest that it was intended to confine to each of the three 
departments of government the exercise of the power with which 
it is invested by the Constitution, the doing of that which can 
be done in virtue only of the possession of such a power. The 
arrangement of the Constitution and the emphatic words m 
which the three powers are vested by secs. 1, 61 and 71 combine 
with the careful and elaborate provisions constituting or defining 
the respositories of the respective powers to provide evidence 
of the intention with which the powers were apportioned and 
the organs of government separated and described. In New 
South Wales v. Commonwealth^^ an enactment purporting to 
constitute the Inter-State Commission a Court with judicial 
powers was held invalid, notwithstanding sec. 102 of the Con¬ 
stitution, because it amounted to an attempt to confer part of 


14 (18S5) 10 App. Cas. 282. 

15 (1926) 272 U.S. 52; 71 Law. Ed. 160. 
i« (1878) 3 App. Cas., at p. 905. 

17 (1919) A.C. 935, at p. 945. 

18 (1915) 20 eX.R. 54. 
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the mdicial power of the Commonwealth upon a body not within 
sec 71. Isaacs J., as he then was, said'’:—“When the funda¬ 
mental principle of the separation of powers as marked out m 
the Australian Constitution is observed and borne in mind, it 
relieves the question of much of its obscurity/’ After referring 
to and considering the provisions of Chapter II. and of Chaptei 
III. which he described as exhausting the Judicature and con¬ 
taining a distinct command tliat whatever judicial power is to 
be exerted in the name of the Commonwealth must be exercised 
by the Courts it defines, he concUuled that it would require, in 
view of the careful delimitation he had mentioned, explicit 

and unmistakable wmrds to undo the effect of the dominant 
principle of demarcation. Rich J. said^®:—“ The Constitution 
draws a clear distinction—well known in all British communities 
—between the legislative, executive and judicial functions ol 
government of the Commonwealth. The legislative power is, 
by sec. 1, vested in Parliament, the constitution and poweis ol 
which are carefully defined in Chapter I. Chapter H. dea s 
with the Executive Government, and the executive power is 
vested in the Queen, and is made exercisable by the Oovcinoi- 
General as pro^/ided by sec. 61 and extends ‘ to the execu ion 
and maintenance of this Constitution, and of the laws ol the 
Commonwealth.’ Chapter III. deals with the Judiciary, and 
contains the most amiile and meticulous provisions as to le 
tribunals which shall exercise such judicial powers and as to the 
subject matter of their jurisdiction.” 

the reasons of Isaacs J. as well as those of Giiffith C.J., w 
dwelt rather upon the provisions of Chapter III. In ^ ® 

Workers* Federation oj Axistralia v. J. W. Alexander 
members of the Court all either assumed or decided ^at no 
judicial power could be given except to Courts within 
III., but no express reference was made to the general 
tion of powers. In In re Judiciary and Navigation Acts it 
was decided that no judicial function can be imposed upon the 
High Court which falls outside the jurisdiction descril^d m 
Chapter III. In the course of their judgment, Knox C.T, Gayan 
Duffy, Powers, Rich and Starke JJ- said^^;—“ The Constitu¬ 
tion of the Commonwealth is based upon a separation ol the 
fimctions of government, and the powers which it confers are 
divided into three classes — legislative, executive and judicial 
{New South Wales v. Commonwealth^^). In each^ case the 
Constitution first grants the power and then delimits its exer¬ 
cise {Alexanders Case«). In BHtish Imperial Oil v. 

Federal Commissioner oj Taxation^f authority was again deniea 
to the Parliament to invest any part of the judicial power in 
anything but a Court within Chapter III. 


19 (1015) 20 C.L.R., at p. 88. 

20 (1915) 20 C.LJI., at p. 108. 

21 (1915) 20 C.L.R., at p. 106. 

22 (1918) 25 CJb.R. 434. 

23 (1921) 29 C.L.R. 257. 


24 (1921) 29 C.L.R.. at p. 264. 

25 (1915) 20 C.L.R.. at p- SS. 

26 (1918) 25 C.L.R.. at p. 441. 

27 (1925) 35 C.L.R. 422. 


[96-97] 


310 


CXDNSTITUTIONAL CASES 


From these authorities it appears that, because of the ciistri^ 
bution of the functions of government and of the ma.nner n 
which the Constitution describes the tribunals to be '^vested 
w-ith the judicial power of the Commonwealth, and defines the 
kidicial power to be invested in them, the Parliament is 

restrained both from reposing any power ^ 

anv other organ or bodv, and from reposing any other than that 

fudichal power in such 'ti’ibunals. The same or analogous con- 
iiderations applv to the provisions which vest the legislative 
power of the Commonwealth in the Parliament, describe rhe 

constitution of the Legislature and define the ^ 

Does it follow that in the exercise of that power the Parliament 
is restrained from reposing any power essentially egis ative in 
anoUier or-in or body? In Baxter v. Ah TFay« legislation of 
the Parlia^ment was upheld conferring upon the Executive 
authenity by proclamation to include goods in the category of 
1 kuLi The maxim Delegatus non potest delegare 

was'lield to afford no ground of objection, and the plenary nature 
r tlm fegklatk-e poi^-r was emphasised. . The separation of 

powers was not expressly mentioned unless in A 29 og 

1 of the Constitution by Qriifith C.J., '''ho described it as 
merely an introductory paragraph to the provisions ^f and 

Rtitution which deal with the Legislature. O Connor J. 

Ua/ics J 3', however, each justified the law' as conditional legis- 
fXn, the’ latter describing the proclamation as a mere fa^ct 
having certain consequences described by Parliament iLe , 

'"'No'fuHher oA^ort^milv^^^^^ with the question seems ^ 

ha^^* iccurr"dTn" this Court until a V^L'^^r'^emdirs 

^t wc^eTcc^ird""' But fn °none%7?^em docs the 

hiecHo^annear to have been raised that a legislative power had 
toin ^venT the°Lecutive which was not Pe/mittod because 

of the distribution of powers r7ian^^ 

Soon afterwards, however, a case w'as decided in which rciianc 

the Court upheld the validity of 
sec 2 of tL Treaty of Peace Act 1919, which empowered the 
Fvecutive to make such regulations as appeared to it to be 
necTJ^arv for carrying out or giving effect to the economic 
clauses of the Treaty of Versailles. In answer to an attack 
upon the regulation based upon the constitutional distribution 
oF powers, the judgment of the Court except J.. said^-*. 

-l‘!^It is enough to say that the validity of legislation ^ this 

form has been upheld in Farey v. Burvett^p 

nan^^\ Ferrando v. Pearce^^ \ and Stckerdick v. Ashton . In 


28 

29 

30 

31 

32 

33 


(1909) 8 C.L.R. 626. 

(1909) 8 C.L.R., at p. 634. 
(1909) 8 C.L.R., at p. 638. 
(1909) 8 C.L.R., at p. 641. 
(1892) 143 U.S. 649, at p. 694. 
(1921, 29 CX.R.329. 


34 (1921) 29 C.L.R.. at p. 337. 

35 (1916) 21 C.L.R. 433. 

36 (1917) 24 C.L.R. 120. 

37 (1918 ) 25 C.L.R. 241. 

38 (1918) 25 eX.R. 506. 
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none of these cases was the effect of the ilistrlbution of powers 
raised for consideration, altlunisli in three of tl.em, which aiose 
under sec 4 or sec. 5 of tt.e War Precautions Act 1914-1910 
an argument raising it wou\<l liave been relevant, and in two of 
these somr difficulty might have been felt m treating the 
authority which had been exercised by the Executive as an> 
thin” l^s than legislative. But the strength m time of war 
of the defence power, the exceptional nature of which had been 
much eSed upon in Farcy v. Ilnr.^ett. might conceivably 
have enabled the Court to confess anil avoid 

upon the general doctrine of the separation of powers. « 

might be considered that the exigencies which ‘W’" 

with under the defence power are so iuan> , 

urgent and are so much the proper concern of JdJ 

that from its very nature the power apiiears b> ^idden to 

ment to authorize a delegation otherwise Co 

the Legislature. (Compare Fart Frances 

V Manitoba Free Press Co.^^ and Toronto Electric Comrrns 

sioners v. Snidet^^.) • i i. 

The decision in Kranheirner*s Case"*’ it^c f ^ confining 

reached without any denial of a constitutional 
to the Parliament any exercise of po'ner ^^hc j ! . 

subordinate character, would be essentia y g j - 

might well be thought that no infringement a laiie 

been attempted by the enactment then subject the 

to the Executive the task of imposing upo pHboi- 

legal dutv of acting in conformity with a 

atSly formulated inShe Treaty. ^ 

provision would be supported in Americ ‘ = j the Judicial 

Burah^s Case« appears to apply to it, in 

Committee deny that in ^Act^cfm^ot 7n my opmion, 

But sec- 3 of the Transport Workers Act cannot, 

be regarded as doing less than ^ would be essen- 

to perform a function which, p„’ ,,^^1 jn Council 

tially legislative. It gives the V,o^cr over a 

a complete, although, of ^.^ubi^^lT in tlic exercise of 

large and by no means time the ends to be 

which he is free to determine from the means to 

achieved and the policy to be pursuec ... matter, his will 
be adopted. Within the limits of the subject ’ the 

is unrigulated and his discretion unguidcd. 

power may be exercised in disregard of ^^subicct matter 

the provisions of which concerning the same subject ma 

Wht.Tt'“ of this year, a mad^^^^^^^^ 

sec. 3 of the Transport ’^^orkers Act canie before us 

Parker Ltd. v. Cominorvwealth^^, the attack upon 

* __ 


39 (1923) A.C. 695. 

40 (1925) A.C. 396. at p. 412. 

41 (1921) 29 CX..R. 329. 


-- (1878) 3 App. Cas., at p. 906. 
43 (1931) 44 CX-R- 492. 
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of the section was based rather upon the scope of the commerce 
power, and but little reliance was placed upon the legislative 
character of the power conferred upon the Executive. But m 
the judgments of Starke J. and of Evatt J., and m my own judg¬ 
ment. with which Eich J. expressed his agreement the question 

was stated whether it was within the po^-er of t^ 
to make a law which, in the language of Starke J. prescii^bes 
no rule in relation to such emp^loyment: it remits _the whole 
matter to the regulation o^MheJ^overno^m^ 

decTded that iMs within the power of Parliament to do so. A 

reconsideration of the matter has confirmed my opinion that the 
reconbiuti. onnrf in that case does so mean to decide. It 

judgment f nature of the case and the authorities 

n^+h^ffiound of the decision arc consistent ^^^th the expla- 
citcd as the ^lound oi illustrate the potency of the 

nowe^ Bu? I think tlie judgment really meant.that 

the time^had passed for assigning to the constitutional 

the time ^ among the separate organs of government, an 

oneration Xch confined the legislative power to the Parlia- 
nient so as to restrain it from reposing m the 
authority of an essentially legislative character I, 

the opinion which I expressed m the earlier case« that 
norhe V. Kronheimer^'’ did decide that a statute conferring 
upon the Executive a power to legislate upon some 
tSned within one of the subjccU of the legislative power of the 
Parliament is a law with respect to that subject, and that the distri¬ 
bution of legislative, executive and judicial powers m the Constitu¬ 
tion does not operate to restrain the power of the Parliament to 
make such a law. This does not mean that a law confiding autho¬ 
rity to the Executive will be valid, however extensive or vague the 
Subject matter may be, if it does not fall outside the boundaries 
of Federal power. There may be such a w idth ^uch an uncer¬ 

tainty of the subject matter to be handed over that the enact¬ 
ment attempting it is not a law with respect to any particular 
head or heads of legislative power. h.or docs it mean that 
the distribution of powers can supply no considerations of weight 
affecting the validity of an Act creating a legislative authority. 
For instance, its relevance is undeniable to the particuli^ problem 
suggested in In re Initiative and Referendum Act . The inter¬ 
pretation bv this Court of Chapter III. of the Constitution and 
that of Chapters I. and II. which ha^ now' been adopted in view 
of Roche V. Kronheimer, may appear to involve an inconsistency 
or, at least, an asymmetry, and there are not wanting those who 
think a course of judicial decision no sufficient warrant for 
an^dhing so unsatisfactory. But the explanation should be 
sought not in a want of uniformity in the application to the 
different organs of government of the consequences of the 


44 (1931) 44 C.L.R., at p. 506. 

45 (1921) 29 eX.R. 329. 

46 (1931) 44 C.L.R. 492. 


47 (1921) 29 C.L.R. 329. 

48 (1919) A.C., at p. 945 
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division of powers among them, but in the ascertainment of tiie 
nature of the power which that division prevents the I..cgisla- 
ture from handing over. It may be acknowledged that the 
manner in which the Constitution accomplished the separation 
of powers does logically or theoretically make the Parliament 
the exclusive repository of the legislative power of the Coiumon- 
w'ealth. The existence in Parliament of power to authorize 
subordinate legislation may bo ascribed to a conception of that 
legislative power which depends less upon juristic analysis and 
perhaps more upon the history and usages of British legislation 
and the theories of English law. In English law much weight 
has been given to the dependence of subordinate legislation for 
its efficacy, not only on the enactment, but upon the continuing 
operation of the statute by which it is so authorized. The 
statute is conceived to be the source of obligation and the expres¬ 
sion of the continuing will of the Legislature. Minor conse¬ 
quences of such a doctrine are found in the mle that offences 
against subordinate regulation are offences against the statute 
{Willingale v. Norris^*^) and the rule that upon the repeal of 
the statute, the regulation fails {Watson v, Major 

consequences are suggested by the emphasis laid in Powells 
Case®’ and in Hodge*s Case®^ upon the retention by the Legis¬ 
lature of the whole of it-s power of control and of its capacity 
to take the matter back into its own hands. After the long 
history of paidiamentary delegation in Britain and the British 
colonies, it may be right to treat subordinate legislation which 
remains under parliamentary control as lacking the independent 
and unqualified authority which is an attribute of true legisla¬ 
tive power, at any rate when there has been an attempt to 
confer any very general legislative capacity. But, w'hateyer 
may be its rationale, we should now adhere to the interpretation 
which results from the decision of Roche v. Kronheimer^^. 

[He then held that under sec. 3 of the Act, the regulations 
prevailed over inconsistent awards made under the Common¬ 
wealth Conciliation and Arbitration Act, and following Hxuldart 
Parker Ltd. v. Commonwealth, supra p. 34, that the regula¬ 
tions were authorized by Con. sec. 51 (i.). He continued:—] 

The defendants were convicted before the Court of Petty 
Sessions on 24th July 1931. Afterwards, but before the com¬ 
mencement of this appeal, namely, on 29th July 1931, the regu¬ 
lation creating the offence of which the defendants were so 
convicted, was disallowed by a resolution of the Senate passed 
in pursuance of the proviso of sec. 10 of the Acts Interpretation 
Act 1904-1930. That proviso enacts that “ if either House of 
the Parliament passes a resolution . . . disallowing any 
regulation such regulation shall thereupon cease to have effect. 
The question arises whether the conviction can be supported 
after the regulation ** has ceased to have effect ”? The proviso 

“♦9 (1909) 1 K.B. 57. at p. 66. 52 (1883) 9 App. Cas., at p. 132. 

50 (1916) 1 K.B. 688. 53 (1921) 20 C.L.R. 329. 

51 (1885) 10 App. Cas., at p. 291. 
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+ 1.0 main enactment contained in sec. 10, 
is a qualification of Act confers power to make regu- 

which provides that, "''eie an t effect from 

lations.they „ a later date specified in the 

the date of “L^onTration is thus allowed to sub- 

Regulation. An immolate p^^ defeasible by the subsequent 

ordinate “ bers of the Legislature, which must 

dissent of cither of 

both have concurred if the leg ^ effect” express 

words “ such regulation sna • * ■ ^ any force as a law, 

an intention that sha l^g legal consequences shall 

or do they mean ' ^^^.g jt^^disallowance to comply with the 

remain of any .^otherwise continue in force? 

'"|ito’SSd t£t U» IM„ eomt,™ilon w.. corr=ol, and con- 

decision that the d^ ^ when they no longer would 

by appeal to be ® r , jj ,(j c informations preferred agai^t 
be liable to conviction > If 

the defendants , appeal to this Court bring up the 

charge must fail. ® ^ay be enquired into anew and 

proceedings so that the eliaige mi y cj dealing 

ft may be ^ liability to 

with the appeal, ‘be defendant u defendants to no more 

conviction; or does the whether, at the time of 

a“, ;„SiSS?«i»"v »"d„ ti» li.biMy lo wh.oh 

‘^nnh^ito'Sed 11,. 

Appeal ,which has a true Pp''^^ . Court in Bell v. Stewart^^, 
Con. sec. 73, and previous Ltd.^^, Ronald v. 

^7.^!;"^ColmomZaul\. °Srisbane Milling CoV, and Wem- 
bee Shire y. Kerr^\ and concluded:—] pn^er does 

On the whole, I am °P'“°^^f“*'deal wUh the rights and 

liabilities or f appealed from, and that 

judgment explained j delivered a separate joint 

substauce '««> l^o^n.ofwelith Parliament passes an enact- 

Take m^JilaS ha^tn^^^^^^^ Jee of law upon the ^ct of 

Such I law would confer part of the legislative power of the 

___ 57 9-1 n T-.-R. 559 


54 (1920) 28 C.L.R. 419. 

55 (1904) 1 CIL.R. 524. 

56 (1910) 11 eXJR. 63. 


57 (1916) 21 CL.R. 559 

58 (1928) 42 CX.R . at p. 20. 
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Commonwealth upon the Executive Government, 
adhere to the strict doctrine of separation of powers, ^^ou!a 
contend that the law was ultra vires because of the implied 
TrStion contained in secs. 1. 61 and 71 ^onttut-n. 

For the reasons mentioned such a view cannot be accepted. 

At the same time, I think that in ordinary circumstances a 
law in the terms described would be held to be beyond 

legislative power of the Commonwealth authority 
it must be possible to predicate of every law ^y the 

Parliament that it is a law with respect to one o*- othei of i e 
specific subject matters mentioned in secs, ol 
Constitution. The only ground upon which 
such a law as I have stated could be affirmed, is ^ 
with respect to trade and commerce with 
among the States. But it is, in substance and 
such a law, but a law with respect to the coun¬ 
deal with the subject of trade and Consri^u- 

tries or among the States, Thus, sec. 51 ( ) ^v-onlth Par- 
tion operates as a graut of power ^ the Commomvealth 

liament to regulate the subject of io-nr\bod as being 

merce, but the grant itself would not be truly 

a law with respect to mter-Statc trade and c respect to 

51 (1) is, however, correctly described as a lau \^ntiiral 

the powers of Parliament, and it finds its pioper 

place in a Constitution Act. x • i 

The following matters would appear ^ ^/^fh^o%arliamcnt 
ining the question of the validity of an Act of ^Y\c 

of the Commonwealth which purports to ^y- 

Executive or some other agency to make regu ^ 

'^T'The fact that the grant of power is made ’‘^e'^spon- 

sible to Parliament, may be a circumstance " 

validity of the legislation. The further thricsl 

authority is from continuous contact ‘ ' j 

likely is it that the law will be a law with respect 
subject matters enumerated in secs. 51 and 52 o 

'°2.’ The scope and extent of the power of 

conferred will, of course, be very ikely 

greater the extent of law-making power conferre , - subject 

is it that the enactment will be a law with respect to any subject 

matter assigned to the Commonwealth Par lamen . locTi<^lation 
3. The fict that Parliament can 
conferring legislative power will not be a re e pQuallv to 

parliamentary power of repeal or amendment applies eq y t^ 
all enactments. But all other Restrictions placed by Parham t 
upon the exercise of power by the subordinate law-maKing 

authority will be important. 
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4 The circumstances existing at the time when the law con¬ 
ferring power is passed or is intended to operate, may be very 
relevant upon the question of validity. A law conferring power 
to regulate, in time of war or national emergency or under cir¬ 
cumstances where it is essential to retain in some authority a 
continuous power of alteration or amendment of regulations 
although clearly a law with respect to legislative power, “’SA 
also be truly described as a law with respect to the subject 
matter of naval and military defence, or external affairs or 

another subject matter. 

5 The fact that a Commonwealth statute confers power to 
make regulations merely for the purpose of carrying out a 
scheme contained in the statute itself, will not prevent the section 
conferring power to make regulations from being a law with 
resnect to legislative power. But ordinarily it will also retain 
the character of a law with respect to the subject matter dealt 

with in the statute. 

6 As is assumed in 5, supra, a Commonwealth enactment is 
vflhd if it is a law with respect to a granted subject 
although it is also a law with respect to the exercise of legislative 

^ 7 The fact that the regulations made by the subordinate 
authority are themselves laws with respect to to a sulyect ma r 
enum^aid in secs. 51 and 52, does not conclude the question 
whether the statute or enactment of the Commonwealth 1 
Uament conferring power is valid. A 

as a Commonwealth law unless both it and the statute ^o”[e 
ring power to regulate are laws with respect to a siibject mat e 
Tnumerated in sec. 51 or 52. As a rule, no doubt the regulation 
will answer the required description, if the statute conferring 
power to regulate is valid, and the regulation is not inconsistent 

with such statute. 

On final analysis therefore, the Parliament of the Common¬ 
wealth is not competent to “ abdicate ” its powers of legislation. 
This is not because Parliament is bound to perform any or all 
of its legislative powers or functions, for it may elect not to 
do so- and not because the doctrine of separation of powers 
prevents Parliament from granting authority to other bodies 
to make laws or by-laws and thereby exercise legislative power, 
for it does so in almost every statute; but because each ^d 
every one of the laws passed by Parliament must answer the 
description of a law upon one or more of the subject matters 
stated in the Constitution. A law by which Parliament gave 
all its law-making authority to another body would be bad 
merely because it would fail to pass the test last mentioned. 

Noles. 

(a) It is unlikely that in practice the possible restriction on 
delegation suggested by Dixon and Evatt JJ. will prevent the 
Parliament from carrying out any delegation it is likely to 
desire. The restriction can be evaded by piece-meal delegations 
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■which together amount to virtual delegation of a whole head of 
power, 

(b) In W^ishart v. Fraser^^, sec. 5 of the National Security 
Act 1939 was challenged on the ground that in terms it delegated 
to the Governor-General the whole content of the defence power, 
subject to two exceptions. Rich A.C.J., Starke, Dixon, Alclicr- 
nan and Williams JJ. held the section valid. Dixon, McTiernan 
and Williams JJ. expressly referred to the peculiar character of 
the defence power, and the responsibilities of the executive in 
relation thereto, as justifying so wide a delegation. Rich A.C.J. 
and Starke J. regarded the question as concluded by the decision 
in the principal case. None of them made any point of the 
power having been delegated subject to exceptions. 

(c) On delegation of authority to vest judicial power under 
Con. sec. 77, see case 51. 

59 (1941) 64 CX.R. 470. 

35. 

{Taxation. What is an excise? Con. sec. 92.) 

Matthews v. Chicory Marketing Board (Victoria)'. 

Dixon J.:—^The question of liability raised by this appeal is 
whether a sum of £11 is recoverable from the appellant, a grower 
of chicory, by the respondent, a marketing board constituted m 
respect of chicory under the Marketing of Primary Products Act 
1935 of Victoria. The Chicory Marketing Board, acting under 
sec. 32 of that Act, assumed to make a le-vy upon evei-y producer 
of chicory in Victoria of £1 for every half acre of the area 
planted by the producer with chicory during the year ending 
30th June 1937. The matter for decision is whether the attempt 
to impose such a levy is valid. 

I am of opinion that it is invalid upon the ground that it would 
amount -to the imposition of a duty of excise. 

The Marketing of Primary Products Act 1935 provides 
for establishing a system of collective marketing for any of the 
products of certain of the primary industries, including agricul¬ 
ture. A poll may be taken of the producers of a commodity, 
and, if the required number vote and a sufficient majority favour 
the constituting of a marketing board in respect of the com¬ 
modity, it may be established by proclamation by the Governor 
in Council. The commodity may be a primary product or an 
article of commerce prepared otherwise than by a process oi 
manufacture from the produce of the primary industries 
cemed. Of the members of a marketing board one is appointed 
bv riie Governor in Council and the others are elected by the pro¬ 
ducers of the commodity. The duties of the marketing board 
are to acquire the commodity, to sell it and, after making de uc- 
tions on account of expenses and for other purposes, to distribute 

1 (1938) 60 CX.R. 263 (H.C.). 
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among: those who supplied the commodity during the period 
rncefned the balance of the proceeds m such 

clamation was made in respect of chicory. 

Spp *^2 authorizes the making of levies. It provides that a 

1 +■ K/^orH with the approval of the Governor in Council 
marketing boa^djr ^he 

may fiom time ^odity in relation to which the board is 

^nn‘^Htnt^d'’in^*irch amount or at such rate on and to be paid by 
constitute ■_ hasis and for such period or otherwise 

such ... approval of the Governor in Council 

Where the board thinks fit the amount of the le^ 

nmy be by'att^mS'be applied 

^reSod'to the payment of ^nurustrative 

nf advances made to the board, tne ^sraoiisiuuc 

maintenance of a fund for insurance “xAimcnt 

r^+ViPr casualty and the purpose of instiuction ana c ^ 
for the improvement of the commodity or some o ^ g 

object con^dered to be in the common interest of the producers 

°^i*n^exer™Sng'Uie power thus given by ?ec 32 «■ 
necessarily make the le\T upon producers m c ■ 

Ts true that, in specifying the P^fXfusTom 
be made, the language of the section >s J ^ ^ id by 

It says that a board “ ^ ‘^^/amount or at such rate 

on^and° t^be paid by persons ^ ^ and^to be paid 

E;T..fL.S's 1;.=. 

But it is plain that the producer is to be the person pnmar y 

m • < 1 

‘\nart from special cases, such as share-farming or partne^ 
sh^ the word “ producer ” is defined to mean a person by whom 
or on whose beLlf a product is actually grown, produced or 
prep^ed (othenvise than by any process of manufacW) for 
sale The resolution or determination of the Chicory Market¬ 
ing Board imposing the levy is expressed as making the levy 
on and to be paid by producers of chicop^. Uncler the wor^ 
“ in maimer following ” it then proceeds to prescribe that every 
producer of chicory shall pay the board a levy at the specified 
rate for every half acre “ of the area planted by such producer 
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with chicory.” It thus appears that every person wlio during 
the relevant period actually grows or produces chicory is to be 
liable to pay to the board a sum calculated in respect of tin 
area he hL planted. The attempted imposition of the liability 
is quite independent of the manner in which the grower 
of his chicory It does not matter whether it is delivered to 
the board, or, as in this case, it is sold by the giower m the 
course of inter-State trade, or it is used by the grower fo> 
own manufacturing or trade purposes. It is thus quite u" '^e 
the charge for administration expenses, advances sinking fu 
and interest to be provided out of the proceeds of the milk wh ch 
in Crothers v. Sheil^ we held to involve no excise. fiic/i J. said 
—“ The provisions of the ^lilk Act <lo not oxiict any pccuni y 
payment from the dairy farmer. They do not 
liability in respect of the ownership, transfer sale or P , 
of goods. They merely contain a scheme for the 
acquisition of milk and the payment of the price ‘ 

to be borne by the proceeds arising from the 
board. The fact that these proceeds are subject to deductions 

would not convert the scheme into one for taxation 

The Chicory Marketing Board is a public authority 
tuted under the statute by the Kxecutive 
State. It is true that sec. 8 (4) provides that a 

not be deemed to represent the Crown for any P'^^^P . o,.‘te 

soever. But this simply means that it is not a corpoijdo 

servant or agent of the Crown, so that nothing hand 

impose any liability upon the Crown uoi% on the > 

can it claim any of the immunities of the Crown. 

The levy is clearly taxation. In 
Fruit and Vegetable Committee of Direction^ in 

a levy indistinguishable from the +hmifrh 

the basis of calculation and in the fact that the 

directing and controlling marketing, did not it^e q 

resell the commodity, and he held that it w;as a 

indirect tax. He saidI think . -/.^^atsud ^^ 

imposed have a tendency to enter into and to affect , P ^ 

the product. I think, moreover that levies of ^^-at <iha, acter, 

assuming for the moment that they come under n/trade 

taxation, are of the nature of those taxes on commo , indirect 

in commodities, w'hich have always been regarde Hirprt 

taxes. If they are taxes, they cannot be justified a 
taxation within the Province. That they arc taxes, Priw 

doubt.” His decision was mentioned with approval ^ 
Council in Lower Mainland Dairy Products Sales 
Committee v. Crystal Dairy Ltd,^ in the course ^ J^^^ment 

delivered by Lord Thankerton deciding that two levies made 

under a statute of British Columbia relating to the 

try amounted to indirect taxes. The statute set up a committee 


2 (1933) 49 C.L.R. 399. 

3 (1933) 49 C.L.R., at p. 408. 


4 (1931) S.CR. (On.), at p 

5 (1933) A.C., at p. 176 


362. 
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for the purpose of insuring that producers of milk received the 
same return whether tlie milk was sold for retailing as a fluid or 
used for the purpose of manufacturing. A levy was made upon 
those selling milk for fluid consumption, for which the higher 
prices were paid, in order to equalize the return to those whose 
milk was used for manufacturing pui'poses. A second levy 
was made upon all producers in order to meet the expenses of 
administration. As indirect taxes outside the provincial power 
both taxes were held bad by the courts of British Columbia® and 
by the Privy CounciP. They were held to be taxes because 
they were imposed by a statutory body, a public authority and 
for a public purpose or pu^oses, and the levies were enforce¬ 
able by law. The application of the levies, the one in payment 
of a bonus to those supplying milk for the manufacture of pro¬ 
ducts, and the other in providing the expenses of a scheme, did 
not affect their character as taxation. While not saying that 
these elements are exhaustive of the elements which might be 
found in other cases to point to the same conclusion, their Lord- 
ships are of opinion that they are sufficient to characterize the 
adjustment levies in the present case as taxes. . . • , . 

seems to follow that the expenses levies in the present case, which 
are ancillary to the adjustment levies, must also be characterized 
as taxes ’'®. As taxes they were held to be indirect because 
they were imposed in proportion to milk or milk and manufac¬ 
tured products sold. “ In effect, both levies are imposed on 
the sale of commodities by the persons taxed, and, in their Lord- 
ships’ opinion there can be little doubt that such taxes have a 
tendenej^ to enter into and affect the price which the taxpayer 
will seek to obtain for his commodities, as is the case with excise 

and customs ”®. 

The reasons given by the Privy Council in the Cirystal Dairy 
Co.'s Cose’ and by Duff J. in Lawson's Case^^ appear to me to 
apply to the Victorian levy upon chicory growers and to estab¬ 
lish that it constitutes a tax or duty. They do not show that 
the chicory levy is a duty of excise, nor even that it is necessarily 
an indirect tax, but they go some way to\vards doing at least 
the latter. The only distinctions upon which the character of 
indirect taxation could be denied to it consist in the adoption 
of an acreage basis for calculating the amount and possibly in 
the intention that the marketing board should, except for chicory 
sold in inter-State trade, acquire and sell all the chicory grown 
in Victoria. These considerations, together with the purpose to 
which the levy is applied and the nature and functions of the 
board making it, form the foundation for the contention that it 
does not answer the description “ duty of excise ” within sec. 90 
of the Commonwealth Constitution. 

The expression “ duties of excise,” as used in the Common¬ 
wealth Constitution, has caused some difficulty because of the 

6 (1932) 2 D.L.R. 277. « (1933) A C. 168. 

7 (1933) A.C. 168- '0 (1»31) S.C.R. (Can ), at p. 362. 

8 (1933) A.C., at p. 176. 
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of tf coiH't* has ^een to restrict the meaning 

fixed upon It ^hich tfie 1 > tl 55 _ 

Of taxation only,,and it is of cus- 

customs or of excise may not de ^vVin^icrYvd the collection and 

toms or of excise respectively. Sec-86 tl a ^ control of 

control of duties of customs an ' . Commonwealth, 

bounties to the Executive government of the ^uo^ 

Sec. 90 provided on the ^juties of customs 

customs the power of the +i production and export 

and of excise and to grant bounties on t 1 j^ed that at the 

of goods should become exclusive. It also prmm^ 

same time all laws of the production or 

customs or of excise or offering bounties on tne pr 

export of goods should 89 ''%rescribed how, for the 

reference to the provisions of sec. ’ duties of customs, 

first five years after the p" bv the Commonwealth 

the balance of the revenue collected ^7 State was 

within a State over f''P^'^^l^"^Abe^|tate For the purpose 
to be computed and paid over to State. among 

of the calculation, the oVgoods produced 

other things, that “ the duties of 

or manufactured m a State and afterwar P ^ collected not 
State for consumption, shall be taken to ha^e been 

in the former but in the latter State. that customs, 

Upon the face of these si 

excise and bounties on production ^^P associated, 

complementary one to *, production and manu- 

^actum'^orgo^arr co^^^^^^ 

or production within Australia of a com . i conviction 

In Peterswald v. Bartley'^ the court carry- 

under sec. 75 of the New South without holding a licence, 

ing on the trade or busine^ of a brei . a ct a licence fee of 

notwithstanding that under , frnrdpd it as passed for 

£30 a year was imposed. The ^arde^d a^as^pa^ 

the purpose of regulating or controlli « riame and the place 
It required the manufacturer to give his "^“^^^^bmit to the 
of miiufacture as well as to pay the The 

entry of inspectors in order to prevent of 

amount of the licence fee did ^^^t depend eted^the 

beer manufactured. The Supreme Court had >nterpr 
expression “ duties of excise as including all kmas 01 

(1904) 1 C.b.R. 497. 
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revenue imposts and, accordingly, had held that under sec, 90 
of the Constitution the brewer could no longer be compelled to 
pay such a licence fee. The decision of this court was sum¬ 
marized in a sentence by Griffith C.J.:—“Rejecting, then, the 
larger view as to the meaning of the term duties of excise, 
which found favour with the majority of the Supreme Court, 
and regarding the term as it is used in the Constitution, where 
it is limited to taxes imposed upon goods in process of manufac¬ 
ture we find nothing in the State Act to show that this licence 
fee was other than a direct tax upon the manufacturer gut 

in an earlier part of the judgment'® GTifJith C.J. had formulated 
a definition of the expression as “ a duty analogous to a customs 
duty imposed upon goods either in relation to quantity or value 
when produced or manufactured, and not in the sense of a direct 
tax or personal tax.” This definition, particularly the words 
“ in relation to quantity or value when produced or manufac¬ 
tured ” may well be found to be too narrow. 

Unfortunately the word “ excise ” has never possessed, whether 
in popular, political or economic usage, any certain connotation 
and has never received any exact application. The word came 
into English apparently as a description of a tax, strange to 
England, but in operation in the Low Countries and elsemiere 
upon the Continent, a tax upon articles of consumption. Even 
its derivation was misunderstood, and the misunderstanding 
seems to have coloured it^t meaning. For it was supposed that 
the duties were called “ excises ” because they meant the excision 
of a part of the goods taxed (See Skeat's Etymological Diction¬ 
ary and the Oxford English Dictionary’, s.v. “ Excise, * and com¬ 
pare Dowell, History of Taxation, 2nd ed. (1888), vol. > ^ 
pp. 8, 9). When, in Elizabeth’s reign, a proposal was mooted 
of appointing a surveyor of brewers in London, the Queen wm 
advised against it because, among other reasons, “ it was certain 
that, should she grant never so small a fee, the people w’ould say 
their drink was ‘ excised ’ as it was in Flanders, and would 
repine at it” (Dowell, op. cit., ibid.). Under James I. an 
attempt to introduce duties on commodities was relinquished in 
face of a fear that the “ impositions might be extended to com¬ 
modities w’hich growing in the kingdom, are not transported, but 
uttered (that is, put out, retailed), to the subjects of the same 
(Dowell, op. cit., vol. i., p. 188). But in the Long Parliament 
in 1643 a resolution was passed and an ordinance made imposing 
an excise and new impost on a list of articles of consumption. 
During the period of the Commonwealth this form of taxation 
was much relied upon, and, in 1656, by an ordinance a long list 
of commodities was made subject to duty. It is worth notice 
that the list wels divided into two parts, one relating to foreign 
and imported goods, and the other to native or inland goods 
(Dowell, op. cit., vol. ii., p. 12). The expression “ excise ” was 
thus used to cover inland taxes on commodities, whether imported 
or produced or manufactured in England. This was so, too, 

12 (1904) 1 CX.R.. at p. 612. 13 (1904) 1 C.L.R., at p. 509. 
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when the Restoration Parliament granted the “heriditary excise” 
and the “ temporary excise ” (12 Car. II. c. 23 and c. 24) (ibid., 

Perhaps the occasion when the use of the word “ excise 
Droved of the greatest consequence was m W^pole s plan for 
avoiding all the evils of smuggling arising out of. customs duties 
by taxing commodities, not at the ports, but as they went from 
a merchant’s warehouse into consumption. His Bill, 

introduced in 1733 as the first step in the p an, related to tobacco 
and in its second part was to have included wine. Walpole 
proposed in his Bill to do away ” with “ the customs duty on 
tobacco and to substitute for it an excise duty at a slightly 
lower rate. When tobacco was imported it would be stored m 
bonded warehouses, and no duty would be demanded until the 
owner wished to remove it for purposes of sale within the 
United Kingdom. It would then be weighed on government 
scales and the duty would be assessed and exacted before its 
removal Or if, on the other hand, the owner wished to re¬ 
export it, he would be allowed to do so without hindrance In 
this case there would be no need to weigh the bales at all, 
because as no dutv had been paid, no drawback could be 
claimed. By this'^means fraudulent practices of nearly e\^ry 
kind would be dried up at their sources” (F. S. Oliver The 
Endless Adventure (1931), vol. ii., p. 241). The associations 
of the word “ excise formed a very powerful element in arousing 
against the proposal one of “ the strange and feverish agitations 
which sometimes suddenly gripped the English people during 
this century,” before which Walpole abandoned the plan (Oam- 
bridge Modern History (1909), vol. vi., c. II., p. 47). Ibe 
mass of the people did not object to the principle of excise, 
for they did not understand what the principle was. . . 
They merely hated a word, as people so often do ” (F. b. Oliver, 
ov cit., p 251). Where so much depended on the use of an 
unpopular term it is not easy to suppose that Walpole g^aj-ui- 
tously wTested the word ” excise ” from what he undei^tood to 
be its true meaning and applied it to a tax which ought not to 
have been so called. Yet the “ Excise Bill ” dealt with imported 
commodities. Thirty-four years later, when there was again 
talk of such a tax, Lord Chesterfield wrote:—” As for a general 
excise, it must change its name by Act of parliament before it 
will go down with the people who know names bett^ than 
things ” (Miscellaneous Works, vol. iv., p. 214, quoted by Dowell, 
on, cit., vol. II., p. 105). Blackstone’s account of the excise, 
which was published about that time and is the source of rnany 
dictionary definitions, begins by drawing a contrast with customs 
duty:—“Directly opposite in its nature to this is the excise 
duty; which is an inland imposition, paid sometimes upon the 
consumption of the commodity, or frequently upon the retail 
sale, which is the last stage before the consumption. Ihis is 
doubtless, impartially speaking, the most economical way of 
taxing the subject: the charges of levying, collecting and manag- 
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in other branches of the revenue.^^^^^.^^ customs to the 

cheaper to the > reason just now given, because 

same amount would ^ t 3 c of it.” After tracing the 

generally paid in a much^late^ t^.g ^ description 

history of the tax, ® nnder'the name of excise which shows 
of the taxes ustd set in of bringing under that head 

that already the descripUon, namely, licence fees exacted 

inland taxes of ano +L;n„s carriages, a tendency which has 

[:S'"to "sUU "4'iSfr^rppliS-Vf%he "word ” excise.” ” From 
led to still nre<!ent time its very name has been 

its first England. It has nevertheless been 

odious to the P P commodities in the reigns of 

HI and every succeeding prince, to support the 

King occasioned by our wars on the continent. 

enormous exp snirits are now excised at the distillery; 

Thus brandies and other spints are n 

printed sil^ I'^n’nd silver ware, at the wire-drawer’s; all 
at the / fic.^^in the hlnL the vendor, who pays 

plate wha o afterwards in the hands of 

throccupier, who also P^^® ^"J"Xel‘‘c“andIres‘’'for"^^ the 
custody; and coaches and other rvheel Circumstances 

the other instances. CTo tl - duty is paid by the retailer; 

chocolate and cocoa paste, for "’h'y dii^i is p y paste- 

board, first when inade, glass; 

as before mentioned; vinegars, and ti^ maim t 

for all which the duty an=i\^rable; candles’and 

which the person that f malt liquors brewed 

soap, which are paid f°>- *it the mater s 

for sale, which are excised at the A ^ A list 

the vendor’s; and leather and skins, farther 

which no friend to his country would vnsh ^ 
increased” (Blackstone, Commentaries, \ol. i., PP- olH, 
Durine the War of Independence the system of taxing by means 
?f hcences was extended^. There existed already aimual tax^ 
on hawkers, hackney-coachmen, publicans and ® 

and silver plate which dated from the Marlborough Wa^, o 
shortly after. Toward the end of the War of Independence, 
Burke was able to say of Lord North’s taxation that the bles¬ 
sed fruits of the noble lord’s administration were an ^^itional 
load of ten new taxes,” including impositions in respect of b^r, 
wine houses, coaches, post-chaises, post-horses and servant^ 
“ He did not wonder that the noble lord was at a loss about new 
taxes. We were already taxed if we rode or if we walked 
if we kept at home or went abroad; if we were masters or if we 
were servants: if we drank wine or if we drank beer; and, in 
short, we were taxed in every way possible ” (Dowell, op. dt., 
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vol. n., pp. 82, 172 174; t^eTns’ofnc^ntL 

The extension of the . budeet of ^784, and the oxten- 

was an important part of Pit ■^;«+,S+inn It was natural to 
sion continued during his ^ g under one authority, 

seek te place the coUection of intend ^ 

and this was done, but onl> b> confused excise laws, 

depending on referenda pi - ^ 1788 the difficulty of dis- 

AkhvTst J. expressed as early ^^^es placed under 

Anguishing between ^e ^ Excise. In R. v. Justices 

the authority of the led “ to apply to a person who 

of &urrey^^ he says that he J ^ife Excise, to know 

has long been concerned understood between excise 

what was the distinction na<-emcnt of the Cominis- 

laws, and inland duties difTcrenco thev understood 

is this, that the law of ^der the management of the 

liquors; and that intend duties relate to malt, dry 

Commissioners of Excise are und ^^der 

goods, and other d^tlnction thus taken did not depend 

their management. “pvcise”- it depended on 

upon the true meamng of the ^ But, in the case of 

tL use of it in the course '^Sislation.^^^ “ ^ the 

licences to carry on of the term and so 

course of legislation ignored commissioners 

caused it« mbsequent consolidation of the 

was established, but in the regulation of the excise 

laws relating to the management and g I dpf-,„ed as " the 
the expression “ revenue of excise cou ^ of the Corn- 

whole revenue under the collection jin^mjina^„eme 

missioners of Excise (7 and 8 i „ith economic theory 

In the meantime, in writings foncern _ employed as the 

and fiscal principles the wmd ^ airectly levied 

natural and convenient name foi ima imported goods. 

upon goods, as opposed to is that between 

The distinction of ^ 1^.0 and upon importation, and, 

burdens upon domestic P'°‘^wnrd “excise” as the name for 

accordingly, they u^sed ^'’'=,^,YY^tures and products. Mill, m 

inland taxes upon ^1®“® ™?"Y^Rook V c IV.. sec. 1, .=?yS;— 
his Political Economy H 848 ), Book , within the 

“ Taxes on commodities arc conveyance or sale 

country, or on importation ’Yg° ctively as excise, customs, or 

within it; and mre clawed respecn ^ article upon 

tolls and transit duties Sir Kobc^ (1911), vol. 

Taxation in the Encyclopaedia Brha^ charges upon commodi- 

26, at p. 460 says:-“ Exc-e duGes are^charges^M 

ties produced at home on their way , upon commodities 

duties in the United Kingdom are charge^s^ up 

brought into the country from abtoad ^ 

s,,i'’utT.rr.on..’?r.”^ •• 

14 (1788) 2 T.R. 504, at p. 
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like articles being produced at home and imported from abroad, 
so that for the sake of revenue they have both to be taxed alike.** 
Again, McCulloch’s Commercial Dictionary defines excise as 
“ the name given to the duties or taxes laid on certain articles 
produced and consumed at home,” although it proceeds to show- 
how the term w’as extended to include duties upon certain 
licences. The Concise Oxford Dictionary adopts this view, its 
leading definition being: “ Duty charged on home goods during 
manufacture or before sale to home consumers.” In the note 
to sec. 90 in Quick and Garran's Constitution, which supplied 
the foundation of the decision in Pcterswald v. Bartley^^, the 
concern of the learned authors appears to be to show that the 
extension of the application of the word to licences upon the 
exercise of trades, the ownership or possession of articles of 
luxurv the employment of serv'ants and the pursuit of game 
w'as not within the ambit of the word ” excise ” in the Common¬ 
wealth Constitution. But the note goes further because it limits 
the word to taxes on articles of home production:—“ The funda¬ 
mental conception of the term is that of a tax on articles pro¬ 
duced or manufactured in a country. In the taxation of such 
articles of luxury, as spirits, beer, tobacco and cigars, it has been 
the practice to place a certain duty on the importation of these 
articles and a corresponding or reduced duty on similar articles 
produced or mamifactured in the country; and this is the sense 
in which excise duties have been understood in the Australian 
colonies, and in which the expression w'as intended to be used in 
the Constitution of the Commonwealth. It was never intended 
to take from the States those miscellaneous sources of revenue, 
improperly designated as ‘ excise licences * in British legislation. 


It was considered essential that the two correlative powers over 
customs and excise, properly so called, should run together and 
be exclusively vested in the Federal Parliament.” The state¬ 
ment as to the Australian use of the term is founded upon the 
circuTTLstances that in Australia taxes called excise duties were 
in fact confined to goods produced in the colony, or at least the 
subject of some process within the colony. An account is ^iven 
of the excise duties of the various colonies by Mr. Stephen Mills 
in his book, Taxation in Australia (1925), pp. 54, 81, 108, 138, 
156 and 173. But it appears that in Tasmania the duties 
imposed in 1829 under the name of ” excise ” covered spirits 
distilled in Van Dieman’s Land or in New South Wales and 


imported directly therefrom (op. cit., p. 173). 


The history of the word “ excise ” does not disclose any very 
solid ground for saying that, according to any established Eng¬ 
lish meaning, an essential part of its connotation is, or at any 
time was, that the duty called by that name should be confined 
to goods of domestic manufacture or production. The appli¬ 
cation of the word by economists and others to duties so con¬ 
fined is scarcely logical proof that the word is inapplicable to 
inland duties levied on commodities independently of the place 


15 (1904) 1 CL.R. 497. 
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of manufacture. But, of course, it is a factor to be weiglied, 
and context and other considerations may show that the woid 
is so restricted. Whether the limitation of the word exc sc 
in the Constitution to duties upon commodities produced or 
manufactured within Australia is justified is a question which 
I think should be regarded as open for future decision In all 
the cases so far dealt with by the court, except The Cornnio^ 
wealth and Commonwealth Oil Refineries Ltd. v South Aus¬ 
tralia'^, home production or manufacture alone h^ been in 
question. In that case the duty included petrol produced 

refined, manufactured or compounded in 

considered enough that it fell on goods thus treated at home 
although the duty did not discriminate between petrol produced, 
refined or the like before, and petrol so dealt with ^“c^imp - 
tation. No doubt there are strong dicta in the judgments of 

Isaacs J. and Higgins J. to the effect that Vi „ver- 

nected with production. But I think that it should ^ * 

looked that so far there is no direct decision inconsisU^nt 
with the view that a tax on commodities may be an excise 
although it is levied not upon or in connection with P*'"' V°ds 
manufVture or treatment of goods or the P^'^P'^-'^tion of goods 
for sale or for consumption, but upon sale, use or consump 
and is imposed independently of the place P^duction (C_ 
the judgmLts of Rich J. in The Commonwealth f TaTrto 

& Sons Ltd. and Smith’s Newspapers Ltd. v. 

Wales'^). What is decided is that to be an excise the tax mus 

be imposed in respect of commodities. A tax impose 

person filling a particular description or engaged 

pursuit does not amount to an excise In this way British 

arises which resembles that required by sec. 92 (2) °V‘'? f 

North America Act 1867, which confers upon a 

lature exclusive power to make laws in rela.tion to 

tion within the Province in order to the raiding of rev^ue fo^ 

provincial purposes. “ The principle is that firect t^ 

that is demanded from the very person who s '"tended o^ 

desired should pay it. An indirect t^ is . , ,, jjjten- 
demanded from one person in the expectation and "’'th the inren 
tion that he shall indemnify himself at the expense of another^ 
Of such taxes excise and customs are as example fp 

Lord Haldane, Attorney-General for Manitoba v. Atto^ey 
General for Canada'’’). But “it is the "^ture and geneja^ 

tendency of the tax and not its incidence m ,P , 

cases which must determine its classification and vahd y (P 
Lord Cave, City of Halifax v. Fairbanks’ f 

case and in Attorney-General for British Col^"^bm v. McDonald 
Murphy Lumber Co.^' duties of customs and excise ^^e referr 

types of indirect taxes. In Attorney-General for British 

16 (1926) 38 C.L.R. 408. ^ ff7' at p.' 
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Columbia v. Kingcome Navigation Co.^^ Lord Thankerton, 
speaking for the Privy Council, says that the customs or excise 
duties on commodities ordinarily regarded as indirect taxation, 
referred to in those cases, are duties which are imposed in 
respect of commercial dealings in commodities. They do not 
extend, for instance, to a dog tax, which is clearly direct 
tion, though the machinery of the excise law migl^ be applied 
to its collection, or to a licence duty. . . . Customs and 

excise duties are, in their essence, trading taxes, and may be 
said to be more concerned with the commodity in respect of 
which the taxation is imposed than with the particular person 
from whom the tax is exacted.” It is evident that, in the appli¬ 
cation of this distinction to manufacturing or trading businesses 
or productive enterprises, it may be difficult to say where a licence 
fee or duty ceases to be a tax imposed upon the person expected 
to bear the burden so that it is a direct tax and when it is so 
closely connected with the manufacture, production, or distribu¬ 
tion of commercial goods that it forms an element naturally 
incorporated in the price of evei-y article and constitutes an 
indirect tax. In Bank of Toronto v. Lambe^^ a Quebec Act to 
impose certain direct taxes on certain commercial corporations 
was upheld. It enacted that every bank carrying on the busi¬ 
ness of banking in that Province, every insurance company 
accepting risks and transacting insurance business there, every 
incorporated company canwing on any labour, trade or business 
in the Province, and some other companies, should pay annual 
taxes severally imposed upon them. The decision remted 
the tax upon banking. Lord Hobhou.se, for the Privy Coimcil, 
said:—“ It is not a tax on any commodity which the bank deals 
in and can sell at an enhanced price to its customers. It is 
not a tax on its profits, nor on its several transactions. It is 
a direct lump sum, to be assessed by simple reference to its 
paid-up capital and its places of business. It may possib y 
happen that in the intricacies of mercantile dealings the ba^ 
may find a way to recoup itself out of the pockets of its Quebec 
customers. But the way must be an obscure and circuitous 
one, the amount of recoupment cannot bear any direct relation 
to the amount of tax paid, and if the bank does manage it, the 
result will not improbably disappoint the intention and 
of the Quebec Government In Brewers Maltsters 

Association of Ontario v. Attorney-General for Ontario the 
provincial legislation under attack imposed upon brewers an 
obligation to obtain a licence and pay a small fee ^thout ^y 
relation to the quantity of goods sold. It was decided that 
the fee was demanded from the very person intended to bear 
the duty. The Privy Council held that it was a direct tax, but 
Lord Herschell, who delivered the judgment, said: It was 

argued that the provincial legislature might, if the judgment 
of the court below were upheld, impose a tax of such an amount 


22 (1934) A.C. 45, at p. 59. 

23 (1887) 12 App. Cas. 575. 


24 (1887) 12 App. Cas., at p. 5S3 

25 (1897) A.C. 231. 
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and so graduated that it must necessarily fall upon the con- 
sumer or customer, and that they might, thus seek to raise a 
revenue by indirect taxation in spite of the restriction of tlieir 
powers to the imposition of direct taxation. Such a case is 
conceivable. But if the legislature were thus, under the 
of direct taxation, to seek to impose indirect taxation, 
that their Lordships have decided or said in the present c » 
would fetter any tribunal that might have to ^ ' f 

case if it should ever arise ” 26 . in accordance ’ 

in R. V. Caledonian Collieries LtdV a provincial Mine 0%\ners 
Tax Act was held invalid as imposing indirect 
although the tax w^as on the mine owner, it 

the gross revenue from the mine. ” First it is thou^^h 

tain the real nature of the tax. It is not disputed that, though 

the tax ia called a tax on ‘ gross revenue, cMet^or coal 

in reality the aggregate of the surns ; revived 

and is indistinguishable from a tax upon e\ cry .. 
from the sale of coal. The respondents are pioduceis of coal, 

a commodity the subject of comnaerciaJ „ r „ tax 

Lordships can have no doubt that the general tc .yUjch 

upon the sums received from the sale of the com | , to 

they produce and in w'hich they deal is that ^'*1^ ^ particular 
recover it in the price charged to a purchaser. 1 econo¬ 
circumstances the recovery of the t^x may, it is freneral 

mically undesirable or practically impossible, b g K 
tendency of the tax remains ” (per Lord 

same way for the purpose of judging whether a P . 

an excise it is necessary to see what is the re 

The chief purpose of the foregoing discu^ion f^to'sho^ 

tions governing the connotation of the word exc p g*ujtion 
that, although as it is used in the Commonwealth Constitution 

it describes a tax on or connected w'lth T’ duties cal- 

ground for restricting the application of the wo „oods. A 
culated directly on the quantity or value of basis of 

dtefinition which makes quantity and value t e foun- 

taxation which would satisfy the notion of exci e ^ 

dation either in history, economic or fiscal princ i , 

accepted specialization. The basal j-^ution are 

the primary sense which the framers 

regarded as having adopted is a tax directly g 

The levy made by the Chicory chicory 

tained by direct reference to the quantity or nresumably 

produced It is imposed upon a P^^^^ucer and 

under the definition of that word that descrip- 

chicory from the crop he has sown before he ^^V whnfhP garners 
tion. But the basis of his assessment is n^t what he gaime^^ 

but what he plants. By calculating the le\y p 


(1897) A.C.. at p. 237. 
« (1928) A.C. 358. 


28 (1928) A.C.. at p. 362. 
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of half acres which the producer ^th chicory the board 

makes it at least theoretically possible that owing to a fa'l" 
of his crop the levy upon him has little or no relation to h^ 
^tual production of chicory. But the basis adopted for the 
kvy has a natural, although not a necessai^, relation to the 
quantity of the commodity produced. Although many othCT 
factors go to the determination of the actual quantity of chicory 
produced the area planted is, if not the chief at all events a 
controlling element ' Bv adopting area planted as the criterion 
^nnnt of the levy upon each producer the board has 

tLed the production of the commodity as effectually as if it hi^ 

serccted for instance, the weight of the chicory gathered in ite 

raw^tate the quantity treated or the gross returns. For it has 

placed upon an essential step in produ^ion, namely planting, 

an impoSi computed quantitatively. There is no distinction 

of substance and scarcely any even of form between levying a 

tax upon the area planted and levying a tax upon the act of 
tax upo Thp \ew is directed to the normal case of 

a mln^feaping even as he sows. The fact that the tax would also 

fall upon a chicory farmer whose expectations are ® 

through some of the mischances of agriculture does not seem 
me to make the levy any less a tax upon 

natural or practical relations between manufacture or production 
and activities or conditions chosen as the tests or standar s^^f 
liability to taxation depend, not upon logical ■ e 

upon the actual course of industrial organization and te q 

and of the productive arts. « j •+ 

If the word “ excise received a meaning which «nr»- 

application to taxes the relation of w’hich 

cerned w'as of some narrow and strictly defined ^ ’ iV + 

instance, by an arithmetical relation to << excise 

only miss the principle contained in the use of the w , 

but it would expose the constitutional provision y 

^ to evasion by easy subterfuges and the f 

distinctions. To be an excise the tax must levied upon 

goods.” but those apparently simple words P®™\^ 

Lxibility in application. The tax must bear a close relat on 

to the production or manufacture, the sale e 

of goods and must be of such a nature as to them as the 

subjects of manufacture or production or as articles of 
merce But if the substantial effect is to impose a levy in 
respect of the commodity the fact that the basis of ^sessme^ 
is not strictly that of quantity or value will not prevent the tax 
falling within the description, duties of excise 

I do not think that the fact that the board does not form 
of or represent the central Government of the State, or the f^ 
that the purpose is to defray expenses m connection ^th the 
marketing and improvement of a commodity make the levy any 

less an excise. ... • 

\Rich and Starke JJ. delivered separate opiniOTS agreeing m 

substance with Dixon J. Latham C.J. and McTieman J. dis- 
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sented. Latham C.J. said infer alia:—“ A customs or excise 
dutv is imposed in relation to the quantity or value of 

gooL ■ it is contemplated that the saine amount of taxalion 

Latham C J., Rich, Starke muLMcTiernan JJ. Vo" 

Marketing of Primary Products Act did 

sec. 92, since sec. 16 (3) of the Act excluded 

powers “ such portion of any commodity as is the subject 

trade, commerce or intercourse between the States or as is 

required by the producers thereof for ’ 

commerce or intercourse or a* is intcn y, . P gg .>i 

thereof to be used for such trade, commerce or intercourse. J 

””[a)‘ Cases on this question have hitherto arisen frorn chal¬ 
lenges to the validity of State taxes, the excise porier bemj 

exclusive to the Commonwealth under Con. „ 
can be little doubt that the deBnition of excise ^ V 

Griffith C.J., Barton and O’Connor J.J. in their P ; j 

Peterswald v. Bartley^-^, and quoted by Dixon J. P P ^ 

case, was intended to be exclusive. That opinion 
. as its major premise the doctrine of implied P^^didions. 
Accordingly, after the overruling of the doctrine in t E g 
near’s Case, the way was left clear for an 

meaning of “ excise.” The first extension was ^ include ta^^^^ 
on the sale of commodities by refereiice to the i Axus- 

of the goods sold; Commonwealth Oil Refine^es Viomc- 

frafia30 (tax of 3d. per gallon on petrol sold 
produced petrol) ; John Fairfax & Sons Ltd. ,, j ji . 

iV.S.Tr. and AnotAer^i (tax of id. per copy on f’x 

Attorney-General (JV.S.IT.) v. Homebush Flour 
on flour sold). In the last case, the actual P ^ g^g 

was for State “ acquisition ” of flour from merchants at one 

price, and the “ resale ” of flour to the merchants 

price, which the Court held was in substance an -^g^g as 

the merchants had to “ repurchase ” or go out ° 

sellers of flour. The tax also operated to va^ w . j ^j^g 

or volume of the goods. With this should be 

Vacuum Oil Caseys, where a Queensland Act requiring locallv- 

of imported petrol to purchase proportionate ° 

produced power alcohol was held not to * 3 ® ^nva i -ghieved 
sec. 90, though the Court admitted that the scheme «^ieve^ 

the same effect as an excise on the sale of pe ro _ 

bounty (also prohibited to the States by on. sec. , , 

production of power alcohol; but no money ^ ; _ggg a 

the State, and therefore the Act could not be said to impose a 


(1904) 1 OX.K. 497, at p. 509. 

30 (1926) 38 eX.R. 408. 

31 (1927) 39 eX.R. 139. 


32 (1937) 66 C.L R- 390. 

33 (1934) 51 eX.R. 108. 
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tax The Act, however, was held to contravene Con^ sec. 92 

Dixon J. shows in the principal case, there is no historicaJ 

warrant for holding that the word “ excise applies on y 

XtTes L production or sale calculated directly by '^^ence to 
duties on I eoods, but that interpretation had 

£ p'aoTil convcni.nce that it wa. readily ^ 

aretrea ha»ea„^h. « .hd ih. 

iSn ;£d” .in.. TLare it. the typ. there de.it wW. have 

at all to the volume or value of goods produced or 
I 1 nrp intended by the legislature to be met by the licensee. 
tb) The validity of charges for administrative 

S Co°urt rcrof^rs V. slil-, referred to and distin^ished 

principal case, and Hartley v. Uysh (case 20) eded >n 
ars^ment but not referred to in any of the opinions m tte 
vwr,a,.irvil ca=e In both cases, the charges were held not to 
Tn^ene Con. sec. 90. The charge in Crothers v. 
deducted from the compensation payable to the 
milk compulsorily acquired, and this appears to be 
ground on which Dixon J. now upholds the decisiom 
Hartley v. Walsh, where the charge was separately levied up 
proprietors of dried fruits packing-sheds, the form °f P 

ment was regarded as immaterial and the case cases 

all fours with Crothers v. Sheil. The op.mons m ca^s^ 

are ambiguous. They may mean to deny that the g 
a tax at all, in which case they may be 

To:::r Mainland etc. v. Crystal Dairy ‘“^Xa tax 

the principal case Or ^hey niay mean that aUh g ^ 

the charge was not an excise, in which ca^e ^^^^y y 

sistent with the principal case, since the char^ considered 

same degree of connection with production as ■ 

'n”L principal case and was even more likely to enter into the 
price of the product, being calculated by reference to volume 
or value. The inconsistency is most marked in the case of 
Hadley v Walsh, since there the charge was separately levied. 
H^wcv^lr! in Hopper v. Egg etc. Marketing Board metor^a)^^. 
Lathcrm C.J., Rich and Starke JJ. expressly approved the decision 
in Crothers v. Sheil. Evatt J. also approved Crothers v. Stof, 
but semble on the sole ground that a charge for e se 
rendered by a marketing board is not a tax; he reeded that 
if such a charge could be treated as a tax at all, the fact that 


34 (1^33) 49 eX.R. 399. 

35 (1933) A.C. 168. 


36 (1939) 61 eX.R. 665. 
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1, 1. d,d„...d fn» «. by .h. b”A;J f 

SttLiS K,t di«. ..T». ."mctev'y -'“"I! •» 

that Crothers v. Shetl will be foUo^Ned. taxation are 

(c) Other problems arising in connection with taxation 

considered in cases 2, 8, 13 and 44 i-enorted is 

(d) A taxation problem on ^luch r'^agranh^of Con. 

the interpretation and eff^t o Constitutional 

sec. 55; f ^ 

Law, sec, (40) , and especially O rninmissioner v. Traut- 

V. Federal Commissioner^^, Federal Cot Cadburxj-Fry- 

Pascall Pty. Ltd. v. Co,nmtss>oneJ^ . . a Common- 

graph constituted the sole ground f , reasoning in the 

wealth Act. though it entered mto the 

nature of a dilemma in Waterhouse v- Case (ut 

sioneP*^-, see also a suggested jj ^^d the comment 

cit.), at pp. 210-211. per Rich JJ.. an 

thereon of Evatt J. in ® ^22^223 summarized 

In Resch’s Case (wt cft.l, at pp. 222-22d, Uixon 

the effect of the decisions thus; Senate from any 

“ The purpose of sec. 55 \vas to 54, which 

possible abuse of the restriction pj.oposcd laws imposing 

provides that the Senate may not “ oniarding the Senate 

taxation. The protection consist n necessity 

from compulsive acquiescence m one is 

of passing another distinct tax. measure, so that each 

unity of subject matter of taxation merits ” {Harding's 

proposed tax may be fairly considered on it^ merits 

Case^3, per Isaacs J-). ^ or^r^onrs to suppose that 

“ The expression ‘ subject of *^^^/^°"xes^^exists according to 
some recognized „s never so. Economists 

subject matter. But in r^nmoses referred taxes to 

and lawyers have for their different ^ consequences 

categories, the one for their incidence a , ^ secure their 

and the other for the legal 

collection and for their operation up considerations to 

devolution of rights. But these ;Xpolitical rela- 

which sec- 55 is directed. tt ^c^\r^cr broad distinctions 

tions, and must be taken as contemplating broad 


(1911) 12 C.L.R. 321. 

38 (1935) 63 Ci.R. 206. 

39 (1936) 56 CX.R. 211. 
(1942) 66 C.L.R. 198. 


41 /1044) 70 CXjB.. 362. 

42 (1914) 17 C.L.R. 665. 

43 (1917) 23 C.L.R., at p. l'>4. 
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between possible subjects of taxation based on common under¬ 
standing and general conceptions, rather than on any analytical 
or logical classification, 

“ The practice of the British legislature and of Dominion and 
colonial legislatures may serve as a guide in determining whether 
a provision of a given kind is regarded as falling within a par¬ 
ticular subject matter. What is the subject of the tax may be 
gathered from a general consideration of the enactment or enact¬ 
ments in question, remembering, however, that it is for the legis¬ 
lature to choose its own subject and that its choice is fettered 
neither by existing nomenclature nor by categories that have 
been adopted for other purposes. 

** Where the main or substantial subject of the tax has thus 
been ascertained, then the question whether particular provisions 
directed at defining or widening the area or incidence of the tax 
or the liability to it or preventing avoidance or evasion or 
facilitating collection have in truth introduced a new or second 
subject must be determined by considering their natural connec¬ 
tion with or relevance to the main subject.’’ 


36. 

(“ Foreign corporations, and trading or financial coT^orations 
formed within the limits of the Commonwealth” Judicial 
power.) 

Huddart Parker & Co. Pty, Ltd. and Another v. 

MoOREHEADh 

Griffith C.J.:—These appeals are brought from convictions 
for breaches of sec. 15b of the Australian Industries Preservation 
Act 1906 in refusing to answer certain questions put to the appel¬ 
lants by the Comptroller-General of Customs. 

That section provides that if the Comptroller-General believes 
that an offence has been committed against Part II. of the Act, 
or if a complaint is made to him in writing that such an offence 
has been committed, and he so believes, he may, by writing 
under his hand, require any person whom he believes to be cap¬ 
able of giving any information in relation to the alleged offence 
to answer questions and produce documents in relation to the 
alleged offence, and it imposes a penalty of £50 on any person 
failing to do so. 

Secs. 4, 5, 7, 8 and 13 are, so far as material, as follows:— 

[He read the sections, which prohibited under penalty com¬ 
binations in restraint of trade and the formation of trade mono¬ 
polies, either (secs, 4 and 7), in relation to inter-State or foreign 
trade and commerce, by any person, or (secs. 5 and 8), in rela¬ 
tion to all trade and commerce within the Commonwealth, by 

1 (1908) 8 C.L.R. 330 (H.C.). 

[345-347] 



MISCELLANEOUS LEGISLATIVE AND EXECUTIVE POWERS 335 

foreign corporations and trading and financial corporations 
formed within the Commonwealth. He continued; ] 

The appellants, Huddart Parker & Co., are a coi^oration duly 
formed under the laws of the State of Victoria. The appellant 

Appleton is their manager. ^ 

The Comptroller-General, purporting to act under sec. 15 b, 

called upon W appellants in both these cases to answer certain 
questions to which it is not necessary to advert m detail. In 
Huddart Parker & Co.’s case the written requirement recited 

that the Comptroller-General believed that the 

committed against the provisions of secs. 5 and 8 of Part II. of 
the Act in connection with the trade in coal. j 

In Appleton’s case the recital was that ho 
offences had been committed against secs. 4 and 7 ot I'art J-i., 
also in connection with the trade in coal. 

No objection was taken on the ground of want of 
in the statement of the alleged offences in relation to wdiich the 

^^Both^appeUants contend that sec. 16 b is ultra 

monwealth Parliament. Huddart Parker & Co. 

that secs. 5 and 8 are ultra vires. I will deal fir^t with th 

latter contention. +/-, 

Secs. 4 and 7 are limited in terms to matters in relation to 

trade or commerce 'csdth other countries or among the btate-, 

and it is not suggested that these enactments are 

first of the powers enumerated in sec. bijf ^re 

Secs. 5 and 8 are not so limited as to subject matter, 
limited to foreign corporations and trading and financial c 
porations formed within the Commonwealth—adopting the lan 
guage of pi. XX. of sec. 51. It is common ground 
and 8, as framed, extend to matters relating to domestic 
within a State, and the question is whether the power to ^ 
laws with respect to “ foreign corporations, and 

cial corporations formed within the limits of romora- 

wealth ” extends to the governance and control of 
tions when lawfully engaged in domestic trade wi nower 

If it does, no limit can be assigned to the exercise o^.. 

The Commonwealth Parliament can make any laws it things 
with regard to the operation of the corporation, ^or example, 
may prescribe what officers and servant it shall 
shall be the hours and conditions of labour, what r . ror- 

shall be paid to them, and may the case o' P-irried 

porations, exercise complete control of the domestic tra 
on by them. In short, any law in the form “ trading or 
financial corporation formed within the. Commonwealth sha 
or “ Every trading or financial corporation ^rmed, ® ’ 

must nec4sarily be valid, unless forbidden by some other pro 

•vision of the Constitution. r i ^ ;f +v,pv 

It is not seriously disputed that the words of P\-.^ ' 

stood alone, might be capable of such a ^^ndent 

appellants contend that it is not the true one. P 
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relies on the literal meaning of the words, which, he says, confer 
an express power which is not to be cut down by implication. 
In support of this view he contends that the words are large 
enough to include the creation of trading and financial corpora¬ 
tions, and that the power to create a corporation implies a power 
to attach to the corporation when created any condition what¬ 
ever that Parliament may think fit. 

It may be that this consequence would follow so far as regards 
the internal affairs of a corporation so created, whether it would 
or would not also follow as to their dealings wdth strangers. But 
I am of opinion that the w^ords in question do not on their face 
purport- to deal with the creation of corporations. In the case 
of foreign corporations it is obvious that the Parliament cannot 
create them. The formation and regulation of corporations in 
general is one of the matters left to tlic States, and in my judg¬ 
ment the words “ formed within the limits of the Common¬ 
wealth ” mean formed under State laws. They may be large 
enough to include corporations formed by the Commonwealth 
itself within teiTitory under its exclusive jurisdiction, and cor¬ 
porations created by the Commonwealth itself as instruments 
of government; but an express power is not necessary for either 

purpose. 

In my opinion the meaning of pi. xx. is that in the case, ^ 
well of trading and financial corporations formed within the 
Commonwealth, as of foreign corporations the Commonwealth 
must take them as it finds them, and may make such laws with 
respect to their operations as are otherwise within its com¬ 
petence. 

The appellants further contend that the provisions of secs. 5 
and 8 are not really laws with respect to corporations, but laws 
with respect to trade and commerce. Reference ^ 

the decision of the Judicial Committee in the case of ti^ Grand 
Trunk Railway Co. of Canada v. Attorney ^General of Canada , 
in which the question for decision was whether a provision of 
a Dominion Statute, which prohibited railway companies created 
by the Dominion Parliament from contracting out of a liability 
to pay damages for personal injuries to ^heir servants, was 
within the competence of that Parliament. The validity of 
this provision was attacked on the ground that it was m sub¬ 
stance an interference w’ith “ property and civil rights, a matter 
reserved to the Provincial legislatures. It was not disputed 
that the power to make laws for through railways w’as entrusted 
to the Dominion. The question for determination was thus 
stated by Lord Dunedin who delivered the judgw^ut of the 
Board^:—“The point, therefore, comes to be within a vei^ 
narrow compass. The respondent maintains . . . that this 

is truly railway legislation. The appellants maintain that, under 
the guise of railway legislation, it is truly legislation as to civil 
rights.” And, after referring to the occasional overlapping of 

2 (1907) A.C. 66. ^ (1907) A.C. 65, at p. 67. 
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the field Of Dominion and l’> °vincial leg^laUon 
-‘‘Accordingly, the true question n ti e ne^ent ea^c 

to turn upon the que^sfott ".‘‘V'but ^icuTer th s law is truly 
right^which may be conceded—but wliet.ner 

ancillary to railway legislation oucstion must be asked 

So. in the present case it is ancillary to the 

whether the provisions of sees. ■> an « t 

power to make laws with le:^lK<s invi-iion of the fieUl of 

ever that may extend to or aic an • - States. As to 
domestic trade, a matter whic that field there can 

their being an assertion of ^ .accent the argument of the 

be no doubt I am ^ better to consider it 

appellants on this point, but it i. , founded upon decisions 

in Conjunction with a further e inclination 

of this Court which I have neither the ngiu noi 

“ r,”.:-.ir=.-y ..u 

alone without any qualifying oi clanned bv the respon- 

capable of bearing the wide text of the Constitution 

dent. Is there then anything in the context oi 

to require a more limited Case {supra, at p. 

[He then read the passages from . setting out the 

241 and the Union Label Case {supra, p- 33 )jtum« 

doctrine of implied t?icrc"bc an exception from 

It is a corollary Ui this Le equally 

the reser\'ation, the extent of .1., go far as the excep- 

clearly and uneqmvt^aHy ^ remains in full force. I 

tion does not extend the "^fovLion of the sphere of 

cannot accept the doctrine that nurno'^e the reservation 

r„a srSn^oiVhr>• 

limited by the same necessity. ^^«^trued as if it contained 

Xhe Constitution is therefore to be com respect to 

an express declaration that power to n„t relating 

trade and commerce '"tl'in limits of - ^,nong the States, 
to trade and commerce with other countues “in » 
is reserved to the States except so far as the to 

power by the Commonwealth is . the Parliament, 

the execution of some other power “fal operations 

Is then the enactment that tiading . j,,g^tions relating to 

shall not enter into tp a necessary and proper 

domestic trade wholly within a S “ ® other nower expressly 

means of cairying into to 

granted by the Constitution—m this case a powe, to 

with respect to such corporations. .. . governed by 

The contracts and under that law If 

State law, and arc either lawful or , . of a trading 

the Commonwealth Parliament can declare an act ot a 

^ (1907) A.C. 65, at p. 68. 
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or financial corporation in relation to domestic trade which is 
lawful under State law to be unlawful, it can, e converso, make 
lawful a similar act of such a corporation which is unlawful 
under State law. A more flagrant invasion of the spheres of 
the domestic law of trade and commerce and the domestic 
criminal law can hardly be conceived. 

In Peierswald v Bartley^ the Court said;—“ In construing a 
Constitution like this it is necessary to have regard to its general 
provisions as well as to particular sections, and to ascertain 
from iC whole purview whether the power to deal with such 

matters was intended to be withdrawn from the States, and 

conferred upon the Commonwealth. The Constitution contains 
no provision for enabling the Commonwealth Parliament to 
interfere with the private or internal affairs of the States, or to 
restrict the pow’er of the State to regulate the carrying on of 
anv businesses or trades within their boundaries, or even, if they 
think lit, to prohibit tliem altogether. That is a very impor¬ 
tant matter to be borne in mind in considering whether this 
particular provision ought to be construed so as to interfere 
with the States’ powers in that respect. If the majority of the 
Supreme Court were rigid, the Constitution will have given to 
the Commonwealth, and withdrawn from the States, the power 
to regulate their internal affairs in connection with nearly all 
trades and businesses carried on in the States. Such a construc¬ 
tion is altogether contrary to the spirit of the Constitution, and 
will not be accepted by this Court unless the plain words of its 
provisions compel us to do so.” 

Some confusion has, I think, been caused by failing to dis¬ 
tinguish between acts which are ultra vires of a corporation 
and acts which, though otherwise within the po\yers of a cor¬ 
poration, are prohibited by positive law. In neither case can 
the corporation effectually do the act. But, although the etiect 
is identical, the cause is quite different. The distinction is well 
pointed out in Westlake's Private International Law, at p. 
and by Lord Caii-ns in Ashbury Railway Carriage and iron-Co. 
V. Riche^. A foreign corporation, or trading or financial cor¬ 
poration formed within the Commonw’calth, may be \mable to 
enter into a valid contract within a State with respect to a par¬ 
ticular subject matter, either because it has not capacity to 
enter into contracts relating to that subject matter, or because 
the particular contract is forbidden by law. The denial of 
capacity to the corporation to enter into contracts relating to the 
subject matter of domestic trade or the particular branch of that 
trade may rest with the Commonwealth. But the conditions 
governing the validity of a contract relating to subject 

matter rests wdth the legislature having control m "fhat subject 
matter, wdiich, in the case of domestic trade, is the ^tatc legis¬ 
lature. The importance of this distinction is apparent wh^ it is 
remembered that a particular intent is an element of the offences 

5 (1904) 1 C.L.R. 497. at p. 507. 

6 (1875) L.R. 7 H.L. 653, at p. 672. 
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or 


, E rknri Q f^ntGrinsr into tlic contruct: 

c^mblnation^pccified ^vitho«t of‘^ 

unequivocal. ^.^,,.,5 i think that they ought not 

formed under the romnmnweahh to prohibit a trading 

that pi. XX. empowers Co™mc^nu ca from 

or financial corporation foimed lythin t empower the 

entering into any field o “P'^'-^tion but do > not ^ 

constitutional power of the Commonwealth and that 1 

of Huddart, Parker & Co. should be upon different 

The objection as to the validity .ff'^^enactnicnt authorizes 

grounds. It is said—and ^ . proceedings for offences, 

compulsory discovery in ?/. -uch offences are, 

which in some cases are indictable, and ^ s 

under sec. 80 of the Constitution, obtained from 

?hf retsl XeTt’^o ^r^ilS^orl^e offeje. and used against 

ancillary or incidental to an intended committed 

is itself an exercise of 

to a federal Court or a Court invested ^nth federal ju . 

It was further contended that, if -cr \i \s an 

for, such a purpose is not a part provisions of 

incident of the execution and maintenance of the i laws 

Ihe CoL?Ltion relating, to trade and th^ 

made thereunder, which is a du^ entnisted by sec. im oi 

Constitution to the Inter-State Commission. bidicial power 

Sec 71 of the Constitution provides that the ^„?J,.erne 

of the Commonwealth shall be til' te%rfch othc, fede?^ 

Court to be called the High Court and in sucli p^urts as 

Courts as the Parliament creates, and in su^i ot - paHia- 

it invests with federal jurisdiction. It power to 

ment has no power to entrust the cx^cise of ^ pot 

any other hands. The °%uen U whether 

such a Court. The question It 

this compulsory discovery appertains to the P*^^ - 

was argued that the proceeding _ fost^ce \vdth 

analogous to the examination of fof triar on 

a view to the commitment of an accused person for tiiai on 
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indictment; that in the event of the accused being tried before 
a Justice of the High Court without a ju^ the analogy would 
be complete, while, if he were tried on indictment and a further 
investigation before justices were necessary (which may be 
doubtful), the result would only be to divide the preliminary 
inquiry into two stages not differing in essential quality; that 
such proceedings before justices are always regarded as judicial 
proceedings, that they must, therefore, be regarded as an exer¬ 
cise of the judicial power; and further that the interrogation 
of witnesses with a view to the adminstration of either the 
criminal or civil law is a matter that is in practice in British 
countries entrusted to judicial tribunals, and must, therefore, 
be regarded as. within the term “ judicial power ” as used in sec. 
71 of the Constitution. 

I am disposed to accept the argument of analogy between the 
powers conferred on the Comptroller-General and those exer¬ 
cised by examining justices. I think that it may also be 
conceded that of recent years justices exercising this function 
have been sometimes regarded and spoken of as exercising 
judicial functions. It becomes important, therefore, to inquire 
what is the true nature of their functions. 

[He quoted passages from the judgments in Cox v. Coleridge^y 
which establish that examining justices do not exercise judicial 
power, since they do not determine the guilt or innocence of the 
accused, and continued:—] 

I think that this case, which was decided in 1822, must be 
taken as an authoritative exposition of the law on the subject 
as it then stood. It is true that since that time many laws 
have been passed both in England and Australia regulating the 
procedure in such inquiries, but I do not think that they have 
the effect of altering the essential nature of the inquiry, which 
cannot be regarded now, any more than then, as an exercise of 
judicial fuctions. If this is the correct view, it follows that the 
inquiry by the Comptroller-General, whether regarded as a 
substitute for, or as a preliminary step to, an inquiry ,by 
justices, cannot be regarded as a judicial Kinction, and the 
foundation for this argument consequently fails. 

Again: It is plain that the power which, by sec. 71 of the 
Constitution, is to be exercised by Courts is a power of such a 
nature that an appeal will lie to the High Court from anything 
done in its exercise. It is equally plain that an appeal does not 
lie to any Court either from an order of commitment or an order 
of discharge made by examining justices. For this reason also 
I think that the proceedings before them cannot be regarded as 
an exercise of judicial power. 

Apart from these considerations, I am of opinion that the 
words “ judicial power ” as used in sec. 71 of the Constitution 
mean the power which every soverign must of necessity have 
to decide controversies betwcjen its subjects, or between itself 
and its subjects, whether the rights relate to life, liberty or 

7 (1822) 1 B. & C. 37. 


[355-357] 



MISCELLANEOUS LEGISLATIVE AND EXECUTIVE POWERS 311 

nroperty The exercise of this power does not begin until some 
tribunal which has power to give a binding and authontatiyc 
decision (whether subject to appeal or not) is called upon to 

With regard to the argument that, since it is the 
practice to entrust the interrogation of witnesses to judicia 
tribunals, that function must be regarded as 
judicial power, I think that both the 

are faulty. Many such interrogations are no doubt so entiusted, 
but many others, relating to matters ot administration arc 
entrusted to other authorities. And I have already shown that 
in the most nearly analogous case the function, ^ 
entrusted to persons who for other purposes 
functions, is not regarded as itself an exercise of 

[He then dismissed the objections that compulsoiy seU- 

incrimination was inconsistent with trial Lm ,V 

by Con. sec. 80, and that investigations of this kind ^e 

entrusted to the Inter-State Commission under Con. .cc. lOL 

He concluded:—1 “For these reasons, I think that the pio 
visions of sec. 15 b are not ultra vires of the eommon^\eaUh 
Parliament, and that Appleton’s appeal fails. 

[Barton, O’Connor, Isaacs and Higgins I < n 

opinions. Barton J. agreed in substance with Onfjith C^- ^ 

all points. O’Connor, Isaacs and Hipinsl.'i. 

stance with Griffith C.J. as to the validity of secs. 4^ 7 and 15 b 

ot the Act. and they also agreed that Con. sec. 

enable the Commonwealth to make l^ws for the fonnation 01 
corporations. O’Connor J. also accepted the doctnne of unphcv. 
prohibitions as a ground for restricting the scope “f P • 
and held secs. 5 and 8 of the Act invalid, but on the question 

what laws are authorized by pi. (xx.), he said; ] • i 

The ambiguity disappears when we take into 
the position of such corporations at the time when the Const it u 
tion was passed, and the defect in the legislative powers then 
existing in Australia of dealing with ^hem which it was one of 
the obiects of the Constitution to remedy. Great 
adopting the rule of comity of nations m that respec 
of its own laws, recognized foreign corporations as lc„a ■ 

Speaking generally, the self-govermng communities of the 
Empire had similarly adopted the same rule 

civing foreign corporations similiar recognition. Each t 'cse 
fommuniUef was however at liberty, subject to Inapcr^ 01 

international obligations, to decline to adopt the 
or to adopt it with qualifications, and to lay down its o^ n con 
ditions a^ to the terms on which it would recognize a.t.hcial 
persons created under the laws of other countries. . . 

^ In that position stood each of the Australian 
in that respect each of them was a foreign country to the other^ 
Their mutual recognition of corporations created . , 

others’ laws rested on the same footing as their recognition of 
foreign corporations. At that time, therefore, there was no 
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nowcr, except the British Parliament, which could give an inde¬ 
feasible right to a foreign corporation, or to a corporation ^hi^ 
owed its existence to the laws of any Australian State, to cari^ 

on business in every part of Australia. It was 

interests of Australian trade and cominerce that authority 

make such a law should exist in Australia. As such authority 

could from its nature be exercised on y by the 
it was expressly conferred on the Par lament of the Common¬ 
wealth bv the sub-section under consideration. It is true that 
the power as conferred extends beyond that necessity, and 
includes that of making laws with respect to the conditions under 
which a business or financial corporation may trade in the State 
which created it That additional authority, however, was 
necessai-y to secure for the people of the whole Commonwealth 
the advantage of uniformity in the conditions under which all 
such corporations should be recognized and allowed to trade 
throughout Australia. In the light of the circumstances it may 
fairlv^be taken that the framers of the Constitution intended by 
the ‘^ub-section under consideration to confer on the Parliament 
of the Commonwealth just that power which was wanting m the 
legislative bodies then existing in Australia—the power ot 
making a uniform law for regulating the conditions under which 
foreign corporations, and trading or financial corporations 
created under the laws of any State, would be recognized as 
legal entities thoughout Australia. As part of that power there 
would be necessarily implied the authority to impose on those 
corporations all such conditions on admission to recognition as 
would be appropriate or plainly adapted to the object of the sub¬ 
section and not forbidden by the Constitution. (See the judg¬ 
ments of this Court in the Jiimbunna Ca.se®). 

a corporation as a legal entity involves a recognition of its right 
to exercise throughout Australia its corporate functions m 
accordance \\'ith the law of its being, that is, the law by which 
the foreign or State law gave it existence as a legal body. H^og- 
nition mav be absolute or on conditions. It is unnecessary be^, 
even if it were possible, to make a comprehensive statement of the 
matters which might be the subject of such conditions, but it may 
be stated generally that Parliament is empowered to enact any 
law it deems necessary for regulating the recognition throughout 
Australia of the corporations described in the section and may, 
as part of such law, impose any conditions it thinks fit, so long 
as those laws and the conditions embodied in them have relation 
onlv to the circumstances under which the corporation will be 
granted recognition as a legal entity in Australia. It may, for 
instance, prohibit altogether the recognition of corporations 
who<=e constitutions do not provide certain safeguards and securi¬ 
ties for payment of their creditors. It may impose conditions 
on recognition to attain the same ends. As a preliminary to 
recognition it may insist upon compliance with any conditions 

8 (1908) 6 eX.R. 309. 
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it deems expedient for safeguarding those dealing with the cor¬ 
poration In the effecting of objects withm these limits it inu=t 
have the right to encroach on State powers to such an extent as 
;<■ innv deem necessary But when once recognition has been 

granted_when once the corporation has, in Australii^ the status 

ff a legal entity-the limit of the power conferred by the sub¬ 
section is reached. The corporation then becomes a lega^ 
entity within the Commonwealth, subjeet to the laws of the 

Commo"th and of the States in the “^^Jiin l" 

legal entity. In respect of trade earned on entiiely within the 

itmits of any one State it is within the 

and State administration in the same w ay and to 

as any other legal entity within the ^tate would be m the like 

"^crrrejected the doctrine "f --1 

held secs. 5 and 8 of the Act valid. ^ ij the 

What, then, on ordinary principles of foreign cor- 

porations, and^trading or financial «°*‘Porations fonned 
the limits of the Commonwealth? I speak 

not of what is ancillary to the power, as, foi in^ ^ > This ca«e 

tal power of providing a but Tf Ltu'al 

^ct power. In the first place, it 

dent power complete in itself, and , t^vlicrever that 

power The commerce power is 4 en-a-ecl 

subject exists, whether individuals or wherever 

in it. The power over corporations is exe ^ are 

these specific objects are found, rommerce confined 

engaged in foreign or inter-State comin^eice, or c onerate 

tol Single Static Next, it is trSg, 

only in corporations of a certain J’.., ® ly manufac- 

and financial corporations. If or and H is always 

turing company is not a trading ■„ „ trading or 

a preliminary question whether a This leaves 

financial corporation or a foreign in them- 

entirely outside the range of federa p , mrnorations, for 

selves objects of the power, all those m 

instance, which are .scientific, and literary 

facturing, religious, scholastic, chaiita ’ ^ aon’roximating a 
purposes, and possibly others more nearly 

character of trading; a was intended to be 

to what extent the autonomy of the oiTfflnifxntlv limited by 
safeguarded. The federal further limite 

Specific enumeration, and there is no thincr is clear, that 

on the words of the legislature. Another thing 

corporations to come within the f ' ^^ist-ing It is not a 

monwealth must be corporatio^ a y ^ intended 

power to create corporations. When P „ „_j.aph (xiii.), 

to be given it was expressly dTs a ^InUng of all 

and federal incorporation necessarily includes a gr g 
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capacities and the enactment of all ancillary provisions for 
internal procedure, even though these matters would otherwise 
be exclusively within State jurisdiction: Tennant v. Union Bank 
of Canada^ ; and Toronto Corporation v. Bell Telephone Co. of 
Canaday^. Foreign corporations are ex vi termini already 
existing, and the Australian trading and financial corporations 
subject to the power are those formed within the limits of the 
Commonwealth.” The words quoted would be meaningless if 
the power of creation, either in the first instance, or by way of 
adding capacities were included. Indeed, this follows from the 
nature of a corporation. It is entirely a legal conception. 
Nowhere is the notion better stated than in tlie celebrated Dart- 
7 nouth College v. Woodwnrd^'^, where Marshall C.J. said;—“A 
corporation is an artificial being, invisible, intangible, and exist¬ 
ing only in contemplation of law. Being the mere creature of 
law, it possesses only those properties which the charter of its 
creation confers upon it, either expressly, or as incidental to its 
very existence.” 

The creation of corporations and their consequent investiture 
with powers and capacities was left entirely to the States. With 
these matters, as in the case of foreign corporations, the po^" 
monwealth Parliament has nothing to do. It finds the artificial 
being in possession of its powers, just as it finds natural beings 
subject to its jurisdiction, and it has no more to do with the 
creation of the one class than with that of the other. 

But laying aside creative power, what is left? It cannot be 
merely the power to legislate for the corporations with relation 
to inter-Statc and foreign commerce. That, as already indicated, 
is conferred to the fullest extent by the first sub-section, and to 
confine paragraph (xx.) to that would give no meaning to its 
very definite words. 

Again, to restrict its operation to internal company regulation 
would be absurd. Apart from the inherent improbability of 
investing the national authority with merely subordinate 
functions while retaining to the State the superior power of 
incorporation which, effectively exercised, could go far to nullify 
the inferior power, there arc serious practical difficulti€is. I am 
unable, therefore, to accept the argument that what the Consti¬ 
tution has handed over to the Federal Parliament is simply the 
body of company law. That would include all the prohibitory 
and creative provisions contained in the State Statutes; it would 
also include the power to alter the conditions of a company’s 
existence, which is equivalent to creation, and to annihilate the 
corporation altogether—which I think is, equally with creation, 
outside the region of federal competency. (See Westlake on 
Private International Law, 4th ed., p. 359). All this, I think, 
the language of the Constitution has left to the States. I take 
the power to legislate “ for the peace, order, and good govem- 

9 (18Q4) A.C. 31 

10 (1903 ) 6 Ont. L.R. 335, at p. 342; (1905) A.C. 52. 

11 (1819) 4 Wheat. 518, at p. 636. 
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ment of the Commonwcaltli ^vith respect to foreij^m corporaUuns. 

^nd trading and financial corporations formed within the Imut^ 

of the Commonwealth ” to be a power to act upon 
which are found and remam in actual existence. po..ess . 
fixed identity, a defined ambit of potentiality, having . 
caoacities and faculties- unalterable by the Common\\caUh, 
behigs ready to act within their sphere of capabilities in relation 
to tL people of the Commonwealth. Keccssarily you cannot 
legislate for such corporations except with respect to soin 
Utraneous circumstances or events. 

or contracts, etc., and there is nothing m the I 

says anything about the object, primary or ^ 

adhere to my view regarding purpose. ^J^X'nd 

exnressed in Barger’s Case'^. The power (loe> not look behina 

the charter, or concern itself with purely 

or mere personal preparation to act; it mc ^ other 

which it is to operate in their relations to _ a^d 

words, in the actual exercise of their (/ig 

entrusts to the Commonu'calth Parliament the jcg 
conduct of the corporations in their aspect 

affecting the jnibbc. Many of the matters . „u'mbcrs nay- 
are internal—such as balance sheets, register^ t ppHnin cir- 
ment of calls, etc.-may in another aspect 

cumstances be important elements «o fall 

transactions, and have a direct relation to t ‘ 

incidentally within the ambit of federal po\\er. including 

be said of legal proceedings, remedies, and - ’ ^.^pditors, 

winding up proceedings so far as necessary • provision 

but not so far as extinction. But wliethei an n ^j^pend 

is part of the federal power or not must, 1 vle^^ u, uep^^^^ 

on whether it includes or is oJfside persomi. 

This follows from the process of ^ to evei-y 

the language itself forces upon us when effect u g 

Federal creation and extinguishment of foreign 
are impossible; federal creation of a domestic corpora . 
already*^ formed is equally iraposs.b e i to 

domestic corporation, the creation f iiitrhest decree 

another authority, is, to say the least m "f^.^ion 

improbable, particularly when no su js i continued 

is entrusted to the federal author, y. ynalterablc capacity ; 

existence of a corporation connote fu orlmmistration which, 
and that necessarily -ipUes inteimal 

besides, presents as power to that of 

tion in the same hands as being ^ ^ +n n national legisla- 

tore; and, therefore, viewing a . capacities, it 

equipped body ready to exercise its faculties and capac 

(1908) 6 C.L.R. 41. 
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must be that outward exercise which naturally and inevitably 
remains as the subject of federal control. 

This disposes of the contention that, if these sections be valid, 
the Commonwealth Parliament would be entirely at large, and 
that a schedule of wages and hours could be prescribed for these 

so also, as to the qualifications of their directors; 
all that is purely internal management and equipment, and in 
no way directly affects the exercise of their capacities of trading 
or ihcir financial operations or other public capacities, nor is it 
incidental to the control of their activities. It is a species of 
legislation appertaining to the Parliament whose creature the 
corporation is: per Privy Council in Grand Trunk Railway 
Case^^. Nor could the Federal Parliament exempt these cor¬ 
porations from any otlier of the general responsibilities attach¬ 
ing to them under State law, as, for instance, the payment of 
municipal rates, or the liability for nuisance as property holders, 
or enact for them offences appertaining to general police law, 
and arising, so to speak, in the coiir.se of daily life, apart from 
their trading and financial operations. 

An illustrative instance is afforded by the decision of the Privy 
Council in two cases arising under the Canadian Constitution. 
The first is Canadian Farfic Railway v. Corporation of the 
Parish of Notre P)ame de Bonsecours^^. By the Canadian 

Constitution “ railways " are placed within the exclusive juris¬ 
diction of the Dominion Parliament, whereas “ property and 
civil rights ” are assigned exclusively to the Provinces. The 
parish of Notre Dame de Bonsccours, the local municipality, 
notified the railway company to clean out one of its railway 
ditches. The company refused on the ground that the Dominion 
alone had jurisdiction over the railway. The Privy Council, 
speaking by Lord Watson, drew the line clearly, and so as to 
indicate the guiding principle. The Judicial Committee held 
that the railway— qua railway—that is as to construction, repair 
and alteration of the railway, and as to its constitution, powers 
and management, in other words its creation and the exercise of 
its powers in connection with the public, was entirely under the 
Dominion; but as landowner having a ditch which unless 
properly cleansed would be a nuisance to other landowners, it 
was subject to the provincial law. This is emphasized by the 
si^bsequent case, Madden v. Nelson and Fort Sheppard Rail- 
way"^^, where a provincial Act which required fences to be 
erected for the protection of cattle was held ultra vires, on the 
ground that it affected the railway as a railway and not as a 
landowner. And as the contracts and combinations prohibited 
by the Statute in the present case are obviously an overt exercise 
of corporate trading and financial objects and capacities, and in 
relation to the public, it follows that the enactments directly 
regulate acts of the corporations qua trading or financial cor¬ 
porations in the precise sense indicated by the Privy Council 

13 (1907) A.O. 65. at p. 68. 15 (1899) A.C. 626. 

14 (1899) A.C. 367. 
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their capacities, the prohibitions. 
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but held secs. 5 and 8 of the intei -Statc and foreign 

This Act, m secs. 4 and ° ‘ noended to restrain 

trade, certain contracts, ^'itralian industries by 

or to monopolize trade, or to ^ ,)cr«ons as well 

unfair competition; and they are laws “with 

as to corporations. + within sec 51 (i ) of 

respect to ” inter-State and foreign trade " late such 

the’^Constitution; and it .s ^ ' S » »f 

trade that they are valid. But ^ conduct is forbidden 

Act under which precisely the same kind t 

as to trade of any kind, ^^hether interna a^ked to Ireat 

it is forbidden to corporations only, and e . 

the very same words as were Respect to cor- 

legislation, not this ifa sUrtling change of front; 

porations. To say the least tins is a s^iumg t 

Secs. 4 and 7 indicate that J'J*L ca«c of corpora- 

tracts and combinations &s bad, , g confined to 

tions only; and it is obvious that ° has power 

corporations merely because the Pa , combinations in 

to legislate with respect of persom-. This 

the case of corporations not in the .^vhatever 

consideration does not settle the motive, the 

Parliament thought, whatever ^o 

question remains, is this a law “ with ;^^^"^^^^^t,ions 
say, as I understand it, on the subject / ^ certainly 

If the argument for the Crown is ng > Federal 

extraordinary, big with confusion. svstem of libel laws 

Parliament is in a position to ^ while the State 

applicable to newspapers owned by ^ ^ ’ * newspapers 

law of libel would have ^ remain Parliament 

owned by individuals. If it is right, the of 

is competent to enact licensing Acts, ^ hotels belong- 

ing to corporations. If it is right, the Federal 

enaet that no foreign or trading or financial 

pay its employees less than 10s. per day, or ^ j persons 

I per cent.'^ interest, where.^. other fXal 

would be free from such restrictions. If it is rignt, rne 
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Parliament can enact that no officer of a corporation shall be 
an Atheist, or a Baptist, or that all must be teetotallers If it 
is right, the Federal Parliament can repeal the Statute of Frauds 
for contracts of a corporation, or may make some Statute 

of Limitations api)licable only to corporations. Taking the 
analocTous power to make laws with regard to lighthouses, if the 
re^^pondcnt’s argument is right, the Federal Parliament can 
license a lighthouse for the sale of beer and spirits, or may 
e^tabli^^h schools in lighthouses with distinctive doctrinal teaching, 
althoun-h the licensing laws and the education laws are, for ordi- 
nai-v p"iirposes, left to the State legislatures. But these argu¬ 
ments from inconvenience arc not conclusive. The question 
*;tin remains are these secs. 5 and 8 legislation “with respect 
to ” corporations, or are they legislation with respect to trade, 
commerce and industry'? 

Now how are we to determine what is the subject of any law, 
of any legislation, when two or more things that might be sub¬ 
jects of legislation arc mentioned in it? The mere fact of 
mentioning corporations in these secs. 5 and 8 does not neces¬ 
sarily make them a law “ with respect to ”— on the subject of — 
corporations. If a Licensing Act provides that the Licensing 
Court shall not transfer the licence of a wife to her husband 
unless the husband be approved by the Court as a holder of a 
licence, we should not call it legislation “ with respect to ” mar¬ 
riage or marital relations. If an Act provides that every 
marriage shall be celebrated in presence of two witnesses of full 
age, and shall be registered, we should not call it legislation 
^ with respect to ” witnesses, or “ with respect to ” infancy, or 
“ with respect to registration. The first is a law “ with respect 
to ’’ dealing in intoxicating liquors; the second is a law “with 
respect to ” marriage. To use the words of the Privy Council 
in Russell v. Rcg.^^y we must find what is “ the primai-y matter 
dealt with.” We must find “the true nature and character of 
the legislation in the particular instance under discussion . . . 

in order to ascertain the class of subject to which it really 
belongs.” Is this a law substantially with respect to corp^a- 
tions, or is it a law substantially with respect to trade. ^he 
regulation of trade combinations is “ the primary matter dealt 
with ” (to use the phrase of Russell v. Reg.^"^). As Loid Watson 
said during the argument of Attorney-GcTieral for OrUario v. 
Attorney-General for Quebec^^ “that which it” (the Act) 
“ accomplished, and that which is its main object to accomplish, 
is the object of the Statute ” (as distinguished from the motives 
which influenced the legislature). 

Personally, I feel no doubt that that which these sections 
“ accomplish, or attempt to accomplish,” the “ true nature and 
character of these sections,” their direct primary and dominant 
object, is the regulation of trade. The first and principal 

16 (1882) 7 App. Cas. 829. at p. 839. 

17 7 App. Cas. 829, at p. 839. 

18 Lefroy’s Legislative Power in Canada, p. 418. 
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question in ascertaining wl.at is of any parU^ 

legislation would seem to be, o^ LupUedly 

tions are impose(^ ^ the members ot the 

ax^cepted m R. v. ^o,rgci , minority differed from the 

obligation to observe certain Mbom cono^.o^^^^^^ 

Here, as it seems to me, the ^ therefore the sections 

tions as to trade commerce a to trade, commerce 

come under the head of Vtlms onlv- In short, 

and industry, although applied * ^ ,, corporations, but a 

we have here, not a law “ U a law, substantially, 

law “ with respect to ^ law, substantially, 

“with respect to” trade, and ‘‘'''ViH be seen, rests 

with respect to corporations pT , ^ { a^ one of the powers 

simply on the construction of ' ' amfon an examination 

nature and character of the impeached legis a 

sub-sec. (XX.) ? I think it is my duty facc^tb.s^q exhaustive 
I do not \vish to be taken as S'' '6^ ^ ) docs not give 

definition. In the first place, ®''|„e,rpowcr of incor- 

any power to incorporate c.ompan e. ™nUed not express, 

poJ-ation as the Federal Par lament ™'’i„eicicntal to its 

Lt direct and independent, but “"cfi a y^ eorporations 

other powers. This ?" r trading or financial) by 

which have been formed ” nne^orovided for the Federal 

the States. But there is ample scope P>°'s^,eh com- 

Parliament by this sub-section. which they may 

panics as to their status, and as the*conditions under which 
exercise within Australia, and as v • It is well estab- 

they shall be permitted to >;ar^ J?",.* to prevent a foreign cor- 
lished that each country has a ”g‘'t jo p ^ ^bso- 

poration from carrying on business ' * v. Califor- 

lutely, or except upon the bTsTs of sub-sec. 

ma^®; and this principle seems to oninion prescribe 

(XX.). The Federal even hCw it must have 

what capital must be paid up, prob value is to be 
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TT C* dAQ 


'9 (1908) 6 C.L.R. 41. 


20 (1804) 165 U.S. 648. 
[411; 412-413] 


350 


CONSTITUTIONAL CASES 


prescribe laws with respect to the contracts and business within 
the scope of the permitted powers. An Act which forbids to 
corporations, and punishes, a contract which is within the 
permitted powers, is not an Act “ with respect to ” corporations 
^ such, it is an Act with respect to contracts, A distinction 
of an analogous kind has been recently recognized in this Court 
in a section of a vcrv different character. In the Steel Rails 
Case {Attorney-General of New South Wales v. Collector of 
Customs for New South Wales)^\ sec. 114 of the Constitution 
came under discussion. It forbids the Commonwealth to 
“ impose any tax on property of any kind belonging to a State. 
Certain steel rails had been bought by the Government of New 
South Wales, and imported; and it was held that the import 
duty was payable, because duty was imposed, not on property 
as vroverty but on the act of importation, the movement of 
property 'The subject of the tax there was not property, but 
the movement of property; the subject of the law here is not 
corporations but the contracts of corporations—the contracts 
which corporations may make within the ambit of the powers 
permitted by the Commonwealth Parliament to be exercised. 
There is power in sub-sec. (1) to make laws “with respect to' 
a certain number of actions and transactions—inter-State and 
foreign trade. There is power in sub-sec. (xx.) to make laws 
“ with respect to ” certain actors—to wit, coi'porations. The 
Federal Parliament has no power, in regulatiing the actors, to 
regulate, in whole or in part, transactions which do not belong 
to inter-State or foreign trade. It can confer on a corporation 
power to hold lands as a matter of corporate capacity; but the 
State legislature, having the control of the lands within the 
State, can forbid such lands to the corporation, can prescribe 
laws in the nature of mortmain: Colonial Building and Invest¬ 
ment Association v. Attorney-General of Quebec^^. The Federal 
Parliament can, as it were, regulate the terms of admission into 
a field and of remaining therein, but it cannot make a law 
imposing a penalty for picking a turnip. 

The distinction may be fine, but it is clear, and necessarily 
incidental to the fine distribution of powers and subjects 
between federal and State legislatures m a complex society. 
The Federal Parliament can regulate corporations as to 
status capacity, and the conditions on which business is per¬ 
mitted. But it is for the State Parliament to regulate what 
contracts or combinations a corporation may make in the course 
of the permitted business. The principle on which the distinc¬ 
tion is based it not peculiar to federations, or novel to British 
law; for, according to the Privy Council, the status of a person 
in a Colony {e.g. as alien or .subject) may have to be deter¬ 
mined by the law of England, while the law of the Colony decides 
what rights and liabilities are attached to the status thus ascer¬ 
tained: Doneganiv. Donegani^^ \ InreAdam^^. In fine, if the 

21 (1908) 6 eX.R. 818. 23 (1835) 3 Knapp. 63. 

22 (1883) 9 App. Cas. 157. at p. 166. 24 (1837) 1 Moo. P.C.C. 460. 
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opinio™ in HU o-o « '“V'”™",”'"' Xl”” to 

cknnot be assumed that the construction of , h 

"""■^ted. Evef » H w^r: tte p'^U^ case would still lack a 
deL ratio decidendi because of "".e opinio"" 

are equally persuasive. Apart from the 
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1 (1925) 37 C.L.R. 36 CH.C.).^^^^^ 
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wealth. Now, the Constitution (sec. 75) expressly confera 
upon the High Court certain Federal junsdiction, and sec. 76 
eLbles the Parliament to clothe it with additional Federal 
jurisdiction Sec. 77 enables the Parliament to invest the State 
Courts with Federal jurisdiction. But what the Parliainpt can 
grant, it can take away, wholly or in part and can subject at 
Lv stage of the proceedings in the State Courts to any condi¬ 
tions it thinks fit. Further, it can hand over that jurisdiction 
to the Pligh Court or any other Federal Court, and make the 
iurisdiction of the Federal Courts exclusive of that which 
bXn- to or is invested in the State Courts (The Constitution, 
«ec 77) Xow, the judicial power of the Commonwealth clearly 
extends to matters arising under the Constitution or involving 
it« interoretation And jurisdiction to hear such matters is 
on S ton the High Court by sec. 30 of the Judieiair Act 

tbr. ludiciarv Act, sec. 39 (1), makes that jurisdiction of 
thp Hiirh Court exclusive of the jurisdiction of the several Courts 
of the Stato*^ that is, exclusive of any jurisdiction which belonged 
fn m ^ffnt^ted in them. The provisions of sec. 39 (2) then 
invest the State Courts with Federal jurisdiction in various 
matters including matters arising under the Constitution or 
involving its interpretation, subject to certain conditions (s 
Lorenzo% Carey^). The Judiciary Act, sec. 40, simply provides 
for the removal from the State Courts in certain cases of any 
cause or part of a cause arising under the Constitution or in^o v- 
ine its interpretation. But as the jurisdiction exercised by the 
State Courts is, as we have seen. Federal jurisdiction, the provi¬ 
sions of secs. 76 and 77 of the Constitution contain ample 

authority, in my opinion, for the 

matter from that jurisdiction, and remove it into the High Cou 
Tanv other Federal Court, and to provide for ite remission 
^gain, as in sec. 42, to the State Courts. I entertain no doubt 
of the validity of the provisions of sec. 40 of 

Still less in my opinion, is there any reason to doubt that the 
proceedtegs by wav of rule nisi in the Supreme Court fall within 
the terms^of sec. 40. The applicants were detained under an 
order for deportation issued pursuant to the provisions of the 
Immigation Act 1901-1925, sec. 8.4a. That order was attacked 
on many grounds, but the constitutional validity of the section 
under which it was made was directly challenged, and was 
indeed as the argument in this Court demonstrated, a vital ques¬ 
tion in the case. It is not necessary, when removal of a cause, 
etc is sought, to establish that the interpretation of the Con¬ 
stitution will necessarily call for decision, but only that that 
subject is involved or entangled in the controversy. If it is, 
the Attorney-General of the Commonwealth or the Attorney- 
General of a State, can remove the cause, as of course, whether 
he is a party to it or not. subject always to the powers conferred 
upon the Court by sec. 42. A party cannot remove the cause 
as of course, but only for sufficient cause shown to the Court. 

2 (1921) 29 C.L.R. 243. 
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Consequently, the ^he case—a case involving not 

consideration of ^Vie ^bstance o th^^ questions 
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wealth and the validity of egi deportation of the 
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^ 5 (1881) 6 App. Cas., at p. o<i- 


3 (1875) 92 US. 10. 

^ (1880) 102 U.S. 135 
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the Parliament by the Constitution. Under the British Consti¬ 
tution the validity of a provision such as that contained in sec. 
8 AA could not be challenged or canvassed before any judicial 
tribunal. And if such a provision were enacted by the Dominion 
of New Zealand or the Union of South Africa, its validity would 
be unassailable, and its efficacy undoubted within the ^iritorial 
limits of those countries (New'Zealand Constitution Acts 1852 
and 1857 (15 and 16 Viet. c. 72; 20 and 21 VicC c. 53) ; South 
Africa Act 1909 (9 Edw. VII. c. 9) sec. 59) This is because 
the Imperial Parliament has absolute and untrammelled power, 
and New Zealand and South Africa have absolute and plenary 
nower within the limits of their territorial jurisdiction. But m 
Australia, which is an example of a Federal form of government, 
the Parliament of the Commonwealth has only such pow^ as 
is expressly or by necessary implication vested in it by the Con- 
stitution, and, excepting in so far as such powers are vested in 
the Parliament of the Commonwealth, they remain exclusively 
vested in the States {Attorney-General for the Commonwealth v. 
Colonial Sugar Refining Co.«). Again, it is quite true, I think 
as is said by Lord Haldane L.C. in the Sxigar Case^, that 
“general control over the liberty of the subject" is not trans¬ 
ferred to the national Parliament. Certainly the subjects of 

the King_whatever the position of aliens may be—cannot be 

banished or expelled from the Commonwealth without legislative 
authority for that purpose (cf. Mxtsgrove v. Chun Teeong Toxj^; 
Walker v. Baird^; Johnstone v. Pedlar^^). Still, the Parlia¬ 
ment of the Commonwealth may undoubtedly affect the liberty 
and rights of the subject by legislation within the ambit of its 
power {R. V. Holliday; Ex parte Zadig^"^). There is no doubt, 
I take it, that the Parliament might prohibit acts interfering 
with trade and commerce with foreign countries and among the 
States and punish those acts by fine and imprisonment, and even 
by internment or expulsion, if it thought fit so to do. Such 
legislation as that, however, would admittedly involve the use 
of the judicial power of the Commonwealth. But the Parlia¬ 
ment may also use preventive or protective measures for 
the peace, order and good government of the Commonwealth 
within the ambit of its powers (cf. R. v. Halliday). And for 
that purpose it may use both the executive and the judicial 
power of the Commonwealth. A Court might be authorized to 
restrain, e.g., the commission of acts likely to impede or obstruct 
trade and commerce with foreign countries or among the Sta^s. 
And so too, in my opinion, the Parliament has ample legislative 
power to authorize the Executive to exclude persons and to 
suppress and prevent acts detrimental to the Commonwealth, in 
respect of subjects over which it has power. Thus it would be 

6 (1914) A.C.. at p. 254; 17 CX.R., at p. 653. 

7 (1914) A.C., at p. 255; 17 C.L.R., at p. 654. 

8 (1891) A.C. 272. 

9 (1892) A.C. 491. 

10 (1921) 2 A.C. 262. 

11 (1917) A.C. 260. 
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a valid law, in my was''°Jn'' 

alien who in the opinion o t e lie valid 

resident of Australia mv (,^yer over the subject of aUons. 

because the woviU he a valid law if some controlling 

So too, m my opinion, it ''0'> ' ^ trade and commerce 

rule was prescribed by 1'''; ;' ' enforce it (cf. Prentice and 

and a Minister was empoi pederal Constitution' (1898), P- 
Egan's Commerce Clause Jidi 

311). And this, again, bee am similar lines is dealt 

the subject. Legislation on _mnmi ^ ; Austra- 

with in many <=ases—in England n - O’Flanagan s 

lia in Farey v. Burvet^^ pemTc” ; and in America 
Case’5, Meyer v. j ow Wah Fnei/ v. Backus'^, 

in F ong Yue Ting V. United States , ■ f Case^', Vmted 

Ng Fang Ho v. IFfufe^. ,v"iii‘' """ 

Ztes y.Ju roy« t^.^Omcipl™ orBritish liberty, 

of legislation as obnoxious to the p I j^^pect of the case, 
but the Court can pass no opinion p Dunedin said in 

The chance of “ abuse, rjrc^ent ” when absolute 

k. V- nalliday^\ always body, but 

powers in general terms aie , ^ the danger of abuse is 

“practically, as things exist, he adds, tne 

absent.” «^r.-wiPi-ition whether the 

The critical question remains for c pj^n the powers of 

Immigration Act, sec. 8 aa, as Parliament could enact 

Parliament. The Bastion is not Mhat^Pa.,^^ 

but what it has enacted. ? z- (D trade and 

the enactment under various P the States (The Con- 

commerce with other countries and among uic . tion The 
stBuTion, sec. 51 (i.)) ; ^ 2 ) minngratmn^ and emm 

Constitution, sec. 51 (xxvii.) ), ^ol of which is by this 

department of the public ’ xecutive Government of the 

Constitution transferred 52) ■ (4) the executive 

power of the Commonwealth y Inch e te^ the Com- 

and maintenance of the Cons i matters incidental 

monwealth (The jpfi Ky the Constitution in the 

to the execution of any power or in the Government of 

Parliament or in either House thereof 

the Commonwealth; f examining these powers m 

ment in that behalf. . But befoie examm^ ^.guments 

detail it will be convenient to dispose ui 

addressed to the Court. inferred judi- 

One, on behalf of the aPP'icante, that sec 8 A 
.,.1 p„.r up., the M,„.»r B..,d u 


li (1917) A.C. 260. 

'3 (1916) 21 C.L.R. 433. 

14 (1918) 25 C.L.R. 241. 

15 (1923) 32 C.L.R. 518 (The 

Irish Envoys’ Case). 

16 (1920) 27 C.L.R. 436. 

17 \ll2O) 28 C.L.R. 588. 


18 (1893) 149 U.S. 698. 

19 (1912) 225 U.S. 

20 (1922) 259 U-S. 276. 

21 (1903) 189 U.S. 86 

22 (1905) 198 U S. 253. 

23 (1924) 264 U S. 32. 
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provisions of the Constitution, and was therefore beyond the 
newer of Parliament (see The Constitution, secs 71 and 72). 
The answer is that no judicial power has been conferred on the 
Minister or the Board, and for reasons wdiich have been set forth 
at larae in O’Flavagan’s Case^^. Another, on the part of the 
Solicitor-General, to the effect that a great emergency had 
arisen putting the national life of Australia in peril, and justify- 
ing^hc section as a law enacted to preserve the peace, order and 
good government of the Commonwealth The argument was 

T from certain observations by the Judicial 

Committee ln ?nre Zard o) Commerce Act 1919-- and Toronto 
Electric Commissioners v. Snider^’’. But the Judicial Commit- 
too in tho«^e cases was referring to the exercise of what is often 
called the residuary power of the Dominion Parliament, vested 
[n itpu ^ Canadian Constitution (British 

No th 1867 130 and 31 Viet. c. 3)). That pro- 

vi<=^ion has no parallel in the Australian Constitution. In Aus¬ 
tralia as in Canada, the authority of the Parliament of the 
Commonwealth to make laws depends wholly upon the provi¬ 
sions of the Constitution, and the argument of the Solicitor- 
r.eneral has no validity unless founded upon some provision 
expressed or implied in the Constitution Lastly, one suggested, 
I think by my brother Higgins, that the doctrines relating tu 
the exercise of powers by private persons applied to the exercise 
bv Parliament of its legislative powers. Such a doctnne is, in 
mv opinion, both dangerous and unsound. No legislation would 
be safe if so strange a principle were established. As the 
Solicitor-General observed, the contents of Acts of Parliament 
arc not classified according to legislative powers, but are of^n 
arranged in order to keep allied subjects together or for the 
convenience of administration. A law enacted by a Parliament 
wdth power to enact it, cannot be unlawful. The question is 
not one of intention but of power, from whatever source 
derived. No doubt Parliament might explicitly limit a law to 
the power conferred by a given placitum, and the law would be 
construed accordingly. But in the absence of some explicit pro¬ 
vision sec 8aa can be justified, in my opinion, if it is competent 
under’any of the powers vested in Parliament, whatever the 
title of the Act, and whatever indications there are in the Act 
as to the precise power under which it may be suggested that 
Parliament purported to act. Turning now to the various 
sources of power under which the Solicitor-General sought to 
justify the provisions of sec. 8aa, I take first the argument that 
is based upon the whole legislative power of Parliament. The 
provisions of sub-sec. 1 of sec. 8aa may be discarded from con¬ 
sideration, for they simply provide for the circumstances or condi¬ 
tions in which the section comes into operation. The argument is 
founded upon the words in sub-sec. 2 “ that the presence of that 
person in Australia will be injurious to the peace, order or good 


25 (1923 ) 32 C.L.R. 518. 

26 (1922) 1 A.C. 191. 


27 (1925) A.C., at p. 414 
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government of Com.nonweaUh m relatmn ^to -alter. .Uh 

respect to which the i iniurious to the peace of 

Thus if the presence of in respect of which 

the Commonwealth eertain circumstances, be 

no law has been made, he ma>. opinion, 

deported. The Ir^UKtion a« this, unconnected with 

expressed the view that such W ^ ‘ power is ultra vires and 

the exercise of Jj^pi^.veaUh Parliament {Sugar Co.'s 

beyond the power of the Commonw 

Case^^). But apart ^^J^Sethei fit 

opinion, invalid because icoi-lation within its power, 

rule as to any of the subjects of sup. 

It was then suggested that if .^Y)endent exercise of all the 

ported in it wL legitimate in relation to 

powers in the Constitution, department of public 

the exercise of tlie trade and comm ’, • . ^^.as claimed, had 

service, and the immigration Jpe section. Thus H 

been lawfully exercised — any alien should be 

was said that a law' to the Minister, is injurious to the 

deported who, in the opinion ^f Commonwealth m 

peace, order and good goveinme . . , Parliament has 

delation to matters ^vith respect to jvtocj^ p, 

power to make l^^s, would be a x a . subject of 

haps so, because Parliament has ^ i^pj. that case when 
aliLs; but it will be time '^Imounts to this: 

it arises. The suggestion is enacted that any person 

that the Parliament etc or public service, etc., 

hindering or obstructing ^«;:%enYbat h?is injurious to the peace, 
may, if the Minister be Commonwealth in relation to 

order and good government of tl^ Co ^ 

matters in respect of which it ^ for the argument, 

no laws, be deported. ^"^Jw It has not in sec. 8aa, 

Parliament has not made such ^ J^a • controlling rule in 

upon its proper consti-uction "^"^commerce or the iniblic 

relation to the subjects .^rade and^eomme^^^ ^ 

services necessary to support a Constitution or of 

the rule of the Minister and not J [^w in relation to the 

the Parliament that controls the ^ uublic services. Such a 

ranTdepTrtVenrof The'’p^u&Te service or public authority of 

the Commonwealth. laws wdth respect 

Next must be considerd P°^ExpuUion and banishment of 
to immigration and f-'S'^mn L P ordinary and 

people from a country is not power will not 

usual signification „ expulsion of citizens or members 

support sec, 8aa. Nor is h „j.py called immigration. 

of the community from a coun ^ considered in this Court on 
But the immigration power has been considerea m 

28 (1914) A.C.237: 17 ^-L R ^3^3 
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several occasions, and the Solicitor-General has presented some 
new aspects. According to his contention, the power does not 
extend to citizens of the Commonwealth who arrived in Aus¬ 
tralia before its establishment, but, on the other hand, does 
extend to all persons who came into the Commonwealth after 
that date. “Once an immigrant always an immigrant’* after 
that date, according to the aphorism of my brother Isaacs in 
O^Flanaqan’s Case^^. If the contention be sound, the reasoning 
of this Court in Potter v. Minahav>^ was singularly inapt. Mina- 
han entered Australia after the establishment of the Common¬ 
wealth and was prima facie an immigrant. But it was con¬ 
tended that he was really a “ constituent part of the commumty 
known the Australian people.” At what point of time? The 
opinion of mv brother Isaacs supplies the answ^er: “Immigra¬ 
tion conriotes'two facts; the first, that there is an entry into the 
Commonwealth territory, and the second, that the person entering 
is not in fact at the moment he enters one of the people of the 
Commonwealth. The ultimate fact to be reached as a test 
whether a given person is an immigrant or not is whether he is 
or is not at that time a constituent part of the community known 
as the Australian people ”3’. Now here, I think, is fore¬ 
shadowed a clear principle, namely, that those who “ originally 
associated themselves together to form ” the Commonwealth and 
those who are “ afterwards admitted to membership ” cannot 
thereafter, upon entering, or crossing the boundary of, Australia, 
from abroad, be regarded as immigrating into it unless in the 
meantime they have in fact abandoned their membership. They 
have never been within, or else have passed beyond, the range 
of the power: it has never operated, or else has become 
exhausted. Of course, conditions may be attached to persons 
immigrating into Australia, upon entry, and so long as 
remain within the range of the power. But the undoubted 
power of Parliament to pass retroactive laws was pressed 
us. It may, no doubt, provide that immigration laws shall 
operate from a time past, but how can it make them operate 
over persons who are beyond the range of the power before the 
retroactive law is made? The law is not then, in my opinion, 
a law with respect to immigration, but a law for bringing again 
within the field of immigration persons who have passed, and 
were allowed by law to pass, beyond its borders. 

The matter may perhaps be illustrated by reference to the 
trade and commerce power. At some time goods the subject of 
foreign or inter-State trade or commerce may pass beyond the 
range of the power relating thereto, and become engaged in the 
general mass of property the subject of domestic trade. May 
Parliament, nevertheless, pass a retroactive law prohibiting, for 
instance, the import of such goods into the Commonwealth and 
attaching as a sanction to the law the forfeiture of the goods? 
In my opinion, it may not, because that would be a law not in 

29 (1923) 32 C.L.R. 518 3' (1908) 7 C.L.R., at p. 308. 

30 (1908) 7 C.L.R. 277. 
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respect of trade and commerce, but/rtrade'Ud 
the goods wholly ^etc., and, ex hypothesi 

commerce among foreign States to regulate and control 

impinging upon the poiAcr t , ^ This illustration 

domestic trade and goods en a applies in a concrete form the 
may not advance the case, but apP‘^es »^ ^ 

arcument with respect to immigiation to anoti e i 

Consequently, sec 8^ cannot citizens of the 

construction it extends to those I i ^ J Austra- 

Commonwealth or part of the com - ^ power to deal 

lian people. But pnma facie a lav t^^plation the 

citizens of Australia but rather ^ to preserve the 

is a permissible construction, I thmk .-.prions whose " per- 

section, to say that it does not^d memLrs 

manent home is in Australia and Minahan^^; O’Flanxi- 

of the Australian^commumty^ then becomes one of fact (Poffer 

l^^MinaLnl' And it is clear on the evidence that both appb^ 
AontQ have their permanent home in Australia, * Wnhh 

the category of members of the Australian community W bh 

waa born in Ireland, arrived '"Australia m 1893 and . 

his home here. Johnson was bom >" ye.^^r 1910, was 

hv birth He arrived m Australia about the year iv , 

nltumlized in 1913, and has made Ms home here. 

Lastly the incidental power must be Jo -.9 CoscBA 

Committee considered tMs POwer i^ the S p 

“ These words do not seem to them the J the 

** to do more than cover matters vmcn are ctatute or 

exer(dse of some actually existing power, expel 

found the exercise of the Commonwealth vested 

vision that the executive ConstitMterextends to the 

in His Majesty under sec. 61 of the ConsbtuDon . ^ 

execution and maintenance ’^^“eteristicaUy and 

power of deportation is power of the Common- 

opinion. 

Ihfpttr v'^^ed in tTe Government to execute and 

raaintain the Constitution. . . .• „ +Ut. nroceedings 

[He then dismissed two further ^ constitutional 

4 “" tif » opwn b, 

’ZdZb7.lute, and the appUcanU relaaaad.” 

32 (1908) 7 C.L.R. 277. 

33 (1923) 32 C.L.R. 51^ /nt n at d 655 

34 ( 1914 ) A.C., at p. 256; 17 P- 
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\Knox CJ., Isaacs, Higgins and Rich JJ. delivered separate 
omnions Kriox C.J. agreed in substance with the opinion of 
Starke J. On the question whether sec. 8aa could be supported 
under the trade and commerce power, Knox C.J. said inter 
* _ 1 

In considering the question of validity, I treat the section as 
requiring not that the transport or conveyance shall in fact 
and in law be in relation to foreign or inter-State trade or com¬ 
merce but that it shall be so in the opinion of the Minister. 
When’the operation of a law is made conditional upon the 
opinion as to certain matters, of some person named or 
described or on proof of certain matters to his satisfaction, the 
question Whether his opinion is justified, or whether he should 
have been satisfied on the materials before him, is not examin¬ 
able by the Courts. The only question which can be examined 
is whether, acting bona fide, he formed the opinion or was 
satisfied with the proof. It follows, in my opinion, that this 
section is not a valid law with respect to trade and commerce 
with other countries or among the States within the meaning of 
the Constitution. The function of interpreting the Constitution 
is assigned by the Constitution to the judicial power of the 
Commonwealth, the question whether the subject of a law is 
within the ambit of one or more of the powers of legislation 
conferred by the Constitution on the Parliament being in every 
case a question depending on and involving the interpretation 
of the Constitution. Parliament itself has no power to define 
the ambit of any of those powers, nor can it confer such power 
on any person or tribunal except some competent organ of the 

judicial power. xt t j- 

[Isaacs, Higgins and Rich JJ. agreed that sec. 40 of the Judi¬ 
ciary Act is valid, and that a rule nisi for habeas corpus is a 
“ cause ” within the meaning of that section. Isaacs and 
JJ. also held that sec, 8aa of the Immigration Act is valid when 
applied to immigrants, but said that a person who has immi¬ 
grated to Australia since 1st January 1901 remains an 
“ immigrant ” after making his permanent home in Australia. 
They also held that sec. 8aa was valid under Con. sec. 51 (xxxix.) 
and sec. 52 (ii.) as well as under sec. 51 (xxvii.). Htg^ns J. 
held that a person ceases to be an immigrant when he establishes 
a permanent home in Australia, but that the immigration power 
does not extend to the deportation of immigrants, that sec. 8aa 
cannot be upheld under any other power, and that even if it 
could the Commonwealth could not rely on any other power 
since the section purported to be made only under the immigra¬ 
tion power. He also held that sec. 8aa could not be read down 
so as to apply only to immigrants.'*] 

Notes. 

(a) The rules established by this case appear to be:— 

(i) An immigrant" is a person who has immigrated to Aus¬ 
tralia since 1st January, 1901, and who has not made a perma¬ 
nent home in Australia. 
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(ii) The immigration power authorizes laws with respect to 
“immigrants” so long as tlicy remain such, including laws for 

their deportation. . . . i i 

(iii> The expression “ person ” in the Immigration Act shou t 

be read, when necessary to the validity of the Act. as moaning 

“ immigrant.” ... , 

(iv) The Commonwealth may justify its legislation under any 

head of power which is appropriate, including heads of power 

which the legislation does not purport to exercise, but the mte 

fetation of the legislation may be an'ccted by any specific 

reference to a head of pow^er. 

(b) British nationals and persons 
British Empire may be “ immigrants.” (- /< Sheunos Ca^ 
So may the child or wife of an Australian domieilia.iy, "“^nith 
standing his or her constructive Australian domicile under the 
rutes of private international law, if such child or wife has not 
^tuaUy settled in Australia (Ah Yin’s Case^^) ■ ' 

includes visitors as well as persons intending to settle 
Case”), but not persons whose permanent ''“'"C s ,, 

and who are returning from a visit abroad ( 

Minahan^^). 

(c) In the Irish Envoys’ Case”, Knox C.J., Isaacs, //loffiiw. 

Riih and Starke JJ. held that a Board 
sec. 8 aa of the Immigration Act was 

accordingly did not exercise the judicial power of the Common 
wealth and was not amenable to prohibition, c-P-an m ^ 
warranto. Knox C.J., Isaacs and Emh 

J. dissenting, Starke J. dub.), that when a Board is proceed g 
without power it may be restrained by d that 

necessary to prevent irreparable damage to the plaintiff. 


35 (1906) 4 C.L.R. 949. 

36 (1907) 4 C.L.R. 1428. 

37 (1905) 3 C.L.R. 649. 


38 7 C.L.R. 277. 

39 32 C.L.R. 518 
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(Executive and legislative powers in 
affairs. Inter-State trade and commerce. Severability.) 

The King v. Burgess, Ex parte HenryE 

Eva-tt and McTikhkan ■TJ :-The ^PP<=J'?"‘;7“^„^°”:;t"eaHh 
respect of an alleged breach of fause 6 o^ the 

Air Navigation Regulations. Navigation Act 1920. 

challenges the validity of sec. 4 of nart the Air Naviga- 

He also contends that, if sec. 4 of the section which 

tion Illations are ultra vires that portion of the section 

is valid. 


1 (1936) 55 C.L.R. 608 (H.C.). 
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qec 4 purports to give the Governor-General power to make 
regulations for three distinct purposes. The first purpose 
thf*' carrying out and giving effect” to the convention for the 
re^ilation of aerial navigation signed at Pans on 13th October 

r S "r.t“"pr°ovfd” g Tof the SnM Sf P.vig- 

JS ” h... .bird p„rpo.g i. .h. ” ppo- 

vidin- for the control of air navigation in the territories. 

Under sec. 122 of the Commonwealth Constitution the 

Parliament of the Commonwealth possesses a general author! y 
rariiamciiL oi ^ of its territories. Accordingly the 

to make g-op-ified in sec. 4 is not outside the lawful func¬ 
tions of'the Commonwealth Parliament. But the Constitution 
has not granted to the Parliament any general ?utho>rity to 
legislate in respect of transport by land, sea, or air w thin the 
tofa\ area of the Commonwealth. Accordingly the attempt m 
«er. 4 to assume such general control over air navigation through¬ 
out the CoSmonwellth, being quite unauthorized by any 
provision of the Constitution, reveals itself immediately as a 
mere usurpation of the legislative powers of the States. 

It follows that it is impossible for sec. 4 of the Act to ® 

according to its original tenor therefore resort is had to sec. 
of the Acts Interpretation Act 1901-1934, which provides 
all Commonwealth legislation shall be read subject to the C^n- 
stitution, the intent being that if part only of a Coinmonwealth 
enactment is beyond power, the residue of the law shall " ’ 

that account, be deemed invalid, but shall be construed so a 
bring it within power. But it is not a ways possible to apply 
the provisions of sec. 15a and save the residue f 
ment after part of it has to be deemed invalid {Austraban Rail¬ 
ways Union V. Victorian Railways Commissioners^). it it is 
sought by virtue of see. 15a to preserve some only of a number 
of provisions which are found to be interrelated in 
tive scheme, such preservation might easily result m „ g 

differing in essentials from the one legislative scheme. Un tne 

other Imnd, there are occasions when sec. 15^ 
applied, as for instance, in relation to words which, merely 
beLuse they describe too widely certain classy of persons 
p!Les or things, extend beyond the hm^its of_ Commonwealth 
power, but which are readily capable of being read down so 
as not to trespass beyond such limits (Huddart Pa ker L d. . 

The Commonwealth^). 

The difficulty which sometimes attends the attempt to apply 
sec 15 a of the Acts Interpretation Act is illustrated by men¬ 
tioning the argument, advanced on behalf of the Commonw^th 
on the present appeal, that, inasmuch as sec. 51 (i.) of the Oon 
stitution enables the Commonwealth to regulate those portions 
of transport which are bound up with trade and comm^ce, bo 
inter-State and overseas {Huddart Parker Ltd. v. The Common- 


2 (1930) 44 C.LJt. 319. 
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wealth^ -, R. V. Vizzard. Ex parte '4 of“’tUc"\ir 

i^levlnt to”rTde°anrcomn,erec cither 

In our opinion, sec. 15 a cannot be ^ 1 rii/>inl The obicct 

feat which is in essence legislative not judicial. 

could only lawfully regulate aircraft and pcr^oniiel .(> 
they would be engaged in or sufficient^ connect d ^ 

or communication inter-State or overse^, tlicj>tat« rarua 
being still left with a very large and impoitant icDd 

^"Ifistmpossible to accept the tlieorj^ of the 

nefes^arir/^xtends all aircraft ^engaged f"Vah ioutls 
trade by reason of the possible commingling, with the 

and air ports, of the aircraft P^o^^^ding intra-Statc with the 

aircraft proceeding inter-State. No doubt by transport 

109 of the Constitution, State laws or regulations lotions 

may be invalidated by valid Commonwealth aws ‘ 

deling with the subject matter of transport. ^orem ei 
re'tctiL of the “ commingling ” theory does not deny Uiat there 
may be occasions when parts of, mtra-State aviation n ii 

”en to occupy so direct and proximate a will 

State aviation that the agents and instruments of the lorm 
be drawn within the ambit of the Federal POwer for othernis^ 
the particular Commonwealth regulation of m St 
merce would be entirely frustrated and nullified^ je^^lating with 

not mean that the Commonwealth Parliannent^^ g 

respect to intra-State trade but only that persons, 

to inter-state trade may operate in respect of o^ ^gam^t 

matters and things which, though not sufficiently 

involved in inter-State trade, are brought into a sumc 

proximate relationship with such trade. to “ read 

In the circumstances it is not possible for the oourt to ^^r^ea^ 

down” in the manner suggested the-second purpose sp 

sec. 4 of the Air Navigation Act. Navigation 

On the other hand, the form of sec^ 4 of the An Na 

Act lessens the difficulty usually m resemng^ 

ire^Elrtr^GovemmeVt a^powTr"to regulate several distinct 
. US33) SO C.L.K. 30. 
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u- * ^o++^r^ Tn «uch a case, the fact that one of the 

moreaZTegidative jurisdiction. In the present c^e, sr.ch 
moii\Ncan.i I b j general rule of construction laid 

a ij.e« the conclusion that, if there is consti- 

Snl? power in the Commonwealth Parliament to authorize 

the Executive Government to make regulations for the puipose 
tne L^ccu tuivH in sec. 4. such an authorization must be 

deemed valid, despite tlie obvious invalidity of the attempt to 
authorize regulations for the general control of air navigation 

throiiffliout the Cornmonwcfl.lth. 

The ouestion which next arises is of outstanding impt^ance 
Tint nnlv in this case but generally. It is whether the Parlia- 
mnnt^ h^ powcr to provide for the carrying out, and giving 

effect tKerial Navigation Convention of 1919 and ds 

amendments It is necessary for the Commonwealth, which 
Xmt the existence of the power, to point to an affirmative 
Xnt in the Constitution, and the only relevant power is that 

toTegis"ate ‘‘ with respect to . . • external affairs ” (sec. 51 

^ The^ question is not concluded by any of the decisions 
court ^ In Jolley v. Mainka^, Evatt J. made an 

con^itutional basis of the autiiority of the Coimnonwealth Par¬ 
liament over the Mandated Territory of New Guinea and heW 
that the laws passed in respect of the mandated territory y 
irrespect of “external affairs.” But the judgment emphasized 
that no competition of constitutional powers between Common¬ 
wealth and State was involved, because the ‘Ind kate 

was outside the territorial limits of Commonwealth and State 

alike, so that of necessity the legislation temto^ w^ 

in respect of matters geographically external to the Common 

Ontte other hand, the judgment in question also strewed the 
importance of the fact that the legislation put into force in the 
territory was directed solely towards the performance of Au^ 

tralia’s^nternational obligations in its f® 

of the League of Nations, it being for the fulfilinent <?f 
purpose, and for such purpose alone, that powers of admin stra- 
tion and control of the mandated territory were assumed and 
exercised by the Commonwealth Parliament 

The main argument advanced m denial of the competence of 
the Commonwealth Parliament to authorize the making of 
regulations to secure the execution of the Aerial Navigation 
Convention, was that a perusal of the convention shows that 
there is nothing “outside” Australia, but only matters, thin^ 
and persons “ within ” Australia, which are to be regulated by 
the Governor-General, and that the inevitable result is to invade 

6 (1933) 49 C.L.R. 242. 
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the domestic jurisdiction of the States A very similar argu¬ 
ment was advanced in Canada by the late J- 5- huau r\ 
criticism of part of the judgment of the Privy Council in tlie 
Radio Communication Case'^. Ewart said:—‘‘Nobody imagined 
that the Dominion Government had any such authority i. .. 
to trench upon provincial jurisdiction). But the Judic al 
Committee has held that by agreeing with a foreign State that, 
the Dominion Parliament will trcncli, the trenching can be 
done ” (J. S. Ewart, Canadian Bar Itcview 1932, pp. 301, 30^). 

At a much earlier point of time Profesnor Harrison Moore 
argued that the existence of an international convention d d 
not; of iteelf, bring the subject matter ol the 

the Commonwealth’s legislative jurisdiction o . . j 

affairs.” He said:—“ The ttower to give etlect to 

arrangements must, it would seem, be in” itself ^ purely 

in se concern external relations; a inattei in lt'Lie« 

domestic, and therefore within the exclusive 

cannot be drawn within the range of Federal i r..,tinnal 

because some arrangement has been made for uni ‘ 

action. Thus, there U at the present time 1 

movement for the amelioration of labour condi . * 

International Union has arrived at some 

mity of legislation. It is submitted that the . 

could not by adhering to an international 

regulation of factories and workshops, (Harri-^on 

that subject in supersession of the laws of Tiu)! dp ^61, 

Moore: Commonwealth of Australia, 2nd ed. .li¬ 
lt will be noticed that Harrison hr 

at a time when it was not fully appreciated that must 

wealth’s powers under secs. 51 and 52 of the ^ . ,ietor- 

first be recognized and interpreted before it is , .. jj, 

mine the extent of “the exclusive power of 'li^ntiallv 

this respect the Commonwealth C.onstitution f'ornr/ton- 

from that of Canada (//uddart Parker /Jd v. .,7' 

wealth^). That this is the proper method of ‘'Pr'^^'^nrtion of 

construction of the Constitution Accord- 

the judgment in the much discu.-^sed Engineers ^ 

ingly it U wrong to prejudice the oxammat.on of 
the subject “external affairs’’ by assuming or Ytions and 
advance that there are certain matters such as J*7VrMiii Corn- 
terms of employment which arc necessarily exc u< e< 

monwealth legislation in exercise of the power. 

The second point made by Harrison Moore is that there 
and somehow it is possible to write down, a is view, 

“ which in se concern external relations. relations 

which modern developments in the field of *" 7*^*‘. * ^utrgesled 
render it increasingly difficult to maintain, had been .ugg 


^ (1982) AC. 304. 

• (1981) 44 C.L.R.. .t PP 
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in some United States decisions. Thus Field J. in Geofroy v. 
Eiggs^° said of the United States treaty power:— 

“ The treaty power, as expressed in the Constitution, is in 
terms unlimited except by those restrmnte which are found m 
that instrument against the action of the Government or of its 
departments, and those arising from the nature of the Govern¬ 
ment itself and that of the States It would not be contended 
that it extends so far as to authorize what the Constitution 
forbids, or a change in the character of the Government or in 
that of one of the States, or a cession of any portion of the 
territory of the latter without its consent. . . But with 

these exceptions, it is not perceived that there is any limit to 
the questions which can be adjusted tmiching any matter which 
i 3 properly the subject of negotiation with a foreign country. 

(Italics are ours.) x- v ^ j.u^ 

But it is a consequence of the closer connection between the 

nations of the world (which has been partly brought about by 
the modern revolutions in communication) and of the recogni¬ 
tion bv the nations of a common interest in many matters 
affecting the social welfare of their peoples and of the nece^ity 
of co-operation among them in dealing with such matters, that 
it is no longer possible to assert that there is any subject matter 
which must necessarily be excluded from the list of possible 
subjects of international negotiation, international dispute or 
international agieement. By way of illustration, let us note 
that Part XIII. of the Treaty of Versailles declares that univer¬ 
sal peace can be established only if it is based upon social 
justice and that labour unrest caused by unsatisfactory condi¬ 
tions of labour imperils the peace of the world. In face of these 
declarations and the setting up (under the treaty) of the Inter¬ 
national Labour Organization it must now be recognized that 
the maintenance or improvement of conditions of labour can 
(as it doe's) form a jiroper subject of international agreemen , 
for differences in labour standards may increase the friction 
between nations which arises even when trade competition takes 
place under conditions of reasonable equality. 

In relation to the Commonwealth Constitution very much the 
same argument as w^as presented by Harrison Moore in 
relation to the “ external affairs ” power ^ repeated by those 
who contend that under art. 405 of the Treaty of Versaill^, 
Australia is “ a federal State, the power of which to enter into 
conventions on labour matters is subject to limitations. It 
is true that such subject matters as air navigation, the nrmnufac- 
ture of munitions, the suppression of the drug traffic and 
standard hours of w^ork in industry are not made express or 
separate subject matters of Commonwealth legislative power. 
But there is, in our view, an undoubted capacity in His Majesty 
to enter into international conventions dealing ■with any of these 
subject matters and necessarily binding upon and in respect of 
the Commonwealth. In truth, the King^s power to enter into 

10 (1890) 133 U.S. 258. at p. 267 ; 33 Law. Ed. 642, at p. 645. 
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international conventions cannot be limiteil in lylvancc of the 

international situations whicb may from time to ^ 

And in our view the fact of an international convention ha^ ok 

been duly made about a subject brings that subject 

field of international relations so far as such subject i-, d . 

with by the agreement. Accordingly (to pursue the ’ ^ 

tion) Australia is not “a federal State the power 

enter into conventions on labour matters is subject ^ . 

tions” A contrary view has apparently governed the piactice 

of the Commonwealth authorities in relation to the 

of the draft conventions of the International l.abourOmcc In 

our opinion such view is wrong. Our opinion to that is 

in substantial accord with the views of the following pubheuts 
C W. Jenks (Journal of Comparative Legislation, No^ ember, 

1934, February 1935); Professor Manley 
national Conciliation 1935, at pp. 129, 130) ; J. O. Stai • - 
tralia and the Constitution of the International 1-^bour Oig^" 
zation (International Labour Review, November, 193o) , Fiolcs- 
sor K. H. Bailey, vol. 1, Proceedings A.N.Z.S. 1 I>aw. 

The following quotation from Professor Hudson’s article may 
be treated as fairly expository of the constitutional position in 

Australia also:— 

“ Hence, federal legislation to implement a treaty may be 
constitutional even though, independently of the treaty, federa 
legislation as to the same subject matter would be unconaitu- 
tional; this is a consequence of the position of treaties in our 
national law. There may be a general limitation on the treaty- 
making power which would prevent its exercise m such a way 
as to change the nature of the government, but there can be 
no general limitation that treaties may deal only with those 
matters as to which general legislative power has been dclegatea 
to the Federal Government. American participation in recenx< 

attempts to draft a treaty relating to the i 

is now clearly based upon this principle, and the Umtetl v tates 
has recently become a party to the Convention for Lading the 
Manufacture and Regulating the Distribution of Naicotic 
Drugs of 13th July, 1931. which limits the manufacture of 
drugs within the States. It should be clear, therefore, that the 
power of the United States to enter into such labour conventions 
as have been adopted by the International Labour Conference 
to date, is not subject to any special limitations (Intelnationa 

Conciliation 1934, p. 130). 

In our opinion, the King’s Executive Government of fbe Com¬ 
monwealth had power to enter into the Aerial ^a^igatmn 
Convention. As the Privy Council throu^ Viscount Dunedin 
said in the Radio Communication Case, “ This idea of Canada 
as a Dominion being bound by a convention equivalent to a 
treaty with foreign powei*s was quite unthought of in 18b/. 
is the outcome of the gradual development ®^/be position of 
Canada vis-a-vis to the mother country Great Britain, wh c 
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is found in these later days expressed in the Statute of West¬ 
minster””. _ 

Fortunately there is today an almost universal consensus of 
opinion amongst the leading exponents of constitutional and 
international law that, with whatever limitations the status of 
the Commonwealth of Australia in international law may still 
he hedged its Executive Government was possessed of sufficient 
authority to become a party to, and be bound by, the Treaty of 
Versailles 1919 in pursuance of which both the mandates system 
and%ho International Labour Organization were ^et up^ Pro¬ 
fessor Keith (Wheaton’s International Law. 6th ed. (m9). vol. 

I n 130) says-_“In the League of Nations the Dominions 

have an international personality, and for League purposes 
cannot be denied the character of States.” See, to the same 
general effect. Pearce Higgins (Hall’s International Law, 8th ed. 

(1924), Preface). 

At one time possible difficulties were said to flow from the 
form of the signatures to the Treaty of Versailles, where the 
Dominions were accorded what Sir Robert Borden described as 
the “ doubtful advantage of a double signature ” (Noel Baker: 
Judicial Status of the British Dominions in International Law, 
n 73) It is to be noted that precisely the same form of signa¬ 
ture was adopted in the Aerial Navigation Convention, which 
bears internal evidence of a close relationship to the post war 
settlements of Versailles, and to the organization of the new 
international community known as the League of Nations (see 

AHs. 41. 42). 

But the difficulties arising from such formal matters have long 
since disappeared. Professor Noel Baker’s critical analysis of 
the international status of the self-governing Dominions has 
been substantiated by the report of the 1929 Conference on the 
Operation of Dominion Legislation, convened in pursuance of a 
decision of the Imperial Conference of 1926, and of the Imperial 
Conference of 1930, as well as by the passing of the Statute of 
Westminster, in 1931. The fundamental declaration of 192b 
dealing with the status both of Great Britain and the self- 
governing Dominions included the assertion that 
“ equal in status, in no way subordinate one to another in any 
respect of their domestic or external affairs (Cmd 2768, sec. 
11). It would be a complete derogation from such status if 
this court were to hold that the Commonwealth was not com¬ 
petent to assume the obligations imposed, and accept the rights 
conferred, by the convention of 1919 {Jolley v. Mainkd^^), 

The answer to the question of the Executive’s power to enter 
into the convention goes far to answering also the question as to 
the Commonwealth’s legislative power, i.e., whether the law 
contained in the first part of sec. 4 of the Air Navigation Act 
1920 is a law with respect to “ external affairs.” As a reference 
to the convention shows, it is true that the Commonwealth law 

11 (1932) A.C. at p. 312. ” (1933) 49 CX.Il., at pp. 281-284. 

[683-684] 



BBOISLAT.VB .ND BXBOOT.VE rOWEBS ... 

TZ’fSi ..w"^;!: ~s - ;;;ss .Jss 

a Commonwealth enactment tii y to the point tiiat 

r„ sec. 51 of the ConstUuUon it >s nothmg^to tte 

it relates also to matters no by the expression 

real question if an expression of ^ide import. It is 

" external affairb. .f" wl ol.- <eric- of relationships which 

frequently used to denote the ok ^Y\^;,^ee or war. It may 

may exist between States m tin ,.,..l,.wxte friendly relations 
also include measures designed to be 

rvith all or any of the ifislation on the topic 

because this sphere of dinlomatic or consular. As 

executive or prerogative “f.. paternal affairs” occurs, 

has already been noted, the pnra.e Tmncrial Conference 

and is used in the very ^^'ldest sense, m 51 of the 

declaration of 1926^ f M^ffahs ” adopted in 

Constitution, the ” external affalre^^^^.^ 

preference to “ foreign af^ira, nh and other parts of the 

Relationship between the f^^foLhip^ between the Coin- 

British Empire, as well as " if f comprehended. 

Several illustrations may be g" m ,, t" inclusive, from the 
Dilke used the phrase “ external affairs as me‘u „ 

British standpoint, both °f p^I^vo n , P- 244). Sir 

(Life of Dilke, Gwynn and. ^Jpf 1 J ^idc meaning to 

Henry .lenkyns had also ,? if’j.elation to a colony to 

the expression external affairs „ .v colony, though, 

include*^ the execution of nutate ^gisla^^^ 

of course, he regarded the ?-PP/°P’]f ® 'i^i parliament (British 
authority as being vested in 1902 after a dispute 

Rule and Jurisdiction, pp- 2t>-dl). Australia and the 

had arisen between the Government of 

Commonwealth Gov^ment Colonial Secretary, ruled 

Vondel, Mr. Joseph Chamberlain then nation was 

that “ by the Act .(the Constitution) a new^Sret^ ^ 

created, armed with Peking to the common interest 

(=gh^^r ^i"h at foreign power ” 

(Cmd. 1903, No. 1587). . nuP^tion as tu the right of 

In 1907 after there ^ad arisen a qu^t ^.^^ference, Mr. 

the States to be represented at the rmpei ui 

Deakin stated:— ,, psitablish a central 

“ Federation did much more entirely new government 

.vs~f 1 . 1 » 7 ;;^" 

... - - - 
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behalf of Australia as a whole in all matters that relate to the 
interests of Australians as a united community. Indeed, one 
of the principal reasons that induced Australians to federate was 
that as regards all places outside this continent they should 
speak with one voice, that as the interests of Australians in 
relation to external affairs were common to all it was desirable 
to have one spokesman with one set of views instead of as 
formerly six spokesmen with six possible divergent sets of views ” 

(Cmd. 1907, No. 3340). 

In the following year, 1908, the British Government stated 
authoritatively that His Majesty’s Government are pledged to 
the view that, so far as the relations of Australia with foreign 
nations are concerned, the Government of the Commonwealth 
alone can speak, and that for everything affecting external 
communities the Government of the Commonwealth alone are 
responsible to the Crown ” (The British Dominions as Man¬ 
datories, p. 25) - 

A similar reference may be added. At the 1930 Conference 
at the Hague for the Codification of International Law nearly 
every State accepted almost without qualification the doctrine 
attributing exclusive responsibility in the domain of interna¬ 
tional law to that authority in a federal State which was 
entrusted with the control of external affairs. For instance, 
Great Britain’s declaration of the position was:— 

“ Where a State is responsible for the conduct of the foreign 
relations of another political unit (e.g., the colonies, protec¬ 
torates or protected States), or where the constitutional arrange¬ 
ments prevailing in a State vest the responsibility for external 
affairs in a common or central government while vesting the 
responsibility for other matters in the government of a subor¬ 
dinate unit (e.g., unions of States or federal States), responsi¬ 
bility for the fulfilment of the obligations prescribed by inter¬ 
national law rests upon the government conducting the foreign 
or external affairs of the State. It is with that goverament 
alone that foreign States maintain relations. The distribution 
of powers between itself and the other or subordinate units on 
whose behalf it is entitled to speak is a domestic matter with 
which foreign States are not concerned. A government which 
is the appointed organ for the conduct of the foreign affairs of 
other units cannot evade responsibility by alleging that con¬ 
stitutionally its powers of control over these units are inadequate 
to enable it to enforce compliance with international obliga¬ 
tions ” (League of Nations Papers, C. 75, M. 69, 1929 V. p. 
205). 

Previous expressions of opinion of individual Justices of this 
court as well as discussions of the subject by learned publicists, 
justify a broad interpretation of the legislative power in relation 
to ** external affairs ” (See McKelvey v. Meagher^^, per Barton 
J.; Lefroy, Law Quarterly Review, vol. 15, p. 291; Jethro 

13 (1906) 4 C.L.R., at p. 286. 
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Brown, Law Quarterly ^ 

"•\t would seem clear, theiofore. tliat the lepslati^ 

the Commonwealth over •; ^^"^„ealth tre'Lties and 

the power to execute within the ,-,o\vers The legislative 

conventions entered into ^^nth^ g^,\,;ect \o this Constitution ” so 
power in sec. 51 is gi anted su j , , . to enable 

that such treaties and titutional guarantees else- 

the Parliament to set at nought 28 41 80, 92, 99, 

where contained, su^, for a^^sumcd t’hat’the legisla- 

100, 116, or 117. But is not to be a.._-umexecution 

tive power over external affa . the illustration pro¬ 
of treaties or conventions, ° ^ be deemed com- 

viously referred to, the Parliament ^ . u j-ppomniendations ” 
potent to legislate for the car^mg ti^'^^^esolved upon 

Is well as the “ draft mternat.on^ com entio^^ 

by the International Labour Organ cubject matters 

tional recommendations or ro<toe^ “PO * j il nations, 

of concern to Australia as a member of the 

The power is a great and British Coal Corporation 

the statement of the Privy Council J Case”, it would not 

be in accordance with established c It is certain 

attempt to assign precise '^extends further than, the 

that the power includes, b"*' , * 1 ^ Dominion of Canada 

power assigned to the Parliament of the Dom 

by sec. 132 of the British Lorth Am Radio Commum- 

decisions of the Privy Council both in the K 
cation Case'» and the Aeronautics C^e supp ^ ^^.^^ 

of the power first specified in see_ 4 °f 

viz., the power conferred upon .j jjo suggestion has 

out and give effect to the ^r eonventmm^^^No ^ 

been made that the outry „nwealth an additional domestic 

?=.«• £r:„S”p3r~«r If 

kr.T r'-p.'S.r >» 

Navigation. nnalv^is of the consti- 

But it is a necessary corollan^ of ou ^;j.formance of an 

tutional power of ^ particular laws or regulation 

international convention should be in conformity 

which are passed by the Commonwealth^sh^^^ I„ 

with the convention which ^ which is, 

other words, it must be of of the 

ex kypothest, passed solely m p ^ ^be fulfilment, so 

» external affairs” power, that it represents tne 

T> VIA 'W9 (1936) A.C. 678; 55 C.L.K. 

14 (1921) 29 C.L.R., at PP- is (1932) A.C. 304. 

15 (1931) 46 C.L.R., at 19 (1932) A.C. 54. 

16 (1935) A.C. 500. at P- 618. 
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far as that is possible in the case of laws operating locally, of 
all the obligations assumed under the convention. Any depar¬ 
ture from such a requirement would be completely destructive 
of the general scheme of the Commonwealth Constitution, for, 
as we are assuming for the moment, it is only because, and 
precisely so far as, the Commonwealth statute or regulations 
represent the carrying into local operation of the relevant 
portion of the international convention, that the Commonwealth 
Parliament or Executive can deal at all with the subject matters 
of the convention. Doubtless this requirement does not neces¬ 
sarily preclude the exercise of wide powers and discretions by 
the Parliament or the Executive of the Commonwealth, for the 
international convention may itself contemplate that such powers 
and discretions should be exercisable by the appropriate 
authority of each party to the convention. Everything must 
depend upon the terms of the convention, and upon the rights 
and duties it confers and imposes. But the general requirement 
must be fulfilled or the Commonwealth will be exceeding its 

lawful domain. 

In the present case the requirement discussed is sufficiently 
carried out by the first part of sec. 4 of the Act; but that part 
of sec. 4, as well as the constitutional considerations mentioned 
above, makes it obligatory upon us to examine closely the actual 
regulations passed by the Governor-General, in order to find out 
whether or not they are sufficiently stamped with the purpose 
of carrying out the terms of the convention. In other words, 
if it appears that the scheme embodied in the regulations cannot 
fairly be regarded as bearing the stamp of such a purpose, the 
regulations, in tlieir present form, cannot be intra vires the first 
part of sec. 4, which insists that the regulations shall be made 
only for the purpose of carrying out, and giving effect to, the 
convention, and which, because of such insistence, is deemed 
a valid law with respect to “ external affairs.” 

Before attempting an analysis of the regulations, another 
matter should be adumbrated. Having regard to the form of 
the regulation-making power in sec. 4, it is a priori improbable 
that those responsible for the form and content of the present 
regulations would make any sharp distinction between the three 
purposes specified in sec. 4 itself. Accordingly, it is likely that 
regulations deriving from such a source will be found attempting 
to control aerial navigation in the Commonwealth generally 
(which Parliament is unable to do) rather than be confining 
their function to that of performing the international convention 
(which Parliament is enabled to do). 

Here a reference may be made to sec. 9a (b)* of the Acts 
Interpretation Act 1904-1932, which provides that “ where an 
Act confers upon any authority power to make, grant or issue 
any instrument (including any rules, regulations or by-laws), 

♦ Since repealed and re-enacted as sec. 46 (6) of the Acts Interpretation Act 
1937: see case 4. note a. 
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be read a.nd p® 1 power of that authority, to 

made, and so as not to exccc ■ p„t, would but for this 

the intent that where any such ’of the power 

section, have been Zfl nevertheless be a valid 

t^tumeitT^he Ltcnt to which it is not in excess of that 

**°This enactment is an analogic “f °serf 9 a Tb) rather 

the Acts Interpretation Act . oritv is at once discoverable 

assumes that a fixed charter o , . ■ c regulations, and 

in the Act which authorizes ^h® ^king M the^re„^ 

that, to the charter so the Act, but which 

tion which is challenged as ^j,^^^jtion which would bring it 

is said to be susceptible of ™t«;rve co fixed a standard of 

within power. If the Act ,, possible to construe 

authority, it may often or even ^ them within the terms 

the challenged regulations so ^ regulations. But the 

of the statutory charter to yi® ° fl,c present case, 

position is much more ponifttution by conferring 

?he Act itself offends against the Constitution, y^ 

too extensive a power to regulate. Ex i^avc been 

become seized of the matter alter ^ the 

made. Yet it is required firrt, to ^ to regulate 

Act, so as to confine the Governor ^ Parliament; and, 

for the purposes which are ^„_,„tions as having been 

second, if possible. ^ construe ^ ^^hieh are intra vires. 
made in execution only of the pu P - ^ tiut its very 

The first part of the task perform the second, for 

performance makes it more - construing regulations so 

that involves the duty, not merely of power, 

as to bring them within the bounds of a fix^ ana 

but of construing them so as te jor the 

of a power, the limits of which are nnnreciated by the 

first ?ime. ’and have not .been known^or awrecate ^^^y 

regulation-making authority. i* +ion of sec. 9 a (b) is 

improbability of a successful application ol 

enormously increased. lotions and held that m 

[They then examined the [. the requirements of 

numerous respects ith^ho^e requirements; they 

SforiS.TyThk‘"h.M%” "" 

and quashed the conviction.] - Hplivered separate 
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Opinions. Latham U.J. agreeu niiP«tion whether pi- 
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rized laws to give effect to the air navigation convention and 
that the regulations were invalid because they did not in substance 
mve effect to the convention and could not be supported under 
Iny other power, but on the question of the scope of the external 

affairs power he said inter alia :—] , ^ - 

If a treaty w-ere made which bound the Commonwealth in 
reference to some matter indisputably international in ch^acter 
a law might be made to secure observance of its obligations if 
they were of a nature affecting the conduct of Australian citi- 
zen« On the other hand, it seems an extreme view that merely 
because the Executive Goveriiment undertakes with some other 
country that the conduct of persons in Austraha shall be 
regulated in a particular way, the legislature thereby obtains a 
power to enact that regulation although it relates to a, matter 
of internal concern which, apart from the obligation undertaken 
bv the Executive, could not be considered as a matter of external 
affairs. The limits of the power can only be ascertained 
authoritatively by a course of decision in which the application 
of general statements is illustrated by example. We are here 
concerned with a convention adopted under the full authority 
of the Crown and internationally binding in relation to this 
country. The matters with which it deals include the interoa- 
tional recognition of sovereignty over the air and the relations 
of governments to the aircraft of other governments. It is, 
perhaps, wise to leave less formal arrangements with other coun¬ 
tries and international agreements relating only to matters 
otherwise only of internal concern until questions arise under 
them. For, in my opinion, air navigation cannot be regarded 
as of this description. 

[Starke J. also agreed that the external affairs power autho¬ 
rized laws to give effect to the convention, but he held that the 
regulations did in substance give effect to it and were valid. On 
the question of the scope of the external affairs power, he said inter 

alia :—] 

The power is comprehensive in terms and must be commen¬ 
surate with the obligations that the Commonwealth may 
properly assume in its relations with other Powers or States. 
It is impossible, I think, to define more accurately, at the 
present time, the precise limits of the power. It may be, as 
Willoughby suggests in connection with the treaty-making 
power in the Constitution of the United States, that the laws 
will be within power only if the matter is “ of sufficient interna¬ 
tional significance to make it a legitimate subject for interna¬ 
tional co-operation and agreement ” (Willoughby on The Con¬ 
stitutional Law of the United States, 2nd ed. (1929), p. 519). 
While neither the Constitution of the United States nor the 
British North America Act is a very safe guide to the construc¬ 
tion of the Constitution Act of Australia, the decisions under 
those Acts are not opposed to the construction of the Australian 
Constitution that I adopt (See Missouri v. Holland^^ and the 

20 (1920) 252 U5. 416; 64 Law. Ed. 641. 
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Aeronautics Case^'). However the limits of the external affairs 
Iwe^may hereafter be defined or restricted, that power does 
Fn mv iudgment, authorize tlie Parliament to confer upon the 

Governor-General power to make laws to “because that 

to the aerial navigation convention of 1919, because tnat 

confenUon rLognizes sovereignty of the contractmg part.es 

fViP air snace above their territories, confers rights upon 
Australia and her citizens and assumes obligations in respect of 
the air space above Australia towaitls foreign powers oi- 
* 1 JLiF ratinnals A law providing for the carrying out 

IFd giving effect to an international convention of 

concerns Australia’s, relations and intercourse with other Powers 

or States and the rights and obligations winch result, 

a Taw for the peace, order and good government of the 

“ recommendations.*') 

Although Starke J. dissented on the particular case, all 

not merely reproduce the convention, so ong it carres 
the convention “in substance” (per Latham C.J.) or is 
kithful pursuit of the purpose of carrying out the 
(per Evkf and McTieman JJ.). This w^ 

Evatt J in R V. Poole, ex parte Henry^^. In that ca-e, ^ > 

Starke Evatt and McTieman JJ. held valid a regulation mad 
p™;f "“th^ convention which prohibited jow flymg 
Prodromes and limited areas surrounding 
convention required such prohibition only over 
proper Latham C.J. dissented, and Du:on J. did not deal 

^th the case on a basis of the external affairs power 

(h^ No other case deals with the questio^ whether the C m 

monwealth can give 

whether it can give effect to recommendations as distinct 

obligations of such agreements. 

21 AC 64 “ 61 Ci.R. 634. at p. 655. 

21 (1932) A.C. 64. [658-659] 
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of Australia. It is only in exceptional cases that a question of 
this nature is submitted to the King in Council. Sec. 74 of the 
Constitution Act of 1900 provides that no appeal shall be permit¬ 
ted from a decision of the High Court of Australia upon any 
question, however arising, as to the limits inter se of the con¬ 
stitutional powers of the Commonwealth and any State or 
States, or as to the limits inter se of the constitutional powers 
of any tw'o or more States, unless the High Court shall certify 
that the question is one which ought to be determined by the 
Sovereign in Council. In the present case the High Court has 
taken the exceptional course of so certifying. The reason is 
that the four Judges of that Court who heard the case were 
equally divided, and that under a statutory power relating to 
cases in which that Court is exercising original jurisdiction the 
decision was come to by the casting vote of the Chief Justice. 

Their Lordships have given anxious consideration to the ques¬ 
tion brought before them under these circumstances, and they 
have heard arguments of much ability and fulness from learned 
counsel of the Bars both of England and of Australia. 

The circumstances of the litigation may be stated compara¬ 
tively shortly. The Commonwealth Parliament passed Royal 
Commissions Acts in 1902 and 1912. These Acts are now con¬ 
solidated into the Royal Commissions Act 1902-1912, and this 
contains the following among other provisions:—Sec. 1a. With¬ 
out in any way prejudicing, limiting, or derogating from the 
power of the King, or of the Governor-General, to make or 
authorize any inquiry, or to issue any commission to make any 
inquiry, it is enacted that the Governor-General may, by Letters 
Patent in the name of the King, issue such commissions, directed 
to such person or persons as he thinks fit, requiring or autho¬ 
rizing him or them or any of them to make inquiry into and 
report upon any matter specified in the Letters Patent, and 
which relates to or is connected with the peace, order, and good 
government of the Commonwealth, or any public purpose, or 
any power of the Commonwealth. 

[He summarized other provisions in the Act authorizing Com¬ 
missions to order the atendance of witnesses, the production of 
documents and the giving of information, and providing penal¬ 
ties for refusal of any person to comply with such orders. He 
then described the appointment, pursuant to the Act, of a Royal 
Commission to inquire into and report upon the sugar industry 
in Australia, and continued:—] 

The respondent Company is a sugar refining company incor¬ 
porated under the law of the State of New South AVales, and 
carrying on an extensive business in Australia and elsewhere. 
The other respondents are the directors and general manager of 
the Company. Early in 1912 the secretary of the Royal Com¬ 
mission wrote to the respondents enclosing a list of questions 
which the Commission proposed to address to the respondent 
Company, and intimating that these questions were not designed 
to any way to limit the scope of the inquiry. He requested 
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to be informed whether an officer of the Company would attend 
to answer the questions and give evidence and produce docu¬ 
ments called for, and intimated that it might be necesj^ary to 
issue a formal subpoena to the directors and officers or some of 
them. Correspondence took place between the secretaiy and 
the Company's solicitors. The respondents objected to many of 
the questions put, and declined to produce all of the documents 
called for. Summonses to compel attendance and to give 
evidence and produce documents were issued on behalf of the 
Commission, and these summonses having been heard in the 
Police Court at Sydney, fines were imposed. The respondents 
ultimately commenced this action in the High Court against the 
Commissioners, the Attorney-General of the Commonwealth 
being subsequently added as a defendant. They claimed a 
declaration that the Royal Commissions Acts were ultra vires 
of the Commonwealth Parliament, and that the respondents 
were consequently not bound to attend the meetings of the Com¬ 
mission or give evidence or produce documents; and, a.lterna- 
tively, that they were not bound to answer any questions or 
produce any documents which related to a subject matter as to 
which the Commonwealth Parliament had no power to legis¬ 
late, or which were not relevant to the terms of the Commission. 
Consequential relief in the form of an injunction was also asked 
for Notice of motion for an interlocutory injunction was tlien 
given. On 4th October 1912 the Court, consisting of the Chief 
Justice, and Barton, Isaacs and Higgins JJ., made an interim 
order the effect of which was that the respondents were not to 
be required to answer questions or produce documents reliant 
only to (1) the internal management of the affairs of the Com¬ 
pany; (2) the operations of the Company outside the Com¬ 
monwealth, except so far as they related to the conditions of 
carrying on the sugar industry, irrespective of the persons by 
whom it was carried on; (3) matters relating to the value of 
particular parts of the property of the plaintiff Company, except 
such parts as were actually and directly employed in the produc¬ 
tion of sugar within the Commonwealth; (4) details of salaries 
paid to officers of the plaintiff Company, except so far as they 
were relevant to the actual cost of such production and manage¬ 
ment. , , . 

It is from this order, which gave effect to the conclusion come 

to by the Chief Justice and Barton J. that the present appeal 
is brought. Their Lordships agree with these learned Judges 
that if the respondents were entitled to succeed, it was, under 
the circumstances of the case and for the reasons given in e 
judgment of the Chief Justice, right to grant an interim injunc¬ 
tion. The real question in the case is whether the lespondents 
were entitled to relief at all. It was held by the High Cour 
that they were so entitled, not on the ground of the invalidity 
of the Royal Commission Acts, for the four learned Judges all 
took the view that these Acts were within the legislative powers 
of the Commonwealth Parliament, but because, m the opinion 

[648-6491 



378 


CONSTITUTIONAL CASES 


of the Chief Justice and Barton J., an attempt was being made 
to exercise, under cover of these Acts, powers which were not 
and*could not be conferred by them. It was held that the 
DOwers actually and validly so conferred did not extend to 
inquiry into the internal or domestic management of the affairs 
of a company created under State laws, and that it was only 
as to its operations in matters within the area of the Federal 
power that regulations could be validly made by the Commis¬ 
sion The two learned Judges wdiose opinion prevailed were of 
opinion that the power of the Commonwealth Government to 
hold an inquiry by commission exists only as incidental to 
powers presently vested in the Commonwealth by the Constitu¬ 
tion and that the mere fact that these powers might, by means 
of the machinery provided by the Constitution Act, be extended 
to other subjects such as some into which the Commission 
had proposed to inquire, did not authorize inquiry into such 
subjects. Isaacs J. and Higgins J., on the other hand, were of 
opinion that the Commonwealth Parliament posspsed the right 
to legislate for the purpose of obtaining information on existing 
matters which might form the subject of amendments to the 
Constitution. They based this conclusion on the construction 
of the Constitution Act itself. They were further of opinion 
that since, as the rest of the Court agreed with them in holding, 
the Roval Commission Acts were not ultra viresj it was impos¬ 
sible to pronounce in advance that the questions sought to be 
put might not prove relevant to matters which were held by all 
the Judges to be proper subjects of inquiry. 

Their Lordships think that this last conclusion is entitled to 
weight. For even assuming that what can only be made rele¬ 
vant by an amendment of the Constitution is excluded from the 
class of subjects as to which the Commonwealth Government is 
entitled to insist on being furnished with information, it is 
hardly possible for a Court to pronounce in advance as to what 
may and what may not turn out to be relevant to other subjecte 
of inquiry on w’hich the Commonwealth Parliament is 
undoubtedly entitled to make laws. If in order to render the 
powers given by Royal Commissions Acts intra vtres it is 
sufficient that they should be ancillary to possible subjects of 
present legislative capacity, as distinguished from being incidents 
in actual legislation about such subjects, it is not easy to say 
that the questions proposed in the present case to be put, and 
the documents sought to be obtained, are not relevant as 
throwing light on possible legislation. For sec. 51 of the Con¬ 
stitution Act, which defines the legislative capacity of the Com¬ 
monwealth Parliament, extends to subjects such as trade and 
commerce with other countries and among the States, taxation, 
bounties on production or export, statistics, and trading cor¬ 
porations formed within the limits of the Commonwealth. 
When their Lordships turn to the description of the information 
asked for as set out in the schedule to the summons which was 
served on the general manager of the Company, they find that 
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the scope of this description is indeed very wide, extending as 
it apparently does to the entire field of the Company’s affairs, 
including its internal management. Its financial history and 
details of its transactions are called for, including the mode of 
its appropriation of profits. Particulars are, for example, to 
be given of its replacement and depreciation funds; of its 
“ sundry creditors and suspense accounts;” of the cost price and 
present value of each of its refineries and mills; of the cost 
price and present value of its stocks and sugar; of the way 
in which its estimate of net profits has been arrived at; of the 
cost per ton of refining, taking by-products into account; of the 
quantity of sugar cane crushed and the extraction results show¬ 
ing the percentage of loss in manufacture with the cost of 
manufacture in detail; of the names of the growers of the cane, 
and the analyses of the cane in each case; of the average 
prices received from wholesale buyers, with the rebates and 
discounts allowed, and of the resolutions of the directors relative 
to the prices which should be paid for cane and raw sugar, and 
at which refined sugar should be sold. These are examples 
taken from a series of questions which obviously must disclose 
many details of the mode in which the Company cariues on i s 
business. To be compelled to answer them is a serious inter¬ 
ference with liberty. But if there exists a right in the Govern¬ 
ment of the Commonwealth to put them, so far as relevant to 
a merely possible exercise of its actual legislative powers, the 
policy of doing so is something on which their Lordships aie 
neither at liberty nor competent to express an opinion, and it 
seems to them impossible to say in advance which of these 
questions, if they can be insisted on at all, may not turn out in 
the course of a prolonged inquiry to be relevant or even necessaip^ 
for the guidance of the legislature in the possible exercise of its 

powers. . .. i. f 

But there remains the question which goes to the ro^ ot tne 

controversy between the parties. Were the Royal Commis¬ 
sions Acts intra vires of the Commonwealth Parliaments ims 
is a question which can only be answered by examining e 
scheme of the Act of 1900, which established the Commonw^lth 
Constitution. About the fundamental principle of that con¬ 
stitution there can be no doubt. It is federal in ® ® 
sense of the term, as a reference to what was established on a 
different footing in Canada shows. The British North America 
Act of 1867 commences with the preamble that the then pro¬ 
vinces had expressed their desire to be federally united in^ 
one Dominion with a Constitution similar in principle to that 
of the United Kingdom. In a loose sense the word federal 
may be used, as it is there used, to describe any arrangemen 
under which self-contained States agree to delegate the^ 
to a common Government with a view to entirely new Constitu¬ 
tions even of the States themselves. But the natural and 
literal interpretation of the word confines its application to cases 
in which these States, while agreeing on a measure of delegation, 
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vpt in the main continue to preserve their original Constitutions. 
Now as regards Canada, the second of the Resolutions passed 
at Quebec in October 1864, on which the British North America 
Act was founded, shows that what was in the minds of those 
who a<^reed on the Resolutions was a general Government 
charged with matters of common interest, and ne^y and merely 
local Governments for the Provinces. The Provinces were to 
have fresh and much restricted Constitutions, their Governments 
being entirely remodelled. This plan was carried out by the 
Imperial Statute of 1867. By the 91st section a general power 
was given to the new Parliament of Canada to make laws for 
the peace, order, and good government of Cana^da without 
restriction to specific subjects, and excepting only the subjects 
specifically and exclusively assigned to the Provincial Legisla- 
turcs bv sec 92 There followed an enumeration of subjects 
which were to be dealt with by the Dominion Parliament, but 
this enumeration was not to restrict the generality of the power 
conferred on it. The Act, therefore, departs widely from the 
true federal model adopted in the Constitution of the Unitea 
States the tenth amendment to which declares that the powers 
not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respec- 
tivelv or to their people. Of the Canadian Constitution the 
true View appears, therefore, to be that, although it was founded 
on the Quebec Resolutions and so must be accepted as a treaty 
of union among the then Provinces, yet when once enacted by 
the Imperial Parliament it constituted a fresh departure, and 
established new Dominion and Provincial Governments with 
defined powers and duties both derived from the Act of the 
Imperial Parliament which was their legal source. 

In fashioning the Constitution of the Commonwealth of Aus¬ 
tralia the principle established by the United States was adopted 
in preference to that chosen by Canada. It is a matter of 
historical knowledge that in Australia the work of fashioning 
the future Constitution was one which occupied years of pre¬ 
paration through the medium of conventions and conferences in 
which the most distinguished statesmen of Australia took paru 
Alternative systems w^ere discussed and weighed against each 
other with minute care. The Act of 1900 must accordingly be 
regarded as an instrument wdiich was fashioned with great 
deliberation, and if there is at points obscurity in its language, 
this may be taken to be due not to any uncertainty as to the 
adoption of the stricter form of federal principle, but to that 
difficulty in obtaining ready agreement about phrases which 
attends the drafting of legislative measures by large assem¬ 
blages. 

Their Lordships will now examine the Commonwealth of 
Australia Constitution Act in the light of these obser\''ations 
with a view to answering the question whether the Royal 
Commissions Acts of the Australian Parliaments were within 
the powers which by this instrument were transferred by the 
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federating Colonies to the new Central Parliament. It is plain 
that excepting in so far as such jjowers were so transferreui they 
remained exclusively vested in the States. This results not 
merely from the broad principle laid down in sec. 51, to which 
reference will presently be made, but from sec. 107, w'hich enacts 
that “ every power of the Parliament of a Colony which has 
become or becomes a State, shall, unless it is by this Constitu¬ 
tion exclusively vested in the Parliament of the Commonwealth 
or withdrawn from the Parliament of the State, continue as at 
the establishment of the Commonwealth, or of the admission or 
establishment of the State, as the case may be.” At the time 
of federation, the federating Colonies possessed full powers, 
delegated to them by the Imperial Parliament, of Icgislatmg 
for the peace, order, and good government of their people. It 
is clear that the powers which the Royal Commissions Acts 
affect to exercise, of imposing, under penalties, new duties on 
the subjects or people residing within the individual States, were 
before federation vested in the legislatures of these v.,tates. If 
so, the burden rests on those who affirm that the capacity to 
pass these Acts was put within the powers of the Cornmon- 
wealth Parliament to show that this was done. In oidei o 
see whether this burden can be discharged, it is necesaaiy o 
look closely at the wording of sec. 51. The section commences 
by declaring that the Parliament of the Commonwealth shall, 
subject to the new Constitution, have power to make laws or 
the peace, order, and good government of the Commonwea n 
But this power is not conferred in general terms. It f 

the corresponding power conferred by sec. 91 of tlie Canac la 
Constitution Act of 1867, restricted by the words which 
immediately follow it. These words are “ with respect to, an 
then follows a list of enumerated specific subjects. le i 
Lordships have already referred to the material heads in i 
list. None of them relate to that general control 
liberty of the subject which must be shown to be ® . 

if it is to be regarded as vested in the Commonwealth. , 

of course true that under the section the . 

Parliament may legislate about certain forrns of true , ‘ 
bounties and statistics, and trading corporations. *^1 

lation might possibly take the shape of Statutes requiring and 
compelling the giving of information aboi^ these subjects 
specifically. But this is not what the Royal 
purport to do. Their scope is not restricted to any 
subject of legislation or inquiry, and no legislation has v: a 
been passed dealing with specific subjects such t ;clo*inn 

their Lordships have referred as matters to which . • 

might have been directed giving sanction to some of the q 
which the Royal Commissioners are now rnaking. i x 

field of the Royal Commissions Acts which are to PP * -x 
any Royal Commission, whether issued under statutory author y 

or under the Common law powers . ^„„u;ccts 

beyond any of the first thirty-six of the classes 
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enumerated in the section. It rvas held by Isaacs J. and Higgi^ 
J that the inquiries directed by the Commission m^ight well be 
relevant to the question of the desirability of a. change of the 
Constitution, which might take place either under the express 
provisions of sec. 128 by special legislation passed under certain 
conditions and approved after a referendum in the States or 
possiblv under sub-head xxxviii. of sec. 51, which enables the 
exercise bv this Commonwealth, at the request or vath the 
concurrence of the Parliaments of all the States directly con¬ 
cerned, of any power which could at the establishment of the 
Constitution be exercised only by the Parliament of the United 
Kingdom or the Federal Council of Australia. But their Lord- 
ships think that the answer to this argument given in the 
iudVments of the Chief Justice and of Barton J. is conclusive. 
Nonsuch power of changing the Constitution and thereby 
bringing new subjects within the legislative authority of the 
Commonwealth Parliament, has been actually exercised and 
until it has been it cannot be prayed in aid. No doubt tne 
Act of 1900 contains large powers of moulding the Constitution. 
Those who framed it intended to give Australia the largest 
capacity of dealing with her own affairs, and the Imperial 
Statute enables her to act without coming to the mother Parlia¬ 
ment. But the people of Australia have elected to put into the 
Act restrictions on change of another kind. Their Lordships 
are called on to interpret the legislative compact made between 
the Commonwealth and the States, and they have to determine 
on the language of the Statute what rights of legislation the 
federating Colonies declared to be reserved to themselves. it 
is clear that any change in the existing distribution of powers has 
been safeguarded in such a fashion that on a point such as that 
before the Board the Commonwealth Parliament could not 
legislate so as to alter that distribution merely of its own 

motion. ^ • j r 

Nor in their Lordships^ opinion, is the question carried further 
bv sub-head xxxix.. which declares to be vdthin the legislative 
capacity of the central Parliament matters incidental to the 
execution of any power vested by this Constitution m the P^- 
liament or in either House thereof, or in the Government of the 
Commonwealth, or in the Federal Judicature, or in any depart¬ 
ment or officer of the Commonwealth. These words do not seem 
to them to do more than cover matters which are incidei^ in 
the exercise of some actually existing power, conferred by 
Statute or by the common law. The authori^ over the 
individual sought to be established by the Royal Commissions 
Acts, the new offences which they create, and the dr^tic powers 
which they confer, cannot, in their Lordships* opinion, be said 
to be incidental to any power at present existing by Statute or 
at common law. A Royal Commission has not, by the law^ 
of England, any title to compel answers from witnesses, and 
such a title is therefore not incidental to the execution of i^ 
powers under the common law. And until the Commonwealth 
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Parliament has entrusted a Royal Commission with tlie statu¬ 
tory duty to inquire into a specific subject legislation as to 
which has been by the Federal Constitution of Australia assigned 
to the Commonwealth Parliament, that Parliament cannot 
confer such powers as the Acts in question contain on the 
footing that they are incidental to inquiries which it may some 
day direct. Having arrived at this conclusion, their Lordships 
do not think that the Royal Commissions Acts in the form in 
which they stand, could, without an amendment of the Consti¬ 
tution be brought within the powers of the Commonwealth 
legislature. Their Lordships hesitate to differ from Judges 
with the special knowledge of the Australian Constitution w^\ch 
the learned Judges of the High Court and not least the Chief 
Justice and Barton J. possess, but the question they have to 
decide depends simply on the interpretation of the language of 
an Act of Parliament, and in the present case they have fonned 
a definite opinion as to the interpretation which must be placed 
on the words used. Without redrafting the Royal Commissions 
Acts and altering them into a measure with a different purpose, 
it is, in their Lordships’ opinion, impossible to use them as a 
justification for the steps which the Royal Commission on the 
sugar industry contemplates in order to make its inquiry 
effective. They think that these Acts were ultra vires and void 
so far as they purported to enable a Royal Commission o 
compel answers generally to questions, or to order the production 
of documents, or otherwise to enforce compliance by tne 
members of the public with its requisition. 


^ In ** Legislative and Executive Powers in Australia ”, at pp. 
263-264, Dr. Anstey Wynes suggests that in applying the prin¬ 
ciple of this case, there may be a difference between legislative 
and executive power. The Privy Council rules against the 
possibility of laws incidental to the legislative power in gener^, 
there must be a particular legislative power actually in exercise 
as the “ peg ” on which to hang an “ incidental ” law. But tne 
executive is an instrument of government continually function¬ 
ing. and hence it is possible to have laws which are incidental, 
not to particular executive powers, but to the executive powe 
in general. This reasoning would seem to apply also to 

judicial power. 
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{Incidental powers. Ex post facto laws. CrimiTml 
common law of the Commonxuealth. Ongiiml jurisdiction of 

the High Court.) 

The King v. Kidman and Others’. 

FKidman and others were presented before Griffith C.J. and 
a jury in the original jurisdiction of the High Court on a coun 

1 (1915) 20 CL.R. 425 (H.C.). 
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of conspiracy to defraud the Commonwealth. The count was 
in a form appropriate either to a common law offence or to an 
offence under the Crimes Act 1915 (No. 6 of 1915), which made 
such conspiracies punishable whether entered into before or 
after the Act. Griffith C.J, referred to the Full Court five 
questions of law, of which the most important were (1) whether 
tlie restrospective provision of Act No. 6 of 1915 was valid, and 
(2) whether the Commonwealth could confer upon the High 
Court original jurisdiction in respect of offences against the 
common law.] 

Isaacs J.:_(1) I am of opinion that the retrospective pro¬ 

visions of the Act No. 6 of 1915 are within the competence of 
the Parliament of the Commonwealth. 


The question depends entirely on the meaning of sub-sec. xxxix. 
of sec. 51 of the Constitution. The construction will probably 
be aided by first considenng what is included in the words “ any 
power vested by this Constitution in the Government of the 
Commonwealth.” Whenever any such power is given, there 
is given with it by implication every ancillary power that is 
necessary to the existence of the Government, and tlie proper 
exercise of the direct power it is intended to execute. Such 
ancillary powers must, in my opinion, be truly “ incident ” to the 
main powers, in other words they must be impliedly included 
in the grant. That is how I understand the maxim Quando 
lex aliquid concedit, concedere videtur et illud, sine quo res ipsa 
esse non potest. 

In Barton v. Taylor^ Lord Selhome, speaking for the Judicial 
Committee, and referring to the powers incident to or inherent 
in the New South Wales Legislative Assembly (without express 
grant), said that whatever, in a reasonable sense, was necessary 
for the purposes of its existence and the proper exercise of its 
functions was impliedly granted by its mere creation. ‘‘ But,” 
said his Lordship, ‘‘ for these purposes, protective and self¬ 
defensive powers only, and not punitive, are necessary.” Fur¬ 
ther on he observed;—“The principle on which the implied 
power is given confines it within the limits of what is required 
by the assumed necessity.’* 

It will, therefore, be clearly obser^'ed that where an executive 
body is created, and has among other functions, that of safe¬ 
guarding the revenue and making contracts under which that 
revenue is to be paid, it has an inherent right of self-protection, 
and of defending from invasion by direct interference the revenue 
and the actual making of its contracts. A man attempting to 
steal Commonwealth treasure may be resisted to death; a man 
obstructing any Commonwealth officer in the performance of his 
duty may be thrust aside with all the force necessary to enable 
the officer to perform his duty. 

All this is implied executive power, but punishment, whether 
regarded as retribution or as a deterrent, is beyond the scope 


2 (1886) 11 App. Cas. 197, at p. 203. 
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unpunished? In my view, at the moment it occurs, the Com¬ 
monwealth being entitled to freedom from molestation, the 
matter is one incidental to the execution of the Commonwealth 
power; it does not cease to have that character when completed 
and past. And being of that character, it would in my opinion 
be cognizable by the Parliament under sub-sec. xxxix. No 
doubt such a law would be an ex post facto law, in the sense 
that certain punishment was attached to the act. But it would 
not be ex post facto converting a lawful act into an unlawful 
act, even if that circumstance is material. No act that is a 
breach of the law at the time it is done, is innocent. It may 
be that the law has not then affixed penal consequences to it; 
but that does not affect the quality of the act itself. Conse¬ 
quently, such a law as is supposed, though ex post facto in 
relation to the public treatment of the man who has already 
offended, is not necessarily unjust, and is certainly confined to 
a “ matter incidental to the execution of a power. 

Such a Statute is the English Trading with the Enemy Act 
1914, followed by the Commonwealth Act on the same subject, 
but utterly unsustainable restrospectively unless the Parliament 
has power to pass ex post facto laws with reference to the 
limited subject matters under its control, where it thinks the 
occasion so grave as to demand such measures. There is no 
prohibition in the Australian Constitution against passing ex 
post facto laws, as there is in the American Constitution, both 
as to the States and the United States. The prohibition to the 
United States apparently assumes that Congress would otherwise 
have had the power. Therefore, in my opinion, no distinction 
can be validly drawn between ex post facto laws—regarding 
them as criminal only—and any other kind of retroactive laws. 
A retroactive law, that is, a restrospective law in the true sense, 
is one which “ provides that as at a past date the law shall 
be taken to have been that which it was not (per Buckley U.J. 
in West v. Gwynne^). That does not include an Act which only 
alters existing rights as from the date of the Act. 

It is obvious that if an ex post facto Act is invalid because it 
is ex post facto, it is not because criminal consequences are 
attached but because it is restrospective, and the same fate 
must, under the Australian Constitution, attend an Act which 
attaches civil consequences. Nor can any distinction be 
founded on the mere difference between making a past lawful 
act unlawful, and a past unlawful act lawful. (See Young v. 
Adams^). The question cannot, therefore, turn on whether a 
Statute is ex post facto or not, but whether the subject dealt 
with — either restrospectively or prospectively—is a subject 
within the description contained in sub-sec. xxxix. 

Now, punishment is a deterrent, and in the recent case of R. 

V. Kupfer^ — a case under the Trading with the Enemy Act 1914 

♦ (1911) 2 Ch. 1. at p. 12. 6 (1915) 2 K.B. 321, at p. 340. 

5 (1898) A.C. 469, at p. 476. 
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—Lord Reading C.J. said:—“ The object of the punishment is to 
prevent trading with the enemy; to deter persons who migl.t be 
tempted for thi sake of gain to engage m operations detrimental 
to tL interests of this realm ”, etc. So long only as the ex post 
facto law deals with matters which were, when they arose, 
incidental to the execution of a power, and therefore of the same 
character and quality as if they had arisen since the passing of 
the Act, I can see no reason why the same consideration o 

deterrent punishment is not applicable to the past 
future. The only distinction that exists between the two is 
that in the one case there was not the fear of punishment when 
the act was done, and in the other there is. The knowledge of 
wrongful conduct is the same in both. But the Parliame 
powem are not confined to creating 

toreatening as to future acts, but extend to dealing tilth the 
conduct, which in its opinion deserves it ami 

same warning and fear as a plenary Legislature within the ambit 
assigned to it. 

I consequently answer the first question in the affirmative. 

(2) As to the second question, except fm whatever crimes, if 
anv arise through contravention of the Constitution, and are 
not’incited in sec. 75 (iii.l, and except for 'vhatevcr crimes 
are cognisable under the admiralty and maritime lorisdiction 
this question should strictly speaking be answered m the 

Rut the fourth question should be considered with it. Taking 
thf subject matter of the two questions together, position, in 
my opinion, stands thus. Sec. 75 (in.) declares that In all 

matters in which the Commonwealth . . . is 

Hiah Court shall have original jurisdiction. Matters 

tocfude all justiciable causes of suit, whether civil or crmmal. 
Prosecutions for crimes are always at the suit of th® 

(See Halsburv’s Laws of England, vol. ix., p. 233, and Short 
& Mellor’s Crown Practice, p. 2.) The rule of law that the 
King cannot himself give judgment even m his own Court of 
Kini’s Bench is, as Coke says (4 Inst., 71), because he cannot 
be judge in his own cause. The learned writer adds.— his 
owrcause” includes “ all pleas of the Crown; as all of 

treasons, felonies, and other pleas of the Crown which eicon- 
gruo are aptly called propnae causae regts, because they are 

placita coTOnae regis.” 

The third sub-section of sec. 75 therefore includes matters as 
to which the King in right of his Commonwealth complains of 
some breach of public law to which a penal f "^oquence is 
attached. That breach of public law is not confined to Statute 
law. It is an offence at common law to ob^ruct the execution 
of an Act of Parliament (per Ashurst J. in R. v. Smith ). 

It has been urged, however, that an offence at common laiy is 
not a “ommonwealth offence—that is. it is not an offence against 

■7 (1780) 2 Doug. 441, at p. 
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the King in right of his Commonwealth, but against the King 
in right of his State in the place where the offence was com¬ 
mitted It is inconceivable that the Commonwealth which, 
within'its own sphere of power, is supreme—can be left depen¬ 
dent for the effective exercise of its functions upon the permissive 
action of anv State or all of them. The Commonwealth carries 

it—except where expressly prohibited—all necessary powers 
to protect itself and punish those who endeavour to obstruct it. 
The common law of England was brought to Australia by the 
first settlers, and remains, as the heritage of all who dwell upon 
the soil of this continent, in full force and operation, except so 
far as it has in any portion of the land been modified by a compe¬ 
tent Legislature. For State purposes and jurisdiction State laws 
may provide differently. But they cannot restrict the operation 
of the Constitution, and whatever it implies is the law of Aus¬ 
tralia, as much as if it were expressly so written. The necessary 
implication of unrestrictable right to perform its functions as 
a sovereign power—because in law it is the King who acts— 
carries with it the corollary that obstruction to the King in the 
exercise of his Commonwealth powers is, at common law, an 
offence with reference to the Constitution, and not with 
reference to any State law or the State Constitution. It is 
entirely outside the domain of the States. It was forcibly stated 
by Miller J., when delivering the opinion of the Court in 
Neaglc's Case®, that “ there is a peace of the United States.” 
So here, there is a peace of the Commonwealth, not because 
there is a special common law of the Commonwealth, but 
because the common law of Australia recognizes the peace of 
the King in relation to his Commonwealth, by virtue of the 
Constitution, just as it recognizes the peace of the King in 
relation to each separate State. The idea was well expressed 
in the Western Union Telegraph Co. Cose’ in these words: 

” There is no body of federal common law separate and distinct 
from the common law existing in the several States in the sense 
that there is a body of Statute law enacted by Congress separate 
and distinct from the body of Statute law enacted by the several 
States. But it is an entirely different thing to hold that there 
is no common law in force generally throughout the United 
States; and that the countless multitude of inter-State com¬ 
mercial transactions are subject to no rules and burdened by no 
restrictions other than those expressed in the Statutes of 
Congress.” Mutatis 7nutandis, those words are applicable to 
Australia. Parke B. said, in his observations on the codifica¬ 
tion of the criminal law, “ the rules of the common law have 
the incalculable advantage of being capable of application to 
new combinations of circumstances perpetually occurring ” (see 
Brailsford^s Case’®). 

If, then, by the common law, as applied to the new fact or 
combination, in this case the sovereignty created by the Con- 

8 (1889) 135 U.S. 1. at p. 69. (1905) 2 KJB. 730. at p. 739. 

9 (1900) 181 U.S. 92. at p. 101. 

[ 144 - 14 6] 
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oIRution Act which the King exercises by new representatives in 

fErsr;. 

proper officer to prosecute is the Attorney-General. .. 

Certain requirements as to ’"^s’of th"*^Judiciary 

S'lSS.-S X sxx &;jV 4 r X. 

indictable offence “ against the laws of the 

Whatever that last phrase may mean in one place, it m 

""AU that'remaTns is to inquire whether the charge of a con¬ 
spiracy to defraud the Commonwealth is the 
offence of the necessary nature. J"?*'’ .'® ,f o.^,ert act 

that the agreement to do an act *uj act agreed 

<‘To defraud,” says Buckley L.J. m in ^ . . , aeceit 

Finance Corporation'^, ‘ is to d<=pnve by dec • ^ ^ 

ford'®, and the cases there cited. • j- to the 

In the result the chain is complete: (1) J^e 

ecTurt to entertain a charge of ?*«°““f5encTar to 

Commonwealth; (2) pewer m the indict ivithout the 

rSi±'.5“s'o‘;; S’ .. .h. 


11 (1860) 8 Cox C.C. 356, at p. 3^ 

12 (1868) L.R. 3 H.L. 306, at p. 328. 

13 (1901) A.C. 495. t446-447] 


14 (1905) 2 K.B. 730. at P 746. 

15 (1903) 1 Ch. 728. at p. 732 

16 0905) 2 KB. 730, at p. 745. 
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charge. To this should be added (5) that the charge is not 
limited in form to the Statute, and therefore will apply to both 

the Statute and the common law. ^ - xi. 

I ought to notice the suggestion that the enactment in the 
form of a declaratoi'y Statute of what is the common law might 
be regarded as statutory law of the Commonwealth. I do not 
think so any more than if the Commonwealth were to pass in 
the same wav a declaratory Act embodying an Imperial Statute. 
“ The law,” would owe nothing of its force to Commonwealth 
enactment! There is no power that can be pointed to in the 
Constitution enabling the Parliament to enact the common law 
as such, or to modify the common law as such. What authority 
it possesses in this respect must arise out of some power con¬ 
tained in the Constitution. If in form enacting a punishment 
for a common law offence the punishment is declared to be less 
than that at common law, the Act could be taken as controlling 
the Courts as to the extent of punishment they could validly 
impose. It would be a fetter on the power of the Court's 
discretion as to the sentence that could be passed. That might 
well be allowable, and to that extent be true law. But other¬ 
wise I think a mere declaration of the common law is of no 
inherent force however convenient it might be for purposes of 
reference. If, for instance, it incorrectly represented the 
common law, it would have to be disregarded, unless, of course, 
it proved to be the valid exercise of some specific power, express 
or implied. 

For the reasons I have given, I agree that the motion to quash 
the indictment ought to be refused. 

Higgins J.:—These questions are reserved, I understand, 
under sec. 18 of the Judiciary Act 1903-1915, as sec. 72 does not 
apply to the case. It has been assumed, rightly or wrongly, 
that sec. 18 applies to criminal as well as to civil cases. 

The first question is as to the competence of the Australian 
Parliament to make the provisions of the Crimes Act 1915 (No. 
6 of 1915) restrospective. By sec. 2 it is enacted (by way of 
amendment of the Crimes Act 1914) that any person who 
conspires with any other person “ to defraud the Common¬ 
wealth ” shall be guilty of an indictable offence; the penalty 
attached being imprisonment for three years or less. By sec. 
3 it is enacted “ This Act shall be deemed to have been in force 
from the date of the commencement of the Crimes Act 1914 ” 
(29th October 1914). There is, therefore, no doubt as to the 
intention of the Parliament to make a conspiracy to defraud 
the Commonwealth between 29th October 1914 and 7th May 
1915 (the date of the commencement of the Crimes Act 1915) 
an indictable offence. There is no doubt that the Act of 1915 
was meant to be restrospective; and therefore the numerous 
cases which lay down the principle of construction against 
restrospective or retroactive operation are inapplicable. If the 
Act were an Act of the British Parliament with its plenary 
powers, the principle of construction must yield to the clearly 

[447-448] 
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expressed intention of the Legislature. But the question as 

to^the power of the Federal ParUament^a 

has no power to legislate except as to specified subjects—to U 

retrorpeotively, remains. For the of the q^st.on 

T TtiRv Resume—without in finv deciding t ^ 

apart from the Act No. 6, a conspiracy ^hrstate 

w-ealth does not constitute a criminal oftence within the bta 

law or otherwise. 

Now, there is not in our Constitution, as there is m Biitisl 

North America Act (sec. 91), any power to make H 

“the criminal law.” But our Constitution confers on the 

FSer^l ?Lrhament powex- to make kuys fo.- ^ 

'bfthis CoStTon in the Parhament or in cither House Htereof 
or in the Government of the Commonwealth, or " f"e l^aera^ 

sr- Th.'".s ^=.d 

Smed more directly at the object, taxation; and ,‘f 

:,r.r :.“s‘:ki 

for carrying into execution the on the other 

hand'one woufd Mer t^t the law in question he 'ito^fxa- 

the thin^ t^om tfe'Tan^aTe of 

rT in M’CxiUoch V Maryland'’’, that he was prepared to hold, 
^vinTn^penS/of the''" necessary and P-P-’ ebt 

Congress had power fo ’“'Xr^axes to Lrr“w money, to 

x,s/r',vr“ s 5SY""T“¥?5 £ r^r; 

veniently collected and disbursed l?ven if we adopt a 

s “ti.; ;; 

17 (1819) 4 Wheat. 316.437. 
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pach and all of the subjects of legislation mentioned in the first 
thirty-eight plaeita of sec. 51; for a fraud on the Common- 
we^th affects it finances, and to cripp e the finances tends to 
wIpU, more or less, the exercise of all the legislative powers, 

and the execution of all the laws. . , 

But pi. xxxix. of sec. 51 seems to me to put beyond doubt t^e 
newer of the Parliament to make laws as to frauds on the Com¬ 
monwealth and for punishment of those who have been guilty 
of such frauds or have conspired to commit them. It gives to 
the Parliament power to legislate with respect to “ matters inci¬ 
dental to the execution of any power vested by this Constitution 
ir. ihc. VfirliAment ... or in the Government of the Com- 
l^h The Government of the Commonwealth 

the Governor-General acting with the advice of his Executive 
Council- and his power “extends to the execution and main¬ 
tenance’of the Constitution and of the laws of the Common- 
wPAlth ” fsecs. 61, 62). The Government has to receive the 
revenue and pay the expenditure of the Commonwealth (secs. 
81 83 etc ) Frauds on the Commonwealth, and the punish¬ 
ment of such frauds, as well as protection from such frauds ^e, 
in mv opinion, “matters incidental to the execution of the 
powers vested by the Constitution in the Government of the 
Commonwealth, as well as those vested in the Parliament; and 
it follows that Parliament may make laws making such frauds 
punishable as crimes. 

It is urged, however, that past frauds, and past conspiracies to 
defraud, and the punishment thereof, are not “ matters inci¬ 
dental to the execution of any power vested in the Govern¬ 
ment* because they do not help the future execution of such 
powers. The word “ future ” is not used; pi. xxxix. is irrespec¬ 
tive of the time of execution, whether past, present or future. 
No doubt a provision making criminal and punishable fu^re 
acts would have more direct tendency to prevent such acts than 
a provision as to past acts; but whatever may be the excellence 
of the utilitarian theorv of punishment, the Federal Parliament 
is not bound to adopt that theory. Parliament may prefer to 
follow St. Paul (Romans, ix., 4), St. Thomas Aquinas, and 
many others, instead of Bentham and Mill. To carry out its 
powers under the Constitution, the Government must have 
money and property; and to legislate so as to make criminal 
and pimishable any frauds which reduce that rnoney or property, 
is to “ make laws with respect to matters incidental to the 
execution “ of the powers “ vested by this Constitution in the 
Government ” as well as of the powers vested in the Parliament. 
If the frauds, and conspiracies to defraud, which are incidental 
to the administration of the government, as well as to all big 
financial undertakings, have not been criminal and punishable 
before, Parliament can make them criminal and punishable— 
whether they were committed before, or are committed after, 
Parliament legislates on the subject. 

[450-451] 
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We have not been referred to any words in the ConstHution 

which point to any limitation of the plenary powers ot ti e 

Federaf Parliament so loop; as tl.e Parliament keeps 

ambit ot the subjects of lesislation specifically a*®'*?"®'' 

The British Parliament, admittedly has "-e 

retroactive* and I know of no instance in which a Legislatuic 

created by the British Parliament has been held ^ have ove - 
steoned ite powers by making legislation retroactive. Theic 
are^plenty oi passages that can be cited showing the ^^1^' 
diency and the injustice, in most cases, ^^/^SJ^l^ting f r ^ 

of interfering with vested rights, and of making acts 

Unlawful which were lawful when done; 

Ho not raise any doubt as to the power of the Legislature to 
nass retroactive legislation, if it see fit. Tlie maxim luns. 
Nova constitutio futuHs jorrnam t/Hponerc 
The word used is “ debet” not » potest Ihi. 

system, whether it be right or wrong. It is . il 

French Code; for, even in civil matters, „ 

l<n ne dispose que pcnir Vavenir; elle n’a point oTaUainder 

fCnde Civil 2) The British Parliament, by Acts of attaind 

S otherwise, has made crimes of acts after the acts 

mitted, and men have been executed for the cruues, ancl-unle^ 

the contrary be provided in tlie Constitution—a 
Legislature of the British Empire has, unless the 9o"-^ t ‘ 
provide to the contrary, similar power to make its b otu e 
?etro^tive. The general position is stated by the Judicial 

^aTcSrof - pS“ EegLXe Tth? Province of 

t“hu:"-^‘w"h"r the ^British forth America^ Act -acted 

that there should be a Legislature for O^^ari t ^ 

Legislative Assembly should have • j-elation to 

laws for the Province and for in 

the matters enumerated m sec. 92, it conterrea P nf the 

any sense to be exercised by delegation from or as „ ample 
Infperial Parliament, but authority as 

vyitkin the limits prescribed by sec. 92 as the I p ^ ^ » 

ment in the plenitude of its power P°-"-t,rttsrwor^ were 

iHodge V. It is to be legislature 

used with reference to a provincial Legislature a t, . , 

orilmHed specified powers. The residuary powers of leg.sla^ 

tion are committed by the British North ^merwa A t t th 

Parliament of Canada; so that it cannot ^us- 

unqualified language is inapplicable powers The power 

tralia, which also has on y retfoLtTve legislatfon is 

of a provincial Legislatuie to m nrovince of Quebec— 

actually exemplified in seUsll'^ In that case, it 

L’Union St. Jacques de ^-vincial legislation 

was held by the Council that the provm^^^^^^^ e-tracts, 

was valid although it reduced liabilities under exisui g 

A 117 nf n 132 ’’ ( 1874 ) L.R. 6 P-C. 31. 

18 (1883) 9 App. Cas. 117, at 
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It was not a case of bankruptcy—the debtor was not a banlo-upt; 
and the power to make laws as to bankruptcy was vested in the 
Dominion Parliament, not in the provincial Legislatures. 

Much stress has been laid, however, on the argument that to 
make a man punishable for acts already comrnitted for joining 
in a conspiracv to defraud the Commonwealth before the Act 
made it a crime, is not conducive to the protection of the Com¬ 
monwealth Treasury. Even if the word used were conducive 
and not “ incidental,’' it is by no means clear to me that the 
enactment, making such a conspiracy before the Act punishable 
as an indictable offence, is not, or cannot be, a law with respect 
to matters conducive to the execution of the powers vested by 
the Constitution in the Parliament and in the Government. 
Why may not punishment for a conspiracy to defraud before 
the Act operate possibly as a deterrent gainst further frauds? 
Moreover by making the conspiracy to defraud before the Act 
an indictable offence, the provision for search wanants becom^ 
applicable Any justice of the peace, suspecting on reasonable 
grounds that there is in some house anything with respect to 
which an indictable offence has been, or is suspected on 
reasonable grounds to have been committed, or anything 
that on reasonable grounds is believed to be intended for use 
in commiting any such offence, may authorize a constable to 
enter the house and seize any such thing (sec. 10). The pro¬ 
vision now impugned may lead to the recovery of money or 
goods fraudulently obtained, or to the seizure of things intended 
to be fraudulently used; or it may lead to men being put 
under lock and key who have special knowledge of the workings 
of the departments and who have already conspired to defraud 
them. But the word actually used is “ incidental," not “ con¬ 
ducive”; and Parliament may legislate with respect to any 
matter ” incidental ” to the execution of any power of the 
Government. ” Conducive ” looks to some future result; 
incidental has no connotation of time. Expenses are “inci¬ 
dental ” to the execution of the powers of the Commonwealth 
as to naval and military defence; they can hardly be said to be 
conducive to it. In the Standard Dictionary “ incidental is 
explained as meaning “ occurring in the course of or coming as 
the result or an adjunct of something else; concomitant; as 
incidental expenses.” 

It is clear that pi. xxxix. of sec. 51 was not meant to limit, it 
was meant to increase, the powers of Parliament to make laws; 
and there is not one word, from first to last, to indicate an 
intention to withhold from the Federal Parliament the same 
absolute discretion as the British Parliament itself has, with 
regard to past events as well as present and future—provided 
that the Federal Parliament confine itself to the specified 
subjects and matters incidental to the execution of the legisla¬ 
tive executive and judicial powers. It is admitted that the 
* Parliament has power to make retroactive laws as to specified 
subjects of legislation, such, e.g.y as “naturalization”; and it 

[452-453] 
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would need a violent straining of the wide words of tlic power 
to make laws for incidental matters if lye were tu read into 
them a prohibition of retroactive laws designed for the enfoue- 
mLt of the substantive laws. If we did so. we should he 
adding to the Constitution, without express words the - 

tion of ex post facto laws which is expressly contained in the 

American Constitution, and omitted from ours. 

I am of opinion that the first question should be answered in 
the affirmative. If this question he so answered beeonies 
unnecessary to answer the other question. I do ‘ 
commit myself prematurely to any dogma t 

is called the “ common law of the Commonwealth , 
concur with the Chief Justice in thinking that the 
United States Courts which reject the existence of 
law of the United States, are—to say the least—inapplicable to 

our Constitution. ^ ^ 

iGavan Dujjy and Rich JJ. delivered a separate joint opinion, 

and Powers J. a separate opinion agreeing m substance wiu 

Higgins J., but they expressed no opinion on the question oi me 

“ common law of the Commonwealth.”] , , , , ^ 

C.J. in a separate opinion held that , 

(xxxix.) did not authorize ex post facto law’s, though it wouia 
authorize law^s restrospectively validating acts of the Executive 
Goverment; but he held that there is a “ common 
Commonwealth,” and that the indictment charged an act wliic 
was an offence against that law, and that Act Tso. 6 of 1915 
valid as prescribing the procedure and penalty m respect ol suci 

offence.] 

*^”ATthough Griffith C.J. and Isaacs J. differed as to the exis- 

tence of a general common law of the Commonwealth, icy 

agree that there are common law crimes against the Crown m 

right of the Commonwealth and that the High Court may be 

given jurisdiction to try such offences. The reasoning 

J on that matter is more consistent than that of 

with the doctrine of the “ indivisibility of the Crown affirmed 

in the Engineers* Case. 

1453-454] 

41. 

{Incidental powers. Industrial arbitration and conciliation.) 
Stemp V. Australian Glass Manupactubebs Co. Ltd. . 

Barton A.C.J.:—This is an appeal by way of 

The appellant, who was prosecuted .Con- 
persons by leave of the learned President of the Court “f 
ciliation and Arbitration, was, like them, co^^nded on a 
information which charged that he, being an employee of ^ 

Australian Glass Manufacturers Co. Ltd. n^anv one 

■ an industrial dispute extending beyond the limits of a y 
1 (1917) 23 C.Ii.R. 226 (H.C.). 

[231-232] 
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s«. («»ely in ‘1.. SUte ot N.W South W.,.., 

Strike the said defendant acting in combination with 

Sher employees of the said Company and as a 

“'“IT r Tliro:oS.S'<.?r.?H£ rf,1?%-“... -o* 

Io-'m undo, th. C„»m.nw..llh Ooo- 

.r.? »‘LcoZt of .'ny 

pS;.‘’r.'‘ny':hlo\ m .h. n.,„„ .t . ...k-ou. o, 

“'tI,'' ibTcTrn'p™*. to”', ponolly. and the appoUant aod 

"‘"Tta‘to"d”SS? ™d“ '..o, 4, which I. th. i„.jp,..a.l«» 

The word question, “includes the total or partial cessa- 

tio^of work ^y eniployees. ’ acting in combination as a means 

of enforirng compliance with_ the demands made by them or 

other employees on employers. +Vif» 

The appellant and his co-defendants were members pf the 
ASaSd Glass Bottle-Makers’ Union, an organization 

'^^The'^Court on the present occasion has not to 

evidence given in the case before the Police Magistrate. The 

point takfn on behalf of the appellant is simply that ^e section 

under which he was convicted is xdtra vires. 
eround in the order nisi that there was no industrial d.'spute 
within the meaning of the sub-section, that is to say. M mdus- 
trial dispute extending beyond the Imnts of any one State, that 
frround however, was abandoned before this Court. 

numbeT of authorities were cited to which it is not necessaij 
to refer since they are familiarly known. The cardinal rule is 
^ntained in the oft-cited passage from the judgment of 
Marshall C.J. in McCulloch v. Maryland^: “ We 
must admit, that the powers of the Government are lilted and 

that its limits are not to be transcended. . . . 

be legitimate, let it be within the scope of the Constitution, and 

all means which are appropriate, which are 

that end, which are not prohibited, but consist ,with the letter 
and spirit of the Constitution, are constitutional. the 

case of United States v. Fisher^ that great Chief Justice said, 
as to a provision there under discussion:— In construing this 
clause it would be incorrect, and would produce endless difficul- 
ties if the opinion should be maintained that no law w^ autho¬ 
rized which was not indispensably necessary to give effect to a 
specified power. Where various systems might be adopted for 
that purpose, it might be said with respect to each, that it was 
not necessary because the end might be obtained by other 
means Congress must possess the choice of means, and must 
be empowered to use any means which are in fact conducive 

2 (1819) 4 Wheat. 316, at p. 421. 3 (1804) 2 Cranch 358, at p. 396. 

^ ' [232-233] 
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to the exercise of a power granted by the Constitution.” This 
criterion has been adopted bv the Supreme Court of the United 
SateT^ mLVZer cises. This Court has on severa occas.ons 
it As has been well observed, the Constitution niaiks 
the Outlines of the powers granted to the national Legislatui e, 
lut doJ^^not^Ldert^ake. as "a code of laws would t°/™rate 
the sub-divisions of those powers or to specify all the 
executing them. Laws which, in the language o language 

Constitution, are “necessary 

of the Australian Constitution, incnlcntal - i 

of t^e po^er, are alike constitutional. Their wisdom and 

exnediency is a political question for Paihanient. „ * . i 

The extent of the Federal legislative 
bv my learned brother Isaacs in Australian Boot Trade Bm 

Federation v. Whybrow & Co A in ''‘^^LTowedTo^dd 
not open to the grantee of the power actually bestowed 5^ 

to its^efficacy, as it is called, by some further means outside tl 
limits of the power conferred, for the purpose of 
coping with the evils intended to be met. . . . the ^ 

m^st be taken as it is created, taken to the full. pon- 

In other words, in the absence of express statement to the co 
trary you may complement, but you may not ^tipplement a 
^tnted^ power.” I adopt that summary for application to the 
|J-esent case. Does this provision complement, or ^ocs it sup 

plement, the granted power to make laws for 
and good government of the Commonwealth with i^^P®^ “ 
.^conciliation and arbitration for the prevention and a 
ment of industrial disputes extending beyond the limits of a y 

°”sec*^ 6^(1) is in Part II. of the Act, which 

the introductory part. It precedes all the Parts which d 1 th 
tViP rreation iurisdiction, and functions of the Court, wun ine 

en1omem^nt’o\"orders and awards, the establishment a„d ,g its 
of organizations, the making of industrial agreements and tne 

misceUaneous provisions. In my view, th^ 

ground for the proper execution of the power in sec. S, j 
ff the Constitution, and the particular 

is designed to prevent the parties from .. which 

after the inceotion of an inter-State industrial dispute, wnicn 

iurisSnTo tL Court. The Legislature e^ld not ^ 

on the work of executing the power by means of eompuLory 

conciliation and arbitration without being 

and lock-outs were the most frequent and ^^e most « 
means of insisting on industrial demands ^Let^F keeping 
iiniust and without observing their disastrous effects in peeping 
S^i"ptt“s al arm’s length, often in a protracted strugg e accom- 

was among the very things which it must be the very o jec o 
4 (1910) 11 C.L.R. 311. at p. 
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conciliation and arbitration to prevent or minimize. But more; 
resort to either of them brought the parties necessarily into such 
drained relations with each other as rendered it the most difficult 
thing possible to bring them together for the settlement of their 
differences. Any strike or any lock-out in an industrial dis¬ 
agreement was calculated greatly to impede the effective execu¬ 
tion of the power granted to compose disputes, inasmuch as it 
rendered the objects of such legislation much more difficult of 
attainment. The impediments to effective ^ttlement so caused 
were not limited to the actual participants in the dispute when 
Ltiial disDute had arisen. There were frequent sympa¬ 
thetic strikL by the partisans of strikers and sympathetic lock¬ 
outs by partisan emptoyers, and these, like similar conduct on 
the part of the actors in the mam dispute, were in pater or 
less degree impediments to tlie success of legislation for spie- 
ment So true are all these things that we find m the lep- 
lation of South Australia and of New Zealand six years before 
the establishment of Australian Federation, instances of clauses 
similar to that now in review, of which it is impossible to doubt 
that they were enacted for the purpose of removing obstacles to 
satisfactory conciliation and arbitration. I mention these two 
cases not for purposes of construction on the ground of conno¬ 
tation of the term conciliation and arbitration ” as legislatively 
applied but for the purpose of showing that legislators 
previously realized the existence and the magnitude of this 
great obstacle to effective parliamentary dealing with the subject. 

Hence, when an industrial dispute had once occurred, it was 
deemed essential to restrain the parties from proceeding to extre¬ 
mities and if they could not agree without the intervention of 
a Court to prevent them at any rate from making their struggle 
more difficult to deal with by the added irritation of a cessation 
of work or the closing of the factory doors. What, then, was 
more natural and more reasonable than for Parliament to resolve 
to deal with strikes and lock-outs so far as they deemed it neces¬ 
sary and advisable to minimize their impediment to the effective 

execution of the power in question? . .v • 

That I conceive, is what Parliament has done in this case, 
and I find it difficult to imagine a provision more conducp to 
the success of the legislation, if that success in any degree 
depends, as it must largely depend, on the removal of such 

obstacles to its effective operation. 

To make this choice of means to an authorized end was to 

complement, and not to supplement, the power granted. 

To my mind the sub-section is well within the authority 

granted to Parliament, and I hold it valid. 

For these reasons I consider the dismissal of the appeal and 

the discharge of the order nisi to be justified. ^ 

[Isaacs, Higgins and Powers JJ. delivered separate opinions 
agreeing in substance with that of Barton A.C.J. Gavan D't^y 
and Rich JJ. delivered a joint dissenting opinion, in which they 
said of pi. (xxxix.), It . . - probably does no more than 

[234-235; 247] 
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expressly confer powers which in ite absence would have been 
implied.”] 

^"(‘al'The opinion of the dissentients is probably a correct sum- 
n.iry o^M^c? of pl. (xxxix.). on the 0 “^- 

Of the Commonwealth. There is no case dealing with matte s 

incidental to such powers ^'^h it of pl 

that the deci^on would have been different in the absence oi p . 

) H^nce the express reference to leg.slative POwers m 

the placitum can be explained only as due to ° jg J 

or to an uncritical adaptation of Art. 1, sec. 8, p . 

Constitution of the Vsl. But it is probable that :n the absence 
nf nl (xxxix ) the power to make laws with lespect 

eLcutile ”nd judiefai functions of the Commonwealth w^uld 

have bLn less. Many such laws would be valid as 'ncidental 

to the execution of other legislative powers; K 

law dealt with in case 27—(executive power incidental to 

defence power)—and laws affecting the onus of pi oof in 
trial of offences against particular statutes, as in { 

Ah On^ _(judicial power incidental to the immigration )• 

But iLs S deal with the executive or the judiciary tn 
general, without regard to particular exercise of heads of l^g ^ 
lative power, can be supported only by pl. (xxxix.). • 
Kidman (case 40) deals with laws of this type rehUing to the 
executive power; many of the provisions of tt'O H'eh Cou 
Procedure Act 1903-1933 and the Judiciary Act 1W3 19^4 ai 
laws of this type incidental to the execution of judicial power. 

^^{h) Th^incidenUl power is also considered in cases 29, 37, 42 

and 51. 


5 (1926) 39 C.L.R. 95. 


6 (1908) 5 Ci..R. 497. 


42 . 


(The appropriation power. Incidental power in relation to 
appropriations. Locus standi.) 

Attorney-General for Victoria {ex rel. Dale and Others) v. 

Commonwealth’ . 

(The Pharmaceutical Benefits Case.) 

WTTTTAvrta T •_^This a demurrer to an action brought by the 

Attorne^eneral for the State of Victoria ex relatione against 
^^^Commonwealth of Australia, the ®^_?|?ate 

for the Commonwealth of Australia, and the decla- 

fnr Health of the Commonwealth of Australia claiming a 
totifn that the Pharmaceutical Benefits Act 1944 is ^ 

void and an injunction restraining the two last-named defen 
Znts from carrying into execution any of the provisions of the 
lot or e^eXTg Tny of the moneys of the Commonwealth m 
pursuance of the provisions or for the purposes of the Ac . 

1 (1946) 71 C-L-R. 237 (H.C.). 


[2761 
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sSSESSSsStSS 

nowS of the Parliament of the Commonwealth. 

^ 1 • i. « that there is jurisdiction to entertain the 

The grounds, I need only 

action on a ^ pharmaceutical Benefits Act is 

mention one namely ConstHution, and is an attempt by the 
not authorized by ^ ealth to invade a legislative field 

Parliament of the Commo^^^^. legislative 

upon '^^ad^pon the Commonwealth Parliament by the 

powers conferred op specific powers therein 

Constitution a 1 extend they are plenary in the 

enumerated. In so j- binding upon Australians 

fullest sense oj thyvo^rd.^and^ cLmonwealth. But Austra- 

because they . j gj Beyond the legislative field 

‘'r, Pa^diament o? the Commonwealth is entitled t«. 

which pxercise of these powers, apart from Acts of the 

?"""P,LiVarfiament, the Parliaments of the States, and those 

Parliament alonOn have^tjie, po^^^ 

fore^ a Lllective public right to complain if the Parliament of 
[he Commonwealth exceeds its legislative powers and Po^porte to 
hind them by laws which it has no authority to make. In 
nLnular language a cause of action is th^e act on the part o the 
dXndant which gives the plaintiff his cause of complaint 

(Jackson y. Spittall^). , 

If leeislation of the Parliament of the Commonwealth is of 
.fvt o ^nature that it purports to interfere with the private 

rights of individuals as such, or such individuals 
dfmatre peculiar to themselves, such individuals can sue as indi 
viduafs but if the relief or advantage claimed is of such a nature 
that it’does not specially affect them as individuals but only 
as members of the general public, then the Attorney-General i 
Tn^ce^^aiT party to the action {London Pc^ser^er Trar^Vort 
Board v Moscrop^). In the present case the only plaintiff is 
fhe Attorney-General for the State of Victors. There are no 
indi^dual plaintiffs. The right alleged to be infnnged is the 
public right of the citizens of the State of Victona not to be 
fficted to legislation which the Parliament of the Common- 
weaVh has no authority to enact. As Isaacs J- pointed out m 
Affornev-Generai for N.S.W. v. Brewery Employes Unton of 
NSW {The Union Label Cose)'’, “the Attorney-General for a 
state in such case does not depend upon the infringement ^ 
rights possessed by individuals as Australians under a Feder^ 
stitute but protects on behalf of the Crown those rights and 
functions with which the King, guided solely by his State repre¬ 
sentatives and advisers, is invested in respect of the State. 

2 (1870) L.R. 6 CP. 542. at P. 552. 

3 (1942) A.C. 332, at pp. 345 , 351. 

4 (1908) 6 C.L.R. 469, at 
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But counsel for 

field alleged to have been '"'‘'ded „„ existing conlhct 

Benefits Act, conten^d that, as U declaration 

ttween State and Comm^^weaUh le^s aUon,^^ 

claimed involved a mere 75 of the Con-titu- 

tion. It was, of course held - j section unless 

there is no ‘>Atter ” wit un the meanin„^ established 

there is some immediate right dut> , have said in two 

by the determination of the Courb But as 1 

recent cases, Wh^tney v this statement to 

French v. McCarthy^ I „nacr order IV. of the 

mean that the jurisdiction of it has origi- 

Rules of Court to make decimations iurisdiction of the 

r4iS'S2?s ‘:s 'i-Vw ”3S““'. '.ri .s; 

original jurisdiction. abstract 

The present action, m my opinio^ ja^jj^cd, but we were 

questions. The Act not yet been p proclaimed 

informed by counsel for the defendants that it 

at the beginning of next year, an 

necessary preliminary steps being t ^iU therefore 

be brought into effective JF the^nublic in each of the 

arise in the immediate future ''•h®F'l®l subi^t to the obligations 
States are entitled to the benefits and ,,pon is not 

imposed by the Act. State and Federal legislation, 

founded upon any conflict between State ^ ji^iaual, and in 

but upon the right, in '"F? a seetten of the public, to 

other instances of the public o .„tutory powers exceeding 

restrain a public body clothed Sssed and explained 

those powers. The cause ^c ^ Tjabel Case^, and by my 
by O’Connor J. in the Vnwn Label cas , 

brothers Rich and Drxon in ^^^“’T^adity or invalidity of an 
land no question can ^'®e questions can nrise 

Act of the Imperial hu . ^ purported to be 

with respect to regulations 7 . “ ertel Acts, and in 

made or done under the a^^hor^y o ^ regulations or 

England a claim for “ dedarati th ^ 

s“ V. ...or...- 

5 (1921) 29 C.L.R. 257. at pp. 265-267. 

* Unreported. 

8 460. at pp. ^gg 

9 Ufl^5 52 C.L.R. 157. at 



402 


CONSTITUTIONAL CASES 


Genera0^\ Btcrghes v. Attorney-General^ \ W-^g v. 

rJ^ral or the Irish Free State'^; Yoxford and Darsham 
facers’ Association Ltd. v. Llewellin^^; while instances where 

it would be necessary to join the . 

Justice jas said in Toou.omha 

monwealth'^, it is ^ future probably will be, 

affeTted'^in°his’ p°erso"n or property by Commonwealth legislation 

bf,;; ^ irs“s‘ r 

itnefits Act are just as immediate as the impact upon indivi- 
Benefits Act in question in that case and the other 

S cUed bylhe Chief Justice. The only difference is that 

rasJ the plaintiffs were seeking to enforce individual 
r"ghte wh^rfas in the present case the plaintiff is seeking to 

enforce a right of the public generally. , ^ . . ... 

For these reasons I am of the opinion that there is jurisdiction 

to entertain the action. t>v,o 

T shall now proceed to consider the second question. Ih 

Ph»irmaceutical Benefits Act has already been set out in con¬ 
siderable detail in the judgments of the 

brother Dixon, so that I shall only refer briefly to ^ 
nrovisions. Its purpose, to be gathered from its title and 
contents, is to make the pharmaceut^al benefits contained in 
the Commonwealth Pharmaceutical Formulary 
of charge to every person ordinarily resident in the Common 
wealth-^ In order to obtain these benefits a person 
personally examined by a qualified medical practitioner, who f 

Ltisfied that the pharmaceutical benefit is ^ ® 

treatment, must write and sign a prescription, which must be i 
the prescribed form and written on a form supplied by the Com- 
monwealth. The person then takes the 

approved pharmaceutical chemist, who supplies the preserbe 
pharmaceutical benefit free of charge and is paid by the Com¬ 
monwealth at the prescribed rate. The Act contemplates that 
qualified medical practitioners will make the necessary personal 
examinations, and that pharmaceutical chemists will apply for 
approval. But it also authorizes the Minister to make special 
arrangements in the case of isolated areas, and to make arrange¬ 
ments with medical practitioners so that their services will be 
available without charge to members of the public for the 
purpose of furnishing prescriptions and orders for the purposes 
of the Act. It creates a number of criminal offences for failure 

10 (1911) 1 K.B. 410; (1912) 1 Ch. 168. 

11 (1912) 1 Ch. 173. 

IZ (1927) AC. 674. 

13 (194.6) 173 L.T. 103. 

14 (1942) A.C. 332. 

15 (1945) A.L.R. 282. at p. 289. 

^ [278-2791 
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to comply with its 

to enter the premises of ®P' which may be supplied as 

inter alui, t-ake samples f ^ any person employed in 

pharmaceutical,benefi^U matter under the Act 

any such premises wi^ r p p ^^, 0 ^ to make regulations not 

It also authorize^s the all matters which by the 

inconsistent with the A > P he*^ nrc^cribed, and which are 

Act are required or permitted to l>e ,’^,,ying out or 

necessary or convenient to be pr - particulars, including 

giving effect to the Act, a nnritv of pharmaceutical 

fhe standards of composition or P{ the supply 

benefits subject to which payment in rc.peii. 

thereof will be made. rpniiires a medical 

There is nothing in the "'^‘ch e& - tions or which 

practitioner to examine Pf.t'cnts and gi e P P in the 

prevents a medical practitioner writing^a^P^^-^^^^^^^.^^^^.^^ 

prescribed form after on^ealth Formulary and the 

medicine included in the C , his own expense, or 

patient having that prescription ma p . approval, 

^hich compels a P>}^cmac^t ca chemis^to apj^ > 
nlthouch the practical compulsion to would be great. 

tSy in the case of Phacmaceutj^cal chemists, wojld^^e g 

But I am unable to see how the . pharma- 

Section 17 of the Act provides that paymen^s^^^^^^P^^^^^^_ 
pharmaceutical benefit ^bab m ^^^3 ^^d known 

hshed under the National Welfare Fund Act 1^^^ 

L the National Welfare Fund. Fund, which 

?^errshall be paid put of the Consohdated Revenue Fu^^ ^ 

is thereby appropriated ^ccordmg y, P^ of 

National Welfare Fund in each of the amount 

£\v.”sr:i 

rssfrrrs.Vo™ s s,7x«““ 

services, unemployment or sickness b^efite lam >y 
or othe; welfare or social Bowices^ The purpo-e o^^ 

maceutical Benefits Act is ^bere commonwealth upon the 

ture of part of the r=ons or^arily resident in the 

provision of free J°es not merely authorize the appro- 

Commonwealth. But it cioes n j contains provisions 

priation of money for this purpose the laws of the 

affecting the relationship, contractual w d ^ s and 

States, of medical practitioners and patieiRs,^ m c 

chemists, and many niatter of public health, 

described as legislation upon the subject maimr p 

[279-280] 
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mlnlTf the^'coX'onweaHrtr^ 

except to make in the Commonwealth by 

to tlm execution of was made on behalf of the 

the Constitution And no ^ t u^der any provisions 

defendants to uphold f ■^y,°“n?atned irsec. 81. That 

of the Constitution exc p moneys raised or received 

section provides that. All re Commonwealth shall form 

by the Executive Government of the Lom ^ 

one Consolidated ^^nue ^^^^^ manner and subject to 

purposes of the imposed by this Constitution.” It 

the '■barges and liability contains an independent grant 

was contended that unon it== true meaning it is for the 

of and'^not for the Court to decide 

Parliament of tteC commonwealth can expend its moneys, 

upon what . Article I sec 8, of the Constitution of 

Un^teVstltel of America which authorizes Congress to lay 
^ 1 n Wt Ta^s Duties Imposts and Excises, to pay the Debts 

and provide for the common Defence and general welfare of the 

toe^^d^te of the Commonwealth of Australia Constitution 
Acf optoion Wi^ still divided in the United States of America 

whether th"s power to tax and expend moneys, whilst not 

uJiitPfl was confined onlv by the clause which bestowed it, 
or bv sec’ 8 which bestowed and defined the legist^'''® powers 
If CoSe <=3 Recently it has been held that the power of 

ConS to authorize the expenditure of pub ic 

Dublf^ purposes is not limited by the direct gr^s of legisl^ive 

power found in the Constitution, and that, while the line mus 

still be drawn between one welfare and another 
ticular and general, the discretion must be left to Congress 
unless the choice is clearly wrong (United States \. Butler , 
Helverina v. Davis'i). But the relevant provisioi^ in the 
Constitution of the United States of America are different in 
structure and wording to those in the Constitution of 
monwealth. In the Constitution of the C^^nwe^lth the 
newer to tax is a separate power contained m Chapter I. headed 
“the Parliament”, whereas the power to appropriate is con¬ 
tained in Chapter IV. headed “ Finance and Trade One of 
the main purposes of sec. 81 is to provide for the formation of 
the Consolidated Revenue Fund. It is sec. 83 which provides 
that no money shall be withdrawn from the Treasury of the 
Commonwealth except under appropriation made by law Under 
sec 81 money can be so appropriated by law only for the pur¬ 
poses of the Commonwealth and in the manner and subject to 
the charges and liabilities imposed by the Constitution. The 
charges and liabilities so imposed are those contained in sec. 82. 

16 (1936) 297 U.S. 1. at pp. 66, 67 [80 Law Ed. 477, at pp. ^8. 

17 (1937) 301 U5. 619, at pp 640, 641 [SI Law. Ed. 1307, at pp. 1314, 

[280-281] 
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The manner of appropriation appears to refer 

more specific than the womb rninmonwealth of Australia 

States ” The Act to Commonwealth 

provides that the Commonweal hsaU mean rne 

of Australia as establ^hed "O'- j opinion, used 

that the words Commons c^lth^^^ mo. ^m ,y^^P 

in the phrase. The Pora=.e m i 

some effect, and if it is to have any otmcr ir 

constitutional limitation OPO“ Jlie ^ Act. The 

Commonwealth Parliament can p ^ I ^ existing 

object of the Constitution gtates a wider overriding body 

body politics consisting of particular 

®\tlThTlil?ahr''The.e°p^os^ must all be found within 
the four corners of the Constitution. r^mnowered bv sec. 

* The Parliament of the Commonwealth is cmpon er«l 

--SiS" £ =u£si, 

power IS left to the blares. states for such general 

^der sec. «« to ma^ grante to 

purposes. The ji„ause it purports to appropriate 

be supported under sec. 81 becaus p p Common- 

money for a purpose which IS no^ a pu p ^jl 

oT%rKS3£ii? i/— 

delivered septate opinion - _ ‘‘Among other purposes of 

Williams J. He said, inter alui. J , . matters 

the Commonwealth must also ^ ith and its status 

arising from the existence of the t^omm n,oneys appro- 

as a Federal Chy^™“‘^"^-^^„bem of' Parliament, exploration 

priated for payment, etc., o/ «iithoritv of the Common- 
and so forth, would be principa ground 

wealth.” [Dtion J. held the Act ^gring much more than 

that it was “ a general legislative plan control and 

the spending of -f" directly ^upon the individual,” 

regulation by law incidental to an appropriation of 

which semble he said*_1 Hitherto my own 

money under Con. 81 but he 

view has always been, on ^he on provision in 

or no bearing upon bstitutinn- for the usual words 

common constitutional fo »®of the Commonwealth 

“ public service ” the word 

[281-282 ; 266; 268-269 ; 2711 
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only because they are more appropriate in a Federal form of 
Government, and, on the other hand, that sec. 83, in using the 
words by law ” limits the power of appropriation to what can 
be done by the enactment of a valid law. In deciding what 
appropriation laws may validly be enacted it would be necessary 
to remember what position a national government occupies and, 
as I have already said, to take no narrow view, but the basal 
consideration would be found in the distribution of powers and 
functions between the Commonwealth and the States. I have 
not yet seen any reason to desert this opinion. But, I repeat, 
this case requires us to go no further than to distinguish the care¬ 
fully chosen words of our Constitution from the very different 
words of that of the United States. 

|He also said:—] . , . . j x • 

Even upon the footing that the power of expenditure is 

limited to matters to which the Federal legislative power may 
be addressed, it necessarily includes whatever is incidental to the 
existence of the Commonwealth as a state and to the exercise 
of the functions of a national government. These are things 
which, whether in reference to the external or internal concerns 
of government, should be interpreted widely and applied accord¬ 
ing to no narrow conception of the functions of the central govern¬ 
ment of a country in the world of to-day. 

[Rich J. concurred with Dixon J. Latham C.J. held that 
the power of appropriation in Con. sec. 81 extends to the appro¬ 
priation of money for any Australian purpose, but that the Act 
was invalid as being in substance with respect to public health 
and not incidental to an appropriation. McTiernan J. agreed 
with Latham C.J. as to the scope of the appropriation power, 
but held the Act valid as incidental to that power. Latham 
C.J.. Rich, Dixon and McTiernan JJ. agreed in substance with 
Williams J. on the question of locus standi.] 

Note. . ij + 

Although Dixon J., and consequently Rich J., would not. 

finally commit themselves as to the scope of the appropriation 
power, the dicta of Dixon J. on the point are sufficiently strong 
to make it probable that the restricted view of Con. sec. 81 will 
be followed by the High Court. The Commonwealth had pre¬ 
viously embarked on other social services, such as family 
endowment, not specifically authorized by the Constitution; the 
principal case suggested by implication that these also were 
invalid. Hence in 1946, placitum (xxiiia) was inserted in 
Con. sec. 51 by amendment carried under sec. 128. PI. (xxiiia) 
reads:—“The provision of maternity allowances, widows^ 
pensions, child endowment, unemployment, pharmaceutical, 
sickness and hospital benefits, medical and dental services 
(but not so as to authorize any form of civil conscription), 
benefits to students and family allowances.** This amend¬ 
ment does not touch the authority of the principal case 

[271-272 ; 269] 
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as to the scope of sec. 81, or as to the type of which will 

be valid as incidental to a valid appropriation. However, the 

effect of the amendment is to enable the Coinmonwealth not 
merely to spend money on pharmaceutical benefits, etc., but to 
make laws with respect to those matters; such a power may be 
wider than a power to appropriate moneys, and either ^ 

in association with pi. (xxxix.) may be sufficient to support legis¬ 
lation such as that held invalid in the principal case. 
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CHAPTER Vn. 

THE JUDICIAL POWER OF THE 

COMMONWEALTH. 


The High Court has rejected the contention that the Consti¬ 
tution embodies any abstract theory of separation of power, but 
in relation to judicial power some of the consequences of that 
theory are achieved by the detailed provisions of secs. 71, 72, 
73, 75 and 76. The provisions of sec. 77 have acquired great 
importance because of the desire of Parliament that no impor¬ 
tant Federal matter should be taken on appeal from a State 
court direct to the Privy Council—a desire strengthened by the 
disagreement between the High Court and the Privy Council 
between 1906 —{Webb v. OutHm )—and 1920—(the Engineers* 

Case) _over the doctrine of implied prohibitions. For other 

references to judicial power, see cases 10, 15, 26, 27, 28, 34, 36, 
37, 40 and 54. 

Following are relevant sections of the Commonwealth Judiciary 
Act 1903-40:— 


Part IV—Original Jurisdiction of the High Court. 

E.xtent of Jurisdiction. 

30. In addition to the matters in which original jurisdiction is confeired 
on the High Court by the Constitution, the High Court shall have original 

^ (a) in all matters arising under the Constitution or involving its inter¬ 
pretation; , . . - j- i.- j 

(b) in all matters of Admiralty or maritime jurisdiction; ana 

(c) in trials of indictable offences against the laws of the Common- 

(Note: Para, (b) of sec. 30 was repealed by the Judiciary Act 1939.) 


Part VI—Exclusive and Inv’ested Jurisdiction. 

38. The jurisdiction of the High Court shall be exclusive of the juris¬ 
diction of the several Courts of the States in the following matters: 

(a) matters arising directly under any treaty; 

(b) suits between States, or between persons suing or being sued on 
behalf of different States, or between a State and a person suing or 

being sued on behalf of another State; l u r ..u 

(c) suits by the Commonwealth, or any person suing on behalf of the 
Commonwealth, against a State, or any person being sued on behalf 

(d) suits by a State, or any person suing on behalf of a State, agait^ 
the Commonwealth, or any person being sued on behalf of the 

Commonwealth; ...... ^ 

(e) matters in which a writ of mandamus or prohibition is sought against 
an officer of the Commonwealth or a federal Court. 

38a. In matters (other than trials of indictable offences) involving any 
question, however arising, as to the limits inter se of the constitutional 
powers of the Commonwealth and those of any State or States, or as to 
the limits inter se of the constitutional powers of any two or more States, 
the juri^ction of the High Court shall be exclusive of the jurisdiction 
of the Supreme Courts of the States; so that the Supreme Court of a State 
shall not have jurisdiction to entertain or determine any such matter, 
either as a Court of first instance or as a Court of Appeal from an 
inferior Court. 
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39 (1) The jurisdiction of the Hiph Court, ^ 

oC the seve.-,U 

Tl^'s^ve^^rOo^tT nmits of tho.r 

rnn ^J^coSe^Jed upon R except as provuied in the last two preccduig 

an tplea^liy “ The Queen in Couucd. .hall iinal.and concluswe 
except so far as an appeal may be ^Vo^rt or Judge of 

rrtTj^^ the 

decision may be brought to the High Court. xji^K 

(c) The High Court may State nott^th- 

grd^Jg"'Sanhf.‘;irSf1hrlt?trma°; ?ib.t any appea, from 

iLS‘S^SiSciti.3? 

Police or Special Magistrate or some Magistrate ^^ch 

iB specially authorised by the Governor-General to exercise 

jurisdiction. pg^.^ YU—Removal of Causes. 

40 fli Any cause or part of a cause arising under the 
involving its interpretation which is at any 'judgment be 

M a State may at any stage of the Court which 

removed into the High Court under an order be 

may, upon the application of any P^V ^hlll be made as of 

rubric "m^t?oTfn^oVn%oJ^^^ behalf of the Attorney-Genera. 

of the Commonwealth or the Attorney-General of %S^‘'^f_^dings in the 

fhl^eto^^ L’rr'filcd V( record 
cause and such documents, ^Ue ^ause is removed a certi- 

in the Court of the State, or if part ^ _ shall be transmitted to such 

fied copy of those proceedings and documents, oe iraiu> 

R^ist^of the High Court as is ^ Court of a State. 

^A. (1) When, in any '-L se of the constitutional 

there arises any ‘question as to the States, or as to 

■s,.r.a- rn-s^h}' •“>■ ”' 

High Court, removed to cause and such documents if any 

(2) Thereupon the Proceedings m the 

relating thereto as are ProthonotSry, or other proper officer 

shall be transmitted ^ ’Hitsh Court in the State; or if there 

Se‘m^og°S:gi"rg';%?an*tn? iugle^sfaf" ^ R..iatry aa is pmsenbed 

‘'^4?'when' g°causc or part °f cS^lrt\han''proceed^thrrgn ^ 

under the provisions of this Act, the H gh jf the 

if the cause had been ^rigmally comm^cnc^d^ ^ had 

same proceedings had State prior to its removal, but so 

been taken therein m the Court of tne _c«>rding to the course and 
that all subsequent proceedings shall be according 

practice of the High Court. person for an indictable offenc.e 

Provided that, where the tnal of any p removed from any 

against the law of .the Co«nmonwgd‘^or of a bta Con rt shah 

nlarl/^innLTbe^^cmS^?“rthe course and practice of the Court 
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from which the trial was remov'ed; and t-o that end the laws of the State 
relating to the trial and conviction of persons charged with indictable 
offences against the laws of the State shall extend and apply to the trial 
as if the trial were proceeding in the Court of the State. 


43 . 

{Whxit is judicial power? The Inter-State Commission. 
Severability at common law. Con. sec. 92.) 

Ne:w South Waui» and Another v. Commonwealth and 

Others*. 

(The Wheat Case.) 

[The Commonwealth and others obtained an injunction from 
the Inter-State Commission, created pursuant to Con. sec. 101, 
to restrain New South Wales from acquiring wheat under the 
State Wheat Acquisition Act 1914, on the ground that the Act 
infringed Con. sec. 92. New South Wales appealed from the 
Commission to the High Court. The Commonwealth then took 
out a writ against New South Wales in the original jurisdiction 
of the High Court, claiming similar relief, and this action was 
decided on motion for injunction at the same time as the appeal 
from the Inter-State Commission.] 

Isaacs J.:—The first question arises upon the contention on 
the part of the State of New South Wales that sec. 31 of the 
Inter-State Commission Act 1912, under which the injunction 
was issued by the Commission, is invalid. 

The ground of that contention is that the power of injunction 
given to the Commission by the Act is given as a strictly curial 
power, a “ process ” as it is called in sec. 31, that all the judicial 
powers created by Part V. are conferred on the Commission in 
the character of a Court of Justice in the strict sense, and that 
this is contrary to the proper intendment of the Constitution, 
and therefore invalid. 

The provision in Part V. constituting the Commission a Court 
of record, in the terms by which ** jurisdiction is conferred, 
the authority to grant “ relief ” given, the avoidance of State 
regulations provided for, and penalties and the enforcement of 
the orders of the Commission prescribed, and in the terms by 
which all ordinary judicial ancillary procedure is enacted, leave 
no doubt whatever that the judicial powers entrusted to the 
Commission are in fact entrusted to it in the capacity of a 
Court of Justice, and not otherwise. 

It was not contested on behalf of the Commonwealth that 
this was the effect of Part V., and that the grant of the powers 
therefore is inseparable from the character of the Court of 
record which Parliament intended to exercise them. The true 
test of the severability of invalid legislative provisions from 
the rest of the enactment will be more conveniently stated 
presently, but applying that test to Part V. internally, sec. 42 
is involved in the invalidity. That is the section under which 

1 (1915) 20 C.L.R. 54 (H.C.). 
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the rule of Court was framed, providing for the case stated 
which we have before us. The circumstance, however, is imma¬ 
terial. If sec. 42 disappears, as part of the scheme, the on y 
result is that the general right of appeal given by sec. 73 of 
the Constitution in matters of law stands 
writ issued under the original iunsdietion of 

the Commission is not a party to the action, is also sufficient in 
itself to enable the Court to determine the question as between 

.hi. .1... ••Xn't 

of severability to Part V. externally, that is, in its relation 
Parts I II III and IV., for instance, and certainly some pa^s 
Tf Part Vi;. those other’ Parts are not thereby infected with 

As the ultimate test for determining whetlier after discarding 
invalid portions of a Statute the portions that ^ 

resided as law or not, I apply the ru e I .'’f f, f 
otbome’s Case^ and the cases there cited. It is like the case 

of various promises in a contract apart " 

the consideration. “Where,” says Lopes L.J. m 
Whitehaven Colliery Co.^, “ some of 
and others illegal, the illegality of those which 

^»nmTTmnicate itself to, or contaminate, those whicii aie goou, 
unless they are inseparable from and dependent upon on 

“"Thrfi’rst question then, comes to this:—Has the Common¬ 
wealth Parliament power under sec. 101 of is° 

create the Inter-State Commission a Court of H.diciai 

a federal Court in the strict sense, and to invest it with ji 

powers on that basis? ^ , e -kj 

If it has not then no matter how far the State of New ►- 
Wales infringed sec. 92 of the Constitution, the Commission h 
no power to%rant the injunction. The matter must in that 

case be left to the ordinary Courts of law. on 

The main, and almost the sole, support of the contention 

the part of the Commonwealth and f^o owners of the^^jieaji 

that the Commission was validly created a Co 
really rested on the word “adjudication . ‘o fo. ^^ 

said that the primary and tL Constitu- 

tiT°w^ toame"d^he wmd"'adjSdtaUon'” was extensively used 
to de::?e“ons of a quasi-jiidicial ehar^tor a mean.ng that 
is found continued, though not enlarged, since that datc^ 

2 (1911) 12 C.L.R. 321. at pp. 367-368. 

3 (1893) 1 Q.B. 700, at p 713. 

^ 23 Q.B.D. 400, at p. 412. 

5 43 Ch D. 366. at p. 383. 
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Cotton LJ. said in the last-mentioned case®, “ were not in the 
ordinary sense Judges, but they had to decide judicially.’^ To 
those cases might be added many others. For instance, in 
Allinson's Case"^ Lord Esher M.R., Lopes L.J. and Davey L.J., 
all employed the term “ adjudication ” as applicable to a 
decision of the Medical Council. In Wood v. Woad^, a case 
of partnership expulsion, Kelly C.B., in referring to the prin¬ 
ciple of Audi alteram partem, says, “ this rule is not confined 
to the conduct of strictly legal tribunals, but is applicable to 
every tribunal or body of persons invested with authority to 
adjudicate upon matters involving civil consequences to indi¬ 
viduals.” Jessel M.R., in Russell v. Russell^ in 1880, quoted 
that passage and again applied it to the case of a partnership 
expulsion; and in Lapointe's Case^o the Privy Council again 
quoted the passage as applicable to partnership. Cozens- 
Hardy M.R., in Green v. HoivelV^, used the word "adjudica¬ 
tion ” with reference to partnership decisions, and independently. 

The position of persons so adjudicating is “ judicial ” or 
“ quasi-judicial.” ^e, for example, the last-mentioned case at 
page cited. It is plain therefore that the use of the word 
" adjudication ” is ambiguous. The tendency, greatly increas¬ 
ing of late years, is to invest administrative bodies with quasi- 
judicial functions without at all creating them Courts of Justice. 
This practice was adverted to by Lord Loreburn L.C. in Board 
of Education v. Rice^^, and by Buckley L.J. in Arlidge's Case^ . 
Those functions may on occasions relate to fact or law or both. 
And apart from mandamus or (perhaps) certiorari for “ non¬ 
judicial ” conduct, the decisions of such bodies stand unchal¬ 
lengeable in a Court of law {Rice's Case^^). Their orders are 
enforceable, as the Lord Chancellor there says, by application 
to a Court of law. Arlidge's Case^^ is enlightening and authori¬ 
tative. That was a case where the Local Government Board 
sat in appeal from a closing order made by a local authority 
under the Housing, Town Planning etc. Act 1909. Prior to 
that Act such orders were made and appeals heard by Courts 
of law. The powers themselves were identical, but under the 
new Act were to be exercised by bodies that were not Courts of 
law. Sec. 39 of the Act conferred jurisdiction in terms that 
leave no doubt as to the identity of powers. The procedure 
including costs was to be as the Board might fix by rules, they 
could make any order they thought equitable, their order was 
to be binding and conclusive on all parties, and an order might 
be confirmed, varied or quashed as the Board thought just. So 

6 43 Ch D. 366. at p. 379. 

^ (1894) 1 Q.B. 7.'50. 

8 (1874) L.R. 9 Ex. 190. at p. 196. 

9 14 Ch. D. 471. at p. 478. 

10 (1906) A C. 535. at p. 540. 

11 (1910) 1 Ch. 495. at p. 504. 

12 (1911) A C. 179, at p. 182. 

13 (1914) 1 K.B. 160, at p. 184. 

14 (1911) A.C. 179. 

15 (1913) 1 K.B. 463; (1914) 1 K.B. 160; (1915) A.C 120 
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far it is clear that even for wrong construction of law the order 
made was to be unchallengeable unless of course quite 
the province of the Board or contrary to natural justice Ihtn 
the section provided that the Board might and, if so diiccted 
by the High Court, must state a special case for the opinion o 
the Court on any question of law arising m the course of the 

appeal. 

The Board proceeded to hear the appeal, but not in presenc 
of the party aggrieved, and otherwise, as it was said, contrary 
to the natural justice as understood in ordinary judicial jir - 
ceedings. The Divisional Court held the Board was an_ admin - 
strative department, “a great central controlling body , and, 
although Bankes ,1. (now L.J.) termed the Board s action as 
“adjudicating’”'', it did not possess the charactciibtics of 
true judicial tribunal and its order was administrative 

In the Court of Appeal, Vaughan IVilhams L.B and Buck y 
LJ thought the decision wrong, resting hugely 

Lord Sumner (then Hamilton L.J ) was of a uJ' 

and though he termed the Board’s decision a judgment , 

regarded the Board as an administrative t 

procedure was not to be regarded as that of 

When the case came before the House of Lords the <1-V,"te,d 

that though in deciding the appeal the Board "'‘j" ,es 

rS’ iSVot"dur:U:i:t"cSrL:'" li'oat 'Ippositc- 

Tefn increLfnX^^comron'lorC^^^^^^^^ Tgive" an appeal in 

authorities whose functions are administrative and ‘ 
ordinarv sense judicial. Such a body as the Local oov 

menrBoard has the duty of enfoixing obligations on ^^the 

individual, which are imposed m the executive 

munity. Its character is that of an organization iidhcxecu ^v^ 

functions. In this it resembles other judicial 

State. When, therefore, Parhament entrusts it ^ 

duties, Parliament must be taken, the 

declaration to the contrary, to have in -r jg to be 

procedure which is its own, and is necessary if it 

capable of doing its work efficiently. , . ___ the 

I stop there for a moment to observe that ^ see that the 

Constitution regarded this body as an . contrary 

procedure applicable to Courts of Justice "’ould be oon^a^ 

to what “ is necessary if it is to be capable of doing its woric 
efficiently." 

16 (1913) 1 K.B. 463, at p. 47^ 

17 (1913) 1 KB. 463, at P-478. 

18 a914) 1 K B. 160, at p. 202. 

19 (1915) A.C. 120, at p. 130. 

20 (1915) A.C. 120, at p. 132. 
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Lord Shaw’s judgment maintains the same distinction between 
an administrative body and an ordinary Court. Lord Parmoor 
pointedly contrasts the decisions of the classes of tribunals, and 
quotes and applies the celebrated passage from Lord Selbome’s 
judgment in Spackman’s Case^\ where he says of an arbiter:— 
“ he is not a Judge in the proper sense of the word/* Lord 
Moulton says^2. —“j have no doubt that the new procedure 
as to appeal was intended to be an appeal to a superior 
executive body as such, and that it wa^ not intended that the 
Local Cfovernment Board should act in a purely judicial 
capacity.” And this although power was given to the Board 
to state a special case for the opinion of the Court on any point 
of law arising in the course of the appeal. And his Lordship 

observes^^:_ “The Legislature has provided an appeal, but it 

is an appeal to an administrative department of State and not 
to a judicial body.” No one could deny that in the broad and 
perfectly accurate sense of the word the Local Government 
Board's determination was an “ adjudication.” 

The case therefore emphasizes the point that though an 
“ adjudication” in the true sense—and as effective and binding 
as if made by a Court of Justice—may be made by an admini¬ 
strative body, it does not become the adjudication of a Court 
of Justice. The nature of the power conferred does not alter 
the character of the body exercising it, and convert an executive 
body into a strictly judicial body. 

We have therefore to look beyond the word “ adjudication ” 
to see with what character the Constitution itself vested the 
Inter-State Commission, or permitted it to be invested. 

The Commonwealth contends that the Constitution either 
itself stamped the Commission with a double character—strictly 
judicial and strictly executive, leaving Parliament nothing to 
do but to specify the powers under each head; or that Parlia¬ 
ment could shape the Commission in whichever of the two 
forms it pleased—in other words, Parliament could make it 
simply a Court of Justice, without powers of administration, 
or simply an administrative body without powers of adjudica¬ 
tion. Or it could invest it wdth both characters to be exercised 
simultaneously and with some probable occasional difficulty of 
identification. 

The first-mentioned possibility was not pressed by the Com¬ 
monwealth, but was strongly relied on by Mr. Knox. He urged 
that sec. 73 of the Constitution, by expressly mentioning the 
Inter-State Commission, and giving an appeal from “ judgments, 
decrees, orders, and sentences,” necessarily regarded it as a 
Court. But the word “ order ” applies as much to an order 
of a quasi-judicial body as to that of a strict Court. Lord 
Sumner, as I have mentioned, calls it a “ judgment.” The 
“ order ” of the Local Government Board is an instance. The 

21 (1885) 10 App. Gas. 229. 

22 (1915) A.C. 120, at p. 146. 

23 (1915) A.C. 120, at p. 150 
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reference in a separate paragraph, in., of sec. 73 to the 
Stato Commission after the exhaustive words of par. ii., which 
embrace all Courts, other than the High Court, to which the 
Hieh Court appellate jurisdiction extends, indicates that the 
Commission was not one of the '‘Courts” within the meaning 
of Part III. of the Constitution. Judicial power is undoubtedly 
conferred by sub-sec. in., but that is in the High Court and 
the jurisdiction to correct errors of law—similar to th^ of the 
English High Court in sec. 39 of the Act in AHidge s Case — 
does not connote that the Commmission is a Court, any more 

than the Local Government Board is a Court. 

The second position was urged by both Commonwealth and 
owners. The phrase “ such powers of adjudication and admini¬ 
stration as the Parliament thinks necessary ” means, it was said, 
that Parliament could if it chose erect the Commission mto a 
Court But that contention appears to me to contuse tne 
“ powers ” that may be granted with the nature of the instru¬ 
ment which is to exercise them. The powers are to be con- 
ferrable, but consistenly with the rest of the Constitution, 
including the portion exclusively vesting true judicial power in 

We have to read the whole section to get the 
phrase, and not only the whole section, but the rest of the Con¬ 
stitution so far as relevant. , . , i 

The first consideration in this regard is the geneial fiame of 

the Constitution. , 

In John Deere Plow Co. Ltd. y. Wharton^^ the 
cellor said, as applicable to both the Australian and Canadian 

Constitutions, “ that if there is at points obscurity 
this may be taken to be due, not to uncertainty general 

principle, but to that difficulty in obtaining pady agreement 
about phrases which attends the drafting of legislative measures 

by large assemblages.” nr»wprs 

When the fundamental principle of the separation of p 
as marked out in the Australian Constitution is ?b®ei ved and 
borne in mind, it relieves the question of much of its obscurity. 

By the first Chapter the legislative power of the Common¬ 
wealth is vested in a Parliament, consisti^ of ^he Soveie g 
and two Houses, and for this purpose the C°vernor-Gen _ 
the Royal representative. By Chapter II., beaded 
Executive Government,” the executive power ^ Comno 
wealth is vested in the Sovereign simply, Governor Genenu 

again being the representative. There might be some ambigu^ y 

as to what is meant by executive P°’^’.f‘'’ the 

that sometimes in relation to the British Constitutmn^^^e 

Judiciary are classed among the execurtve o 

See, for instance, Halsbury’s Laws of “ri , v • ■phev 

20 and 21. And in one sense Judges do Theb’ 

execute laws relating to the Judiciary, by p 

24 (1913) 1 K.B. 463; (1914) 1 K.B. 160; (1915) A.C. 120. 

25 (1915) A.C. 330, at p. 338. 
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judicial functions. But, in the contrasted sense, executive 
powers are distinct from judicial powers. 

And in order to avoid misapprehension as to what is meant 
by the executive power of the Commonwealth, to be vested in 
the Sovereign as ‘‘ the Executive Government ” it is specifically 
defined as the one which “ extends to the execution and main¬ 
tenance of this Constitution, and of the laws of the Common¬ 
wealth.” The phraseology is important to remember. 

This language accords with Blackstone, vol. i., p. 270, who 
observes that “ though the making of laws is entirely the work 
of a distinct part, the legislative branch, of the sovereign power, 
yet the manner, time, and circumstances of putting those laws 
in execution must frequently be left to the discretion of the 
executive magistrate.” 

Chapter II., taken alone, left, as a matter of law, the means 
and method of executing and maintaining the laws entirely to 
the Sovereign’s discretion, and tacitly subjected the exercise 
of the power only to the conventions of responsible govern¬ 
ment. 

Chapter III. is headed “the Judicature,” and vesis the judi¬ 
cial power of the Commonwealth not in the Sovereign simply, 
or as he may in Parliament direct, but in specific organs, 
namely, Courts strictly so called. They are the High Court, 
such other federal Courts as Parliament creates, and such other 
Couids as it invests with federal jurisdiction. There is a man¬ 
date to create a Pligh Court; there is a discretionaiy power to 
create other federal Courts; and there is a discretionary power 
to invest with federal jurisdiction such Courts as Parliament 
finds already in existence, that is, State Courts. But that 
exhausts the judicature. And as to federal Courts, the Justices 
are to have a specific tenure. And the distinct command of 
the Constitution is that whatever judicial power—that is, in 
the contrasted sense—is to be exerted in the name of the Com¬ 
monwealth, must be exercised by these strictly so called judicial 
tribunals. This command is, as I have said, only emphasized 
by the manner in which the appeal from the Inter-State Com¬ 
mission is introduced. Sec. 77 enables Parliament to define 
the jurisdiction of any federal Court other than the High Court 
—which means, either original or appellate jurisdiction. 

Sec. 80 has supreme importance, in my opinion, in this connec¬ 
tion. It is, as I have recently said in Bernasconi^s Case^^, a 
limitation on the other provisions of Chapter III. In other 
words, it is a limitation applicable only to the judicial power 
vested in Courts of Justice by Chapterlll. 

It follows that if the Inter-State Commission is a federal 
Court within the meaning of sec. 71, then sec. 80 would apply 
to its proceedings. But if it be a strict Court—independently 
of Chapter III.—then its proceedings are free from any protec¬ 
tive influence of sec. 80. 

26 (1915) 19 C.L.R. 639. 
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So far we find delimited with scrupulous care the 

^ • 4 - 11 QA f\\^ words of ]\icLTshcill O.J • 

and commerce. So far ^^om nimu t y opposite 

words, the language appears to me to point m ne yy 

all. the mandate is to ereate an Interstate Com_^- 

sion That prima jacie is not language course a 

Justice, but rather implying an executive body^ Of 
Parliament of P'^nary power may do a. it pl^ases.^ b ^ 
section IS a direction to the Parliament, a 

the Parliament to follow that direction t niaintenance, 

ShSr “^v=r;? .H. 

ThifUS .“"tai'y • 'th? cts: 

olpgy of ®ec. 61 the ‘btroducto^ exe^u ive^sec^^ 

“fs’t° to Txetuttog and maintainLg trade and commercial law 

“ “andate arises as ^ necessity from the ^rov^^ 

102 It is common knowledge that, at the time tne 

tion was framed, railway rates rates ” was what 

of a fiercely competitive nature of Toss, and 

SS:£srs= 

«on contemplated by sec. 102 is "ot that o gidered 

rather discretion or judgment •“ Sense of th^ well c^ 

statesmanlike opimon and IS report,"^ which the 

g:;^ttoion'maker a condition precedent to parliamentary 
action. 

27 (1825) 10 Wheat. 1. at P- 
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But when making the adjudication of the Commission a sine 
qua non of rate correction, a mandate to create the Commission 
was essential and was given. Obviously I should say the Com¬ 
mission so far was not a Court, but a great, perhaps a unique 
government Expei-t Department, dealing with inter-State trade 
and commerce in railways. If a parliamentary precedent be sought 
for interposing a quasi-judicial inquiry before Parliamentary 
enactment as to railways, it may be found in the Victorian 
Railways Standing Committee Act 1890 (No. 1177), sec. 13. 
The Inter-State Commission deals also with finance so far as 
concerns the financial responsibilities of the States in connection 
with railways (see sec. 102). If it had no further duties 
assigned to it by Parliament than those I have mentioned, the 
Constitution would still be satisfied. 

This would make it in no respect different in inherent charac¬ 
ter from the American Inter-Stat^ Commission, which is recog¬ 
nized even with its most recent extended powers as an admini¬ 
strative body only (see Louisville and Nashville Railroad Co. 
v. F. W. Cook Brewing Co.^®). Its orders may be enforced 
by suit brought by it against those who depart from them, and 
the Courts accord to those orders finality of effect unless in 
conflict with some legal provision or principle (see Jnter-State 
Commerce Commission v. Union Pacific Railroad Co.^^). Its 
orders for reparation for past injuries are designated by the 
Supreme Court as made in a “quasi-judicial capacity Baer 
Bros. v. Denver Railroad Co.®®. This is in line with the English 
cases quoted on the meaning of adjudication. 

Thus the Constitution provided for the possible establishment 
of a novel administrative and consultative organ with incidental 
quasi-judicial functions, very much as a Commissioner of Patents 
has to exercise quasi-judicial functions before exercising the 
executive act of issuing a patent, or a Collector of Customs has 
sometimes in a quasi-judicial way to examine and come to a con¬ 
clusion on the dutiability of goods, and the conclusion is some¬ 
times made a binding one. The usefulness of the Commission 
was not necessarily to stop at sec. 102. It might be seen that 
the commerce provisions of the Constitution or the Common¬ 
wealth laws would be greatly aided if the same body were to 
have its authority extended, and the ordinary administrative 
departments might be materially assisted by such an extension. 

That, in my opinion, is the true import of the power given to 
Parliament in sec. 101. The extension would in no respect alter 
the character of the Commission, or convert it from an executive 
to a judicial branch. The dominent words in section 101 aj^ 

“ the execution and maintenance of the provisions of the Con¬ 
stitution relating to trade and commerce, and of all laws made 
thereunder.’^ Those words denote the purpose and nature of 
the power to be conferred, and mark their limit. Courts do 

28 (1912) 223 U.S. 70. at p. 84. 

29 (1912) 222 U S. 541. at p. 547. 

30 (1914) 233 VS. 479, at p. 486. 
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not execute or maintain laws relating to trade and commerce. 
Thoi words imply a duty to actively watch the observance of 
those l^s to insist on obedience to their mandates and to take 
steps IrWicate them if need be. But a Court has no such 
active duty; its essential feature as i 

would be gone, and the manifest aim A result 

+iitinTial «teDaration of powers would be frustratea. a i 
so vh>tenUnpposed to^the fundamental structure and sci^me 
of the Constitution requires, as I have before observed, ex r y 
plain and unequivocal language. 

^ Reading the section as I have read it, does no violence to any 
nart of tL instrument; on the contrary it harmonizes it. It 
* 1,0 .amo effect to the words “ execute and maintain the 
C/-'to th^Uirfe places w\:re thV. or like words, are found, 

viz. sec. 51 (vi.), sec. 61 and sec, 101. 

It also avoids serious consequences, hardly supposab e 
inte^nded For instance, the Commonwealth’s argument ei he 
assumerthe Commission to be a federal Court ^rea ed b^ he 

Parliament within the njeanmg of sec. s^es it 

“r Curt, i. b. .u.,™j 

under the’assumedly unlimited words of sec. l^l, combined w 
sec 77 to try criminal cases, and even notwiths andmg its less 

independent tenure, to entertain ,»’PP'=^®.fetotion to 
or any other federal Court except the High Court , 

commerce litigation. Indeed, in reply to a question by the 
learned counsel for the Commonwealth claimed that the 

could now validly try such a ca^e as 

the Vend Case^\ or Customs prosecutions. It would rath 
remarkable to permit two laymen to overrule a 

criminal case, or to overrule perhaps a ^”^y?^®g\^Carriage of 

the Suoreme Court of a State (say) upon the 
^ J Harter Act They might even overrule that 

Court upoVtoc ffcts^^ a case; and that this Court would be 

nrohibited by the Constitution itself from re-con^dermg 

decision And the functions contemplated by the 

in relation to finance, railways, and commercial ^ 

not presuppose a body composed exclusively 

On the other hand, if it be an excrescent Court of Justice, 

quSe outside the Judicature Chapter of 

80 would be inapplicable to it This would Jea ^ 

astounding result. Parliament by virtue of its f _ 

power under sec. 191 could confer both crinunal and 

diction on a body j>resuraably in the main .. . + 

facers, Ld could enable it to try offences even on >ndirtment 

witVimit the security of sec. 80 in relation to a jury. ^ y 

even ParuLnent could not enable this Court to re-examme 
’ 31 (1913) 18 Ci.K. 30; 15 14 C.L.R. 387. 
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the facts in case of error, or the sentence however severe, unless 
absolutely illegal. 

On the whole I reject the notion of the Commission as a Court 
of Justice, and regard its quasi-judicial powers, where given, as 
incidental and assistant to its main and paramount purpose, as 
in the making of some executive order. Its order, subject to 
any appeal to this Court on law, is taken to be lawfully haade 
and binding, if the necessary judicial powers are given and 
exercised. See, for example, the observations of McLean J. in 
Watkins v. Holman^^ and of Curtis J. in Murray's Lessee v. 
Hoboken Land and Improvement Co.^^, and a very clear and 
summarized statement in Willoughby on the Constitution, p. 
1277; sec. 753, headed “Judicial Powers of Administrative 

Agents.” 

But the end must be administrative, either by way of order 
or by way of an application made to a recognized Court to deal 
with a question in the ordinary exercise of judicial power. I 
do not see any obstacle whatever to investing the Commission 
with sufficiently and probably equally effective powers, provided 
they are created in a proper w’ay. There has not been found 
any difficulty in arming the American Inter-State Commerce 
Commission with ample quasi-judicial powers, while leaving the 
body as it must be left an executive organization. 

As the Act stands, Part V. in my opinion is for the reasons 
stated invalid, and the injunction granted is incompetent to 
the Commission. 

[He then dealt with the question whether the Wheat Acquisi¬ 
tion Act infringed Con. sec. 92, and held that it did not.] 

[Griffith C.J., Pouters and Rich JJ. delivered separate opinions 
agreeing in substance with Isaacs J. Barton and Gavan Duffy 
JJ. delivered separate opinions dissenting from the majority on 
the invalidity of the Inter-State Commission Act, but agreeing 
with them as to the validity of the Wheat Acquisition Act. 
Griffith C.J. said inter alia: —“ In my judgment the provisions 
of sec. 71 are complete and exclusive, and there cannot be a 
third class of Courts which are neither federal Courts nor State 
Courts invested with federal jurisdiction.”] 

Notes, 

(a) It was assumed in this case that the provisions of Con. 
sec. 72 are mandatory, and do not permit the appointment of 
judges for a term of years, but the law was not finally settled 
in this sense until Alexander's Case (case 28). 

(b) Notwithstanding the opinion of the majority that an Inter- 
State Commission could be given useful administrative powelb 
without infringing Con. secs. 71 and 72, no attempt has been 
made to revive the Commission and the pro.visions of Con. secs. 
101-104 have remained a dead letter. 

(c) On the freedom of trade question, see case 15. 

32 (1842) 16 Pet. 25, at pp. 60. 61. 

33 (1855) 18 How. 272. at p. 280. 
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44. 

{What is judicial p^'er? The Constitution does not forbid 
the creation of administrative tHbunals.) 

Shell Co. of Australia Ltd. v. Federal Commissioner op 

Taxation^ . 

(The Shell Case.) 

Lord Sankey L.C. delivered the judgment of himself, Vk- 

COUNT Dunedin, Lord Blanesburgh, Lord Russeul of Ku-- 
couiNx ’ Ti^ r* T • —This is an appeal by special leave 

^rnted by o^Lr of In Councfl'^ dated 2^h January 

f^29 from two judgments of the High Court of Australia, d^ed 

resuectively 25th August 1926* and 31 st October 1927L The 
• -F ♦ Auaust 1926 was given on a special case 

itafed^by the l^preme Colrt^l vfctoria Irising out of an asse^- 
ment o7the appellants to Federal income tax for the financial 
vpar 1924-1925 The judgment dated 31st October 1927 (f 
fowing upon the decision of the case stated) dismissed 
of thf appellants from a judgment of the Supreme Court dat^d 
16th Seotember 1927 which, following also upon the sam 
decision ^had dismissed outright the appeal against the 
^Pnt made by the appellants to that Court. In their appeal 
to His Majesty in Council against these judgments the nppe- 
UnS have deputed the validity of certain Federal Income Tax 
As^^^sment Acts, under which they were assessed as being con 
trarv to sees. 71 and 72 of the Constitution of the Common¬ 
wealth which is set forth in sec. 9 of the Commonwealth of 
Australia Constitution Act 1900. Although the facts upon which 
tha“ enUon is based are undispute^ th^cy are o a ^om,^ 
cated character and the law applicable to them is som^i 
intricate but many points raised and decided in the High C 

«.."'.hrc.™. rrA*L.““...i.-..® 

members of the Board of Review are appointed for 
The broad case of the appellants accordingly was (I> 

BoLd was a Court exercising the judicial power of the Com 

1 (1930) 44 C.L.R. 530 (P-C.). 

2 (1926) 38 C.L.R. 153. 

3 UtTeported. 
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monwealth; (2) that the appointment of the members of such 
a Court for a term of years was unconstitutional; and (3) that 
as a necessary result, an assessment made upon the appellants 
for Federal income tax and justified only by a statute uncon¬ 
stitutional in that respect could not be upheld. Before the 
Board, each one of these assertions was challenged by the respon¬ 
dent. The first of them, especially, had failed in the Court 
below. The High Court of Australia, by a majority (Isaacs, 
Higgins, Gavan Duffy, Rich and Starke JJ., Knox C.J, only 
dissenting), had held that the Board of Review was an admini¬ 
strative or executive tribunal and that consequently objection 
taken to the limited tenure of office by its members was not well 
founded. It was to the decision on that point that the present 
appeal as argued on behalf of the appellants was confined. 
Learned counsel for them did not before the Board contend that 
the appeal could succeed on any other ground if it failed there. 
As to the second of the above questions, it was not contested in 
the High Court by the respondent for the reason that, so far 
as that Court was concerned, the matter was concluded by its 
own decision in the year 1918, in the case of Waterside Workers* 
Federation of Australia v. J. W. Alexander LtdA, where it was 
held, to quote the words of Knox C.J. in British Imperial Oil 
Co, V. Federal Commissioner of Taxation^, “ that the judicial 
power of the Commonwealth can only be vested in ' Courts,' 
that is, in Courts of law in the strict sense; and that, if any 
such Court be created by the Parliament, the tenure of office 
of the Justices of such Court, by whatever name they may 
be called, shall be for life subject to the power of removal con¬ 
tained in sec. 72 of the Constitution.” The decision in the 
Waterside Workers* Federation Case®, however, not being a 
decision binding on their Lordships' Board, the respondent at 
the hearing, as a further answer to the appeal, contested its 
correctness and submitted that it should now be overruled. 

The appellants are a company duly incorporated in Great 
Britain, and carry on in the Commonwealth of Australia the 
business of selling oil, petrol, and petroleum products, from 
which they have derived income taxable under the Income Tax 
Assessment Acts of the Commonwealth of Australia. Their 
business is controlled principally by persons resident outside 
Australia. The present difficulty originates in that fact, inas¬ 
much as, in the view of the Federal Commissioner of Taxation, 
it brought the appellants within the exceptional taxing provisions 
of sec. 28 of the Income Tax Assessment Act 1922, which, so far 
as is now material, was in the following terms:—(1) When 
any business which is carried on in Australia is controlled prin¬ 
cipally by persons residing outside Australia, and it appears to 
the Commissioner that the business produces either no taxable 
income or less than the ordinary taxable income which might 

^ (1918) 25 CX.R. 434. 

5 (1925) 35 C.L.R. 422, at pp. 432-433. 

6 (1918) 25 C.L.R. 434. 
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be expected to arise from that business, the person cariring on 
the business in Australia shall be a'l“recX'ts (wheTher 

cash or credit) of the tLpaver who is dissatisfied with 
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the reduced assessment . . Court or a Supreme Court, 

(8) When the appeal is to the High Cour ,} 51 _ 

it shall be heard by a single Court or Board of Appeal 

“(1) On the hearing of ^-he appeal, the Co father reduce or 

may make such order as ^ ’ of the Board on questions 

increase the assessment, p) An oraer oi ___ties (3) An 

of fact shall be final and conclusive ° onclusW? on all parties 
order by the Court sh^l be final costs of the appeal 

except as procured in this f Board, as the case 

shall be in the i^^^ appeal to be 

may be. (5) The Board sna , forfeiture of the whole or 
frivolous or unreasonable, orde section 5 of the last 

part of the amount mentioned m sub-section^^^^ 

preceding section. (6) On the g ^ ^ may if the Court 

&>all, on the request of a opiSon of the High 

thinks fit, state a case m writing for tne opm 

1533-534] 



CX>NSTITUTIONAL CASES 


4^ 

Court upon any question arising in the appeal which in the 
opinion of the Board or the Court, as the case may be, is a 
question of law. (7) The High Court shall hear and determine 
the question, and remit the case with its opinion to the Court 
below or to the Board, as the case may be, and may make such 
order as to costs of the case stated as it thinks fit. (8) An 
appeal shall lie to the High Court, in its appellate jurisdiction, 
from any order made under sub-section 1 of this section except 
a decision by the Board on a question of fact.” The Com¬ 
missioner, acting upon his view, already stated, that sec. 28, as 
just set forth, applied to the appellants, proceeded, instead of 
assessing them to income tax upon the taxable income derived 
from their business, to assess and charge them with income tax 
upon ten per cent, of the total receipts (whether cash or credit) 
of their business. The appellants did not accept that position. 
On the contrary they at once took steps to question its correct¬ 
ness in relation to the first assessment upon them—the assess¬ 
ment for the financial year 1922-1923; and in 1924 that dispute 
was still undecided. In relation to the assessment now under 
review—^that for 1924-1925—the appellants took up the same 
position. They treated themselves as ordinary taxpayers, and 
on 30th September 1924, pursuant to sec, 32 of the Income Tax 
Assessment Act 1922-1923. furnished in due form to the respon¬ 
dent a return setting forth a statement of the income derived 
by them during the year beginning 1st July 1923 and ending 
30th June 1924. In response, the respondent, once more pur¬ 
porting to act under the above-stated section, on 28th March 
1925 gave notice to the appellants that he had assessed the 
Federal income tax payable by them for the financial year 
1924-1925 (i.e., in respect of income derived during the year 
ending 30th June 1924) at £21,365 17s., being an amount equal 
to one shilling in the pound on ten per centum of the appellants* 
gross receipts for such period, which gross receipts were 
£4,273,169. ■ The appellants on 4th May 1925 lodged with the 
respondent an objection in writing against the said assessment, 
and in such objection challenged the validity of the assessment 
and of the legislation under which it purported to be made. The 
case which the appellants then proposed to put forward under 
their objections was that which they had already made with 
reference to the 1922-1923 assessment, and it turned mainly 
upon the provisions above-quoted of the Income Tax Assess¬ 
ment Act 1922, with reference to the status of the Board of 
Appeal. That Board was, they objected, a ** Court ” exer¬ 
cising the judicial power of the Commonwealth and was uncon¬ 
stitutional in that it was composed of members appointed only 
for a term of years. To their objection the Commissioner made 
no immediate’answer, and by 1st December 1925, when for the 
first time he did respond, the situation as it stood at the date 
of the objections had greatly changed. In the first place, the 
objections taken by the appellants to the assessment of 1922- 
1923 were during that interval disposed of by the High Court 
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of Australia and in the sense contended for by the appellants. 
(Incidentally, and to avoid confusion, it should be stated here 
that these objections were taken by the appellants under their 
then registered name of the British Imperial Oil Company and 
it is under that name that the proceedings with reference to 
them are reported in the Commonwealth Law Reports .) in 
that instance the appellants required their objections to the 
assessment then made upon them to be referred the Board 
of Appeal under sec. 28 (3) of the Act of 1922, and wij-^ 
reference to these objections that Board stated a case for the 
opinion of the High Court of Australia, submitting therein, inter 
alia, the following questions:—(1) Is sec. 28 of the Income Tax 
Assessment Act 1922, and are the Inconic Tax Acts 1922 and 
1923 so far as they operate thereon, within the legislative powers 
of the Parliament of the Commonw'calth? (2) Is the Inco^ 
Tax Assessment Act 1922, and are the Income Tax Acts 19^2 
and 1923, within the legislative powers of the Parliament of the 
Commonwealth? The contentions put forward by the appel¬ 
lants have been already indicated. More particularly they 
^ere:—(a) That secs. 44, 50 and 51 of the Income T^ 
ment Act 1922 sought to confer judicial power upon the Board 
of Appeal, and that as such Board did not have a life fcnuie 
(sec. 41) such attempted conferring of judicial power was, 
kving regard to secs. 71 and 72 of the Constitution invali^ 
(6) That sec. 28 (3) of the Income Tax Assessment Act 19.^ 
being thus invalid, the whole of sec. 28 was invalid because 
sub-sec. 3 was not severable from the rest of the section. In 
making the above contentions the appellants, as in the P^^^ent 
case, relied upon the interpretation of the Constitution settled 
by the decision of the High Court in Waterside 
Federation of AtLstralia v. Alexander^, already referred to. As 
has been stated, the High Court accepted these 
the appellants, and the Board of Appeal being on 
invalidily constituted, the Court, by its 

April 1925, ordered that the case stated by it should be struck 

out. 

No appeal against that judgment was brought by the respon¬ 
dent, bit, doubtless as a result of it, 

statute was passed and became law on 26th unnirp in 

this being the second event which brought about the cha^e m 
the previously existing situation already referred to Under 

this amending Act the Board of Appeal d'®^PPfn’^!p^tions oi 
Board of Review was constituted in ^ fur as is 

the 1922 Act already set forth being dealt with -o 

presently material in the following way. By sec 7 com- 

Act—which by sec. 24 thereof was to be deenaed to have com 
menced upon the date of the commencement of the Act o 
—sec. 28 of the Act of 1922 was amended hy °m»tting sub sec 
3. By secs. 9, 10, 11 and 12, secs. 41, 44, 50 and 51 

7 (1925) 35 C-L.R. 422. 

» (1918) 25 CL.R. 434. 
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the Act of 1922 were so dealt with as to produce the result 
following:—“ 9. Section forty-one of the Principal Act is 
amended (a) by omitting from sub-section I thereof the word 
‘ Apeal' and inserting in its stead the word ‘ Review ^ and (6) 
by omitting sub-section 3 thereof and inserting in its stead the 
following sub-section:—‘ (3) The persons who were, prior to 
the commencement of this section, appointed, in relation to 
income tax, to be members of a Board of Appeal, shall be deemed, 
as from the commencement of this Act, to have been appointed 
to be members of a Board of Review and shall continue to hold 
office as such members as if appointed under this Act.’ 10. 
Section forty-four of the Principal Act is repealed and the fol¬ 
lowing section inserted in its stead:—‘ 44—(1) A Board of 
Review shall have power to review such decisions of the Com¬ 
missioner, Assistant Commissioner or Deputy Commissioner as 
are" referred to it by the Commissioner under this Act and, for 
the purpose of reviewing such decisions, shall have all the 
powers and functions of the Commissioner in making assessments, 
determinations and decisions under this Act, and such assess¬ 
ments, determinations and decisions of the Board, and the deci¬ 
sions of the Board upon review, shall, for all purposes (except 
for the purposes of sub-section 4 of section fifty and sub¬ 
section 6 of section fifty-one of this Act) be deemed to be 
assessments, determinations or decisions of the Commissioner. 
(2) Notwithstanding anything contained in this Act, a deter¬ 
mination made by the Board under section twenty-one of this Act 
shall not be invalidated by reason of the fact that it is not made 
within the time prescribed by that section.’ 11. Section fifty 
of the Principal Act is amended by omitting sub-sections 4, 5, 6, 
7 and 8 thereof and inserting in their stead the following sub¬ 
section:_‘ (4) A taxpayer who is dissatisfied with the decision 

of the Commissioner, Assistant Commissioner or Deputy Com¬ 
missioner may within thirty days after the service by post of 
notice of that decision—(a) in writing, request the Commis¬ 
sioner to refer the decision to a Board of Review for review; or 
(6) in writing, request the Commisioner to treat his objection 
as an appeal and to forward it either to the High Court or to 
the Supreme Court of a State.’ 12. Section fifty-one of the 
Principal Act is repealed and the following sections inserted in 
its stead:—‘51.— (1) Where a taxpayer has, in accordance with 
the last preceding section, requested the Commissioner to refer 
a decision to a Board of Review, the Commissioner shall, if the 
taxpayer’s request is accompanied by a deposit of such amount 
as is prescribed for the particular class of case, refer the decision 
to the Board not later than thirty days after receipt of the 
request. (2) A taxpayer shall be limited on the review to the 
grounds stated in his objection. (3) If the assessment has 
been reduced by the Commissioner after considering the objec¬ 
tion, the reduced assessment shall be the assessment to be dealt 
with by the Board under the next succeeding sub-section. (4) 
The Board, on review, shall give a decision and may either 

[537-538] 



' THE JUDICIAL POWER OF THE COMMONWEALTH 427 

confirm the assessment or reduce, increase or vary the assess¬ 
ment. (5) The Board may, if it considers the reference to be 
frivolous or unreasonable, order the forfeiture of the whole or 
part of the amount deposited in accordance with sub-section 1 
of this section. (6> The Commissioner or a taxpayer may 
appeal to the High Court from any decision of the Board under 
this section which, in the opinion of the High Court, involves a 
question of law.* ‘51a.—(1) Where a taxpayer has, m accor¬ 

dance with section fifty of this Act, requested the Commissioner 
to treat his objection as an appeal and to forward it to the 
High Court or the Supreme Court of a State, the Commissioner 
shall forward it accordingly. (2) The appeal shall be heard 
by a single Justice of the Court. (3) A taxpayer shall be 
limited, on the hearing of the appeal, to the grounds stated in 
his objection. (4) If the assessment has been reduced by the 
Commissioner after considering the objection, the reduced 
assessment shall be the assessment appealed from. (5) On the 
hearing of the appeal, the Court may make such order as it 
thinks fit, and may reduce, increase or vary the assessment. 
(6) An order of the Court shall be final and conclusive on all 
parties except as provided in this section. (7) 
the appeal shall be in the discretion of the Court. (8) On the 
hearing of the appeal, the Court may, if it thinks fit, state a 
case in writing for the opinion of the High Court upon any 
question which in the opinion of the Court is a question of law. 

(9) The High Court shall hear and determine the question, ana 
remit the case with its opinion to the Court below, and 
make such order as to costs of the case stated as it 

(10) The Commissioner or a taxpayer may appeal to the iriign 

Court, in its appellate jurisdiction, from any order made under 
sub-section 5 of this section.* *’ Finally, sec. 16 of this amend¬ 
ing Act is in these terms:—“Every assessment, determination 
or decision of the Commissioner • • - made ^^der th 

Income Tax Assessment Act 1922 Vkv this 

effectual as if made under the Principal Act as amended by 
Act, and for the purposes of such assessment, determination or 
decision, the amendments contained in sections ^”d n 

to fourteen inclusive, of this Act shall be deemed to have been 
in force at the time the assessment, determination or decision 

was made or given.** , 

Such then was the position with regard to ^e appellants 
objections to the present assessment when, on 1st December lyjo 
the respondent by notice in writing, disallowed . x. 

response of the appellants was immediate. 
same month they requested the respondent to tr^t the r J 
tions as an appeal and to forward them to the 
of the State of Victoria. The appellants it will be seen, in 

taking this course, did not exercise the right given them by h 

amending Act, to have the Commissioner s decision referred to 

the Board of Review. They chose one of the other " 

tives open to them. It follows that the constitutionality of the 
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Board of Review in the present case only arises on the conten¬ 
tion that the provisions of sec. 28 of the Income Tax Assess¬ 
ment Act 1922-1925 are inseparably connected with those of 
sec 50 (4) (a) of the same Act as enacted in 1925 which give 
to the appellants the right to have the Commissioner’s decision 
referred to the Board of Review, and that the former stand or 
fall with the latter. This contention, it should at once be 
stated was disputed by the respondent and a submission in 
the contrary sense was put forward by him as a separate answer 
to the present appeal. The objections came before the Supreme 
Court of the State of Victoria {Macfarlan J.) on 7th May 1926 
when his Honor, after discussion, stated a case in writing for 
the opinion of the High Court upon the following questions; — 
(1) Did the assessment cease to be valid or operative upon the 
raising of the dissatisfaction of the appellants therewith? (2) 
Is the assessment appealed against good in law? The case as 
so stated was argued before the High Court of Australia, judg¬ 
ment given upon 25th August 1926, and the answers given by 
the Court {Knox C.J. dissenting) were to (1) No,” and to (2) 

“ Yes.” The ground upon which the majority of the learned 
Judges of the High Court proceeded when so answering these 
questions was that in their opinion the Board of Review, if in 
the present case the objections of the appellants had been 
referred to it, would not in entertaining them have been a Court 
exercising the judicial power of the Commonwealth, but would 
have been merely a tribunal engaged in the administration of the 
statutes and one, therefore, quite properly constituted. The 
great question which has been argued on the appeal is whether 
the learned Judges were right in that conclusion. 

Now, it is hardly doubtful that the Federal Legislature, 
accepting as presumably it did, the correctness of the High 
Court’s judgment of 9th April 1925 set itself by its amending 
Act of 1925 to get over the administrative difficulties which 
that judgment created. Indeed, a close examination of the 
sections of the new Act already set forth shows that suggestions 
to that end made by the learned Judges who took part in the 
decision have therein been adopted and embodied. The learned 
counsel for the appellants urged that not only had the Federal 
Legislature no power to do as it did, but that, in effect, it had 
not succeeded in creating a new tribunal (the Board of Review) 
which was more valid than the old tribunal (the Board of 
Appeal). Without any disrespect, he suggested that the new 
Board of Review was, in effect, in just the same position as the 
old Board of Appeal, and that the legislation was camouflage. 
It becomes necessary, therefore, to examine somewhat minutely 
not only the difference between the old Board of Appeal and the 
new Board of Review, but to consider the position of the Board 
of Review itself. It seems clear to their Lordships, as appears 
from a comparison of the provisions on the subject of the Act 
of 1922 with those of the Act of 1925, that there is a very real 
difference between the two Boards; a difference which, in the 
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present ease, is well 
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Commonwealth: it is an administrative function. The decision 
of a Board of Review stands, as we have seen, precisely in the 
same position. Its functions are in aid of the administrative 
functions of government. So far, then, a Board does not 
exercise the judicial power of the Commonwealth. We then 
come to the right of appeal to this Court from determinations 
of Boards of Review. That is a right given both to the Com¬ 
missioner and to the taxpayer. A right of appeal in itself does 
not establish the vesting of judicial power either in the Com¬ 
missioner or in a Board of Review. The Parliament may have 
imposed upon the Courts the duty of reviewing administrative 
determinations.” 

Is this right? What is “ judicial power ”? Their Lordships 
are of opinion that one of the best definitions is that given by 
Griffith C.J. in Iluddart Parker Co. Pty. Ltd. v. Moore- 
head^^ where he says:—“I am of opinion that the words 
‘ judicial power ^ as used in sec. 71 of the Constitution mean 
the power which every sovereign authority must of necessity 
have to decide controversies between its subjects, or between 
itself and its subjects, whether the rights relate to life, liberty 
or property. The exercise of this power does not begin until 
some tribunal which has power to give a binding and authori¬ 
tative decision (whether subject to appeal or not) is called upon 
to take action.” This definition of “ judicial power ” suggests 
to their Lordships a further material difference in the status of 
the two Boards not alluded to by Isaacs J. It will have been 
noticed that under the new sec. 51a the orders which the Court, 
under sub-sec. 5, may make are by sub-sec. 6 made final and 
conclusive on all parties except as provided by the section; 
and that by sub-sec. 10 it is provided that the Commissioners 
or a taxpayer may appeal to the High Court in its appellate 
jurisdiction from any order made by the Court under sub-sec. 
6. But under the new sec, 51, dealing with the orders of the 
Board of Review, there is no provision in any way correspond¬ 
ing to these sub-secs. 6 and 10 of sec. 51a. The orders of the 
Board of Review are not there stated to be conclusive for any 
purpose whatsoever. On the other hand, under sec. 51 (2) of 
the Act of 1922, the orders of the Board of Appeal on questions 
of fact were expressly declared to be final and conclusive on all 
parties. The distinction is, their Lordships think, both striking 
and suggestive. The decisions of the Board of Review are 
under the amending Act made the equivalent of the decision 
of the Commissioner. No assessment of his, even when paid, is 
conclusive upon him. He retains under sec. 37 the fullest 
power of subsequent alteration or addition, and it would appear 
that that power remains with him notwithstanding any decision 
in respect of the same assessment by the Board of Review. It 
is only the decision of the Court which, in respect of an assess¬ 
ment, is now made final and conclusive on all parties—a con- 

H (1908) 8 CX.R. 330, at p 357. 
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vincing distinction, as it seems to their 
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Their Lordships are of opinion that it is not 

the Australian Constitution for „ officer 

fixing of assessments shall rest with an admin another 

subjfct to review, if the taxpayer ?o put 

administrative body, or by a Court strictly so galled or to pu 

it more briefly, to say to the taxpayer ^^ou^t H vou 

the assessment reviewed judicially, go to the 3oard of 

want to have it reviewed by business 1922-1925 

Review.” It has been seen that, by sec. 50 of the 
Act a taxpayer who is dissatisfied with the decision of the Com 
mts^ioner LTrlquest him (a) to refer tbe decision to^a^Board 

of Review for review, or (6) to either to the 

treat his objection as an appeal and to ^ sec 51, 

High Court or to the Supreme Court of a State^ ^^^c.^_^^ 

which regulates reference to the Board, is differ- 

sec. 51 (a), which regulates appeals to ^ referred to. 

ences between the two sections have already been 

The sections may again in this connection indicates 

Although superficially apparently are by no 

that the status and function of the too ^^^huna s .y 

means the same. The Board of Review vP+h^ taxpayer can 
nature of administrative machinery to ''ybich t y 

resort at his option in order to have his but 

sidered. An administrative tribunal may act 1" ^ 

still remain an administrative tribuna^l as distinguished from a 

Court, strictly so-called. . Mere externals ^ "°|^ib“naf an 
direction to an administrative officer by Lordships find 

exercise by a Court 'l where he says’^:- 

themselves m agreement with r inconsistent with 

;;L\TudrcLlTct^^^^^^^^^ "co^« either stHct 

12 (1924) 1 KH. 171. 

13 (1926) 38 Ci.R.. at p. 
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judicial or executive action. ... If consistent with either 
strictly judicial or executive action, the matter must be examined 
further “ The decisions of the Board of Review may very 

appropriately be designated ... * administrative awards/ 

but they are by no means of the character of decisions of the 
Judicature of the Commonwealth.” They agree with him also 
when he savs that unless “ it becomes clear beyond reasonable 
doubt that the legislation in question transgresses the limits laid 
down by the organic law of the Constitution, it must be allowed 
to stand as the true expression of the national will ”'5. In that 
view they have come to the conclusion that the legislation in 
this case does not transgress the limits laid down by the Consti¬ 
tution because the Board of Review is not exercising judicial 
powers, but is merely in the same position as the Commissioner 
himself' namely, it'is another administrative tribunal which is 
reviewing the determination of the Commissioner, who 
admittedly is not judicial, but executive. 

[He then said their Lordships were not prepared to assent to 
the view that the Constitution permitted the appointment of 
judges for a term of years, but did not need to determine that 
question in the present case.] 

Notes. . . w 

(a) In B.I.O. Co. Ltd. v. Federal Commissioner of Taxation^^ 

{The B.I.O. Case), the High Court held the former Income Tax 
Board of Appeal to be exercising judicial power on grounds thus 
expressed by Knox C.J. (at p. 432)“ The power conferred on 
the Board of determining questions of law, the association of 
the Board as a tribunal of appeal with the High Court and the 
Supreme Court of a State, and the provision for an appeal to 
the High Court in its appellate jurisdiction from any order of 
the Board, except a decision on a question of fact . . . 

establish that the expressed intention of Parliament was to 
confer on the Board portion of the judicial power of the Com¬ 
monwealth, which at any rate includes the power to adjudicate 
between adverse parties as to legal claims rights and obligations, 
and to order right to be done in the matter.” It was the cumu¬ 
lative effect of these provisions, rather than any single one of 
them, which led to the decision. The principal case, however, 
suggests that the most important single consideration is the 
conclusiveness of the decision. Presumably “ conclusive ” 
means here “ not open to attack in collateral proceedings ” (such 
as an action for the recovery of the tax). Presumably also the 
word “ final ” is used by their Lorships as meaning not appeal- 
able,” though it is sometimes used in the same sense as ” con¬ 
clusive.” A decision which is not appealable may or may not 
be ” conclusive.” 

14 (1926) 38 CX.R., at p. 178. 

15 (1926) 38 C.L.R.. at p. 180. 

16 (1925) 35 C.L.R. 422. 
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(b) In the BJ.O. Case, Isaacs J. determining 

“ The power thus given IS one f 8^^ independently 

whether and how far ^he ”ght, ^ an^d Commissioner, 

enacted have been accu his discretionary ]w\^- 

and not for the liability,” and (at p- 

ment to create a co^titu determined by 

the Board on appeals are '^^^^tl^oritatively pronounce 

dard of liability, but to ‘ „ ‘ .j-jns distinction between 

upon the standard - '„.i the one hand, and 

interpretative, judicial decisions on the ;,;^t.„^T.on is not 

in his Honour’s opinion m case • „cp,ns to be one 

clearly draiira in the their Lordships attach 

explanation of the decision of the Board 

to the amendment of the Ac -fr,r»pr The distinction is 

equivalent to ^b-t of the Cornmi^sionec T - 

also tbe basis of the di. smn of the H^g^^ ^ 

appointed ""'^^’'^National Seem y gi^owered to fix faw 

validly appointed in so ^ invalidly^ vested with judi- 

rth:y were e-Pow-ajm orde^^ 

'itrer 

decisions of a tnbuna tribunal to be exercising judicial 

enforcement or execution f Anneal could be carried into 

power; decisions of ordW c^urt for the recovery 

execution only by action an ^Jlbunals held to be exer- 

cising judicial power d'd b^ve po enforcement will 

r.-t.s » p»«' >• 

IT (1943) 67 eX.R. 1. 

45# \ 

- ■ 'nnmer? Conclusiveness ” of decis^ -) 

(What IS judicial power! ^ 

\ •pw T TD V Commonwealth . 

Rola Co. (Australia) Pty. Ltd. . statement of claim 

LaTHAM C.J.: -Demurrer ^o - nmended^ste^em^ declaration 
in an action in which th^P^^^^f Employment ^ 

ra^tedliyftatu^oS Rule: 1943 No. 251 (30th September 1943) 

1 (1945) 69 CX-R. 185 
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is invalid and that an amending regulation—reg. 2 of Statutory 
Rules 1944 No. 42—which amends reg. 5c is also invalid. The 
defendants demur, contending that the regulations are valid. 

Reg. 5c was enacted after the decision of this Court in Vic- 
toinan Chamber of Manufactures v. The C ommomcealth 
(Women^s Employment Regulations)^, that the Regulations as 
they then existed were (with certain exceptions) valid.* 

The regulation in question relates to the constitution and 
powers of Committees of Reference, and the objection to the 
regulations is that they purport to confer judicial power upon 
the Committees. The basis of the objection can be expressed 
in the words of Knox C.J. in British Imperial Oil Co. Ltd. v. 
Federal Commissioner of Taxation^, where, referring to Water- 
side Workers' Federation of Australia v. J. W. Alexander Ltd.'*, 
his Honour said that it was held in the latter case “ that the 
judicial power of the Commonwealth can only be vested in 
‘ courts,’ that is, in courts of law in the strict sense; and that, 
if any such court be created by the Parliament, the tenure of 
office of the justices of such court, by whatever name they may 
be called, shall be for life subject to the power of removal con¬ 
tained in sec. 72 of the Constitution.” The members of the 
Committees of Reference for which the Regulations provide 
are not appointed for life, and the Committee is plainly not a 
court within the meaning of the Constitution. 

The Regulations, which are to be found in the schedule to 
the Women’s Employment Act 1942 as subsequently amended 
by statutory rules, provide in reg. 5 for the constitution of a 
Women’s Employment Board. By reg. 6 it is provided that 
where an employer proposes to employ, is employing, or has at 
any time since 2nd March 1942 employed females on certain 
work specified under headings (a), (6) and (c), the employer 
shall, with certain exceptions, make an application to the Board 
for a decision in accordance with the regulation. The work to 
which the regulation refers is work— 

“(a) which is usually performed by males; 

(6) which, within the establishment of that employer, 
was performed by males at any time since the out¬ 
break of the present war; or 

(c) which, immediately prior to the outbreak of the 
present war, was not performed in Australia by 

any person.” 

Reg. 6 (4) provides that when an application is made the 
Board shall decide— ' 

“(o) whether the work specified in the application is work 
specified in sub-regulation (1)” (that is, whether 

♦Under the Commonwealth’s war-time defence power- see the Note 
to case 25, ’ 

2 (1943) 67 C.L.R.347 

3 (1925 ) 35 C.L.R. 422, .at np. 432, 433 

4 (1918) 25 C.L.R. 434. 
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it falls within any of the classes (a), (b) or (c) 

b,, .mploy=d or 
to be employed on the w^rk.^ 

Sub-reg. 5 Provides that e. matters with 

may be employed ^ ^ conditions of employment, and 

respect to hours of Sub.re<y 7 provides that the Board 

employment on P''”*^^*' ° ,• •• which see sub-regs. 8 and 

shall, subject to the jegul^ion ( females employed 

9) decide the rates of payment upforc the Board gives a 

on the work , . on Xm it proposes that 

o» w.*...... b.dd 

specified in the decision. ^that is of the Board) 

ReK. 9 provides that every ^ specified in the 

shall be binding on the ?** ® a^i^ations of employees 

decision, his or their emp regulation also provides that 

?hrd:cisro^n ItfbrXd ^.n- 

:nd\r^n«^^^ if^\raTaw\rd or order of the 

Court. *10 before it was amended, was 

The challenged regulation, reg. bc, neiore 

as follows:— ^ iti the Gazette, estab- 

“ 5c—(1) The Minister “fy- "Xl or any of whom may 
lish and maintain a panel of P®'^°"® ^ • s Chairmen of 

be Conciliation Commissioners) regulation. 

Committees of Reference for P^P , the Chairman of 
(2) The Minister, the Attorney-General or tn 

the Board may, in relation ^tablished under the last 

to a person on the panel of milotinn referred to as ‘the 

preceding sub-regulation (in females (if anv) who are 

Xirman 0 , any question as to what females^^^^ employed on 

t .sr d'sS: «... 

‘*“(4) Tt Ml^sHtte^s o'Ta Commtet^ of Reference-^^^.^ 

s: i;sr.r.u.' w..... 

casting, vote. 
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(5) A determination made under this regulation shall be 
binding on the employer and females specified in the deter¬ 
mination, and shall be evidence of any matters of fact so 
specified/* 

It will be seen that the regulation purports to authorize a 
Committee to decide— 

(a) what females, if any, who are or were employed by an 

employer are or were employed on work specified in 
a decision; and 

(b) any question as to the nature of the work on which 

the females employed on work so specified are or 
were respectively employed. 

The Committee is therefore authorized to decide certain facts 
—facts as to what females are or were employed on certain 
work, and as to the nature of the work upon which they are 
or were employed. The determination of the Committee under 
the power so conferred upon it is made binding on the employer 
and females specified in the determination. It is evident that 
there may be a controversy as to such facts between the 
employer and the females, or between the employer and an 
organization of employees. Thus the Committee is given power 
to decide in a controversy between subjects an issue relating 
to a disputed matter of fact. It is contended that such a 
power is essentially judicial in character and that therefore 
it cannot be validly conferred upon a body which does not 
satisfy the requirements of a court as defined in the Constitu¬ 
tion of the Commonwealth, sec. 72. 

The argument for the plaintiff depends upon the provision 
that the determination of the Committee is binding upon the 
persons concerned. If legal proceedings were instituted by a 
female employee for the purpose of securing payment of wages 
as fixed by a decision of the Board, the proof of a determination 
of a Committee would (it is argued) finally conclude as against 
the defendant the question of fact as to whether the female 
claimant was employed upon work specified in the decision of 
the Board. The determination would decide the same question 
of fact as might have to be decided by a court if, in the absence 
of such a provision, such legal proceedings were instituted. It 
is accordingly submitted that the Committee is substituted for 
a court in the performance of a function which is judicial in 
character. 

It may be observed that the authority of the Board, and of 
a Committee of Reference, depends upon the actual existence 
of one of the three states of fact specified in reg. 6 under the 
headings (a), (6) and (c). Neither the Board nor a Com¬ 
mittee can give itself power by its own decision that a par¬ 
ticular state of facts exists. The position is the same as in 
the case of the Commonwealth Arbitration Court which, under 
the Commonwealth Conciliation and Arbitration Act has 
authority to act, when jurisdiction depends upon the exigence 
of an inter-state industrial dispute, only when such a dispute 
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actually exists- the Court ca^no^t^give.iteeinun 

own decision that infFnn of A/asia v Broken Hill Ply- 

Drivers and Firemen s Association of A/ ^ 

Co. Ltd.^; Caledonian Colh^-nes Ltd^ Calc- 

Employees Federa^on [N - ^ gf^^le Employees 

doman CoHienes Ltd. the Court are binding 

Federatton but the provisions of the Arbitration Act 

upon certain p^ons but the p operative in any case 

to this effect (sec. 29) , facts actually exist, and the 

unless the necessary determine the question 

Arbitration Court no^it^in ifthe same in the case 

whether they do esast. T p ^ Committee of 

of the Women's Ejnployment Visions of the Board 

Reference. Thus the PT^YJr Committees =hall be binding must 

Sics ‘.firs 

In the next place, it g‘'po°'‘necHon and tliat it is 

“ binding ’’ IS used in o“ obligations created by 

not a word limited to “f^ 0 ’nd°”bv a statute which applies 

judicial action. A man IS he makes: he is 

to him: he is bouna oy a ... r)ur«uant to a subinis- 

‘"u “pS.™”.o .h... 

same relevant characteristics in relation ^ „!s Rmploy- 

determination of the C°'^'“’ttee (In the ^ 

merit Case» no objection was taken to the Rc^u^ 
any ground connected with judicial po ■) conduct of 

power not only to lay down « ^ ch2racter-lsoe TFafer- 
persons (a function P®. „ j w Alexander Ltd.)^, 

%ide Workers’ Federation asl have said, not con- 

hut also has power to decide ‘‘a application of an 

clusively) whether work specified m th lotion. Such 

employer is work specified m sub-reg. ,,.,,cn made 

a decision is a decision as to a . (reg. 7c) and under 

applies to employers according t i ^ees Accordingly, if 

red. 9 is binding on emp oyers and - binding " 

the fact that a determination of f .^^T^^^^^rvalidity of the 

upon employers and ’ ihen it is equally the case 

provisions relating ^ Commi , Board is binding upon 

that the fact that the tal to the validity of the pro- 

employers and g Vhe whole functioning of the 

visions constituting the Hoara. 

5 (1»11) 12 C L.R. 3^, at PP- «5, 444, 453, 454, 460, 

6 (1930) 42 C.L.R. 527, at p. 5^5- 

7 (1930) 42 eX.R. 558, at p. 577. 

8 (1943) 67 C.L.R. 347 

9 (1918) 25 C.L.R. 434. 
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Board depends upon an initial decision as to whether work 
specified in an application is work specified in sub-reg. 1 of reg. 
6, and if the Board were not able to exercise this function it 
would not be able to exercise any of the other functions com¬ 
mitted to it by the Regulations. 

It has, however, already been determined in this Court that 
the making of an industrial award is not an exercise of judicial 
power (See Alexander’s although the award binds the 

parties to the industrial dispute in relation to which the award 
is made. The Commonwealth Conciliation and Arbitration 
Act 1904-1934 provides in sec. 29 that an award of the Court 
is binding upon the persons there specified. This fact, how¬ 
ever, does not mean that the making of an award is an exercise 
of the judicial power of the Commonwealth. In the same way 
it should, in my opinion, be held that the provision in reg. 5c 
that a determination made by a Committee shall be binding 
on certain persons does not, by reason of the use of the word 
" binding ” involve an exercise of the judicial power of the 
Commonwealth. 

These considerations are not conclusive of the case. An 
industrial award lays down rules of conduct for the future. It 
does not purport to ascertain and enforce existing rights; it is 
directed to the creation of new rights. It is urged on behalf 
of the plaintiff that a determination of the Committee does not 
create a rule of conduct binding the parties for the future, but 
that it authoritatively determines a possibly controverted 
question of fact and that the making of such an authoritative 
determination is necessarily an exercise of judicial power. 
Reference is made to the frequently quoted statement of Griffith 
C.J. in, Huddart Parker & Co. Pty. Ltd. v. Moorehead^^j 
approved by the Privy Council in Shell Co. of Australia Ltd. v. 
Federal Commissioner of Taxation^^: —“I am of opinion that 
the words * judicial power ’ as used in sec. 71 of the Constitution 
mean the power which every sovereign authority must of neces¬ 
sity have to decide controversies between its subjects, or 
between itself and its subjects, whether the rights relate to life, 
liberty or property. The exercise of this power does not begin 
until some tribunal which has power to give a binding and 
authoritative decision (whether subject to appeal or not) is 
called upon to take action.^^ Reg. 5c gives Committees power 
to decide controversies between subjects relating to their rights 
and the regulation purports to make those decisions binding 
and authoritative. 

I am not satisfied that the words of Griffith C.J. are properly 
interpreted when it is said that they mean that a power to 
make binding and authoritative decisions as to facts is neces¬ 
sarily judicial power. I direct attention to the concluding 
words—“ is called upon to take action.*’ In my opinion these 

10 (1918) 25 C.L.R. 434. 

11 (1908) 8 C.L.R. 330, at p. 357. 

12 (1931) A.C. 276, at pp. 295. 296. 
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words are directed *<> action "^hc 

has power to give a bindm^ action to which the 

mere giving If^a body which has power 

learned Chief 7 authoritative decision is able to take 

to give a +uat decision, then, but only then 

action so as the attributes of judicia 

power are plainly p^sent. shell Case’®, in which 

Lreafter, that the Prx^ Coun^^ expressly held 

approval was given ^ court because it gave 

T»! £..«» p.«». 

which affected their righte. referred to the state- 

In Huddart Parker s Case Isaacs Board for 

ment of Palles C.B- i’^ ^ •. • ^ - <* court” or jurisdiction, 

Ireland^^ “ ^ to erect a ^indlcial the essential element 

so as to its fletermmatioris lu^^ 

is that it should have power, by i . , . py this,’ said the 
diction, to impose liability affec is imposed, or 

learned Chief Baron, ‘I mean that tne iiam y 

ItTe right affected Y,^"hat"aWUty "u or the^right 

fact determined, and so that the na^ny wrong m law 

will be affected, although detei^maUon be , 
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exercise the power, his determmat ,• an action 

happening of the *”he act done under the 

brought to try the lega y ■ determination binds, 

exercise of the power. But wnere yie e x q- jaw, then 

although it is based on an There we get a modern 

the poicer authorizing it IS j ^ This statement of the 

use of the term judicial power. what in Waterside 

^ cta^ 

fnrtanfWbfmrin|pecified per^^^^^^ 

^L^^tsi:; ofa^^rd^^ B i^^^-nd ^to ^pay 

money to A applies a ^ , . result that there is an 

not created by the court ’tsel with the sum of 

immediately liL of the Women’s Employment 
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13 (1931) A.C.275. _ * 

14 (1908) 8 C.L.R 330 at pp. 383, 

15 (1902) 2 I-R- 349, at p. 373. 

1« 0924) 34 C.1..R. 482. at 
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any employer, for example, to pay wages to a particular female, 
it would be necessary for the female or some person on her 
behalf (See reg. 9 a) to sue in a court of competent jurisdiction. 
If such a proceeding succeeded there would then be a liability 
created by the determination of the court. In such a proceeding 
the determination of the Committee of Reference would be 
evidence of the facts to which it related, but that determina¬ 
tion would not in itself create liability. 

That this distinction is well-founded appears from the 
decision of their Lordships of the Privy Council in the Shell 
Case'^. In that case their Lordships were considering the 
validity of the provisions relating to Boards of Review con¬ 
stituted under the Income Tax Assessment Act, the decisions of 
which, unless appealed against, were binding upon the parties, 
namely, the taxpayer and the Commissioner. Their Lord- 
ships, as already stated, approved the statement of Griffith C.J. 
in Huddart Parker's Case's as to the nature of judicial power. 
But they nevertheless held in explicit terms that (See Shell 
Cose'’) a tribunal is not necessarily a court in the strict sense 
of exercising judicial power because it gives a final decision; nor 
because two or more contending parties appear before it between 
whom it has to decide; nor because it gives decisions which 
affect the rights of subjects; nor because it is a body to which 
a matter is referred by another body. 

In the Shell Case^^ the Judicial Committee affirmed the 
decision of the High Court, reported sub nom. British Imperial 
Oil Co. Ltd. V. Federal Comynissioner of Taxation^^, and said:— 
Their Lordships find themselves in agreement with Isaacs J., 
where he says:—‘There are many functions which are either 
inconsistent with strict judicial action ... or are consistent 
with either strict judicial or executive action. ... If con¬ 
sistent with either strictly judicial or executive action, the 
matter must be examined further. . . . The decisions of the 

Board of Review may very appropriately be designated 
“ administrative awards,” but they are by no means of the 
character of decisions of the Judicature of the Commonwealth.^ 
They agree with him also when he says that ‘ unless . . . 

it becomes clear beyond reasonable doubt that the legislation 
in question transgresses the limits laid down by the organic 
law of the Constitution, it must be allowed to stand as the true 
expression of the national will.^ ” Isaacs J. emphasized in his 
judgment in British Imperial Oil Co.'s Case^^ that controverted 
matters of fact were to be decided by the Board of Review, and 
gave a number of examples of “ tribunals set up for administra¬ 
tive purposes, but all of them empowered to exercise the 
functions of deciding between contestants questions of fact and 

17 (1931) A.C. 275. 

18 (1908) 8 C.L.R. 330. 

19 (1931) A.C., at p. 207. 

20 (1931) A.C.. at p. 298. 

21 (1926) 38 C.L.R. 153. 

22 (1926) 38 CL.R., at p. 176. 
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discretion and of doing so with the effect in some way^of binding 
heV tte^e tribunal’s dtd°not°excrcis"eTudTciaY power in discharging 

Vioc Vip^Ti entrust6d to tlic Oomrnittce. 

with in the opinion of Willio.Tns J.] WT.«-v,irri-.+ Kv 

WitniAMS J.:-This is a demurrer in an " 
the plaintiff company against the C°rnmonwcalth of 

and the Electrical Trades Union of 'f" that reg 

following declarations are sought:—(a) a dec < . ,:j, /{,) ^ 

5c of the Women’s Employment Regulations is mva , 
Lclaration that the regulation as amended by reg 2 f St 

refer the quesUons mentioped in the eUtpi^ o e 
Mooney; (d) a d®elaration that the Coi^itW^ 
mentioned in the statement of claim had no j decision 

these questions; and (e) a declaration ^^at the aUegea 
of the Committee of Reference mentioned in the staieme 
claim is invalid and void and binding on the plam^ff-^j ,^j^ 
The relevant facts alleged in the statement of demurrer, 

must be taken to be adinitted for the "^rv 1943 the 

are, shortly stated, as ^llows:—On 29th JamiaiT.^ 

Women’s Employment Board gave a daa'rj”" . qj | Broken 

plaintiff in the matter of certain " of othei applica- 

Hill Proprietary Co. Ltd., and in the matter of , Metal 

tions, which decision is commonly re covered bv the 

Trades Common Rule ’ m ^espect of the "ork^^^ Minister of 
former applications. On 13th Octob r f fn the T)rovi- 

State for Labour and National ^i-vice, pur- 

sions of reg. 5c of the Women’s Employment Regular 

ported to establish and maintain a panel of ' ^es of 

G. A. Mooney, who might act as chairmen 

Reference for the purpose of that ^^sulatiom On Board in 
ber 1943 the chairman of the Wonien s E p y ^ the 

relation to that decision purported ^ refer M ^ 

questions (a) as to wh^ females, if ^,ork 

employed by the plaintiff, are or ^.f the work 

specified in that decision; and (b) as to . specified 

on which females who are or were 13th 

in that decision are or were respectively employed. -(looney 
January 1944 the Committee of Reference convened ^y M o V 
purp^d to decide that females employed by the plaintiff as 

23 (1026>38C.L.R.,atp. l79 
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ruf.n.c^fato—^ 

tution, and that ^ and effect to the determination 

ori3th Januarj''l944 is invalid because it purport to confer 
of 13th ./ Women’s Employment Board, or, alter- 

to operate upon the footing that such power 

Ts e'Ll^iWXfe by that"Board; and also beoause its operat.on 

'"^CLXanXl grouL""'? The' Siurrer is that reg. 5c, on its 
* Xtnwtion does not confer power upon any persons or 
bo"dy of peXons to exercise the judicial power of the Common- 

XH^summarized the reg., and quoted the definition of judi¬ 
cial power from the opinion of Griffith C.J. approved in the Shell 

Case He continued:—] j • • « 

Under the Women’s Employment Regulations every 

of the Board is binding on the employer or fattens 

te the decision, his or their employees, and the organizations 

of emplovees whose members are affwted by the decision, a 

must be filed in the Commonwealth Court of Conciliation an 

Thtration! and shall thereupon have effect i" all respec s a^d 

bp enforceable as if it were an award or order of the Court, bee 

reg 9 In Alexander's Case^® this Court held that the pow 

to enforce awards conferred upon the Commonwealth Court of 

Conciliation and Arbitration by the Commonwealth Cone lia 

tion and Arbitration Act 1904-1915 was part 

DOwer of the Commonwealth within the meaning of sec. 71 o 

the Constitution, and could only be vested in 

tioned in that section, and it was in consequence of that decision 

that the Act was amended by appointing the the 

Court for life and thereby constituting it a court within tne 
mXing of the section. In the joint judgment of Isaacs J. and 
Rich J^in Alexander’s Case^i it is stated that when an award 
is once made the dispute is settled and the arbitral function is 
at an e“d, and that enforcement of the rights thereby created 
by a court is in its nature an entirely separate process from 

their creation. 

Reg. 5c purports to confer on a Committee of Reference func¬ 
tions which are, in my opinion, part of the judicial POwer of the 
Commonwealth. It is the decision of ^he ^^rd which by 
force of the Women’s Employment Act, and the 
made thereunder, creates rights and obligations which a 
binding on employers and employees. Once that has been don 


26 (1918) 25 C.L.R. 434. 

27 (1918) 25 CX.R., at p. 465. 
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the determination of a controversy whether 
entitled to those rights and any employer is 
"obligations, is an exercise of .udicial^^ 

Reference is empowered by leg^ 5c to h ^ of a 

which is not even subject to any appc'J^l- . , j art of the 

- ^ot ^i^ Wh. W |%at^ 

only provision in the Regulations ^^hlch * . mlotion to an 

que^sUon is reg. 7n, which provides that ".'’"em -el a Hon te^an 

employer, any question has ^een referred to a 

rpCdon in th. <l..l.lon, 2, “S 

to carry interest until the expiration of four y ^ becomes 

date of the determination or -^bis provision also 

due and payable whichever is the later enforcement of 

shows that the determination is a ?tep in the Committee 

an existing obligation. The determination f^ot tl e Comm 

of Reference is empowered to make under reg ■ ay 

same as that which reg. 9 a (21 contemplates action 

have to make before judgment can be and interest 

brought by the Attorney-General wage 

due to employees under a decision of the of reg. 5c, 

For these reasons I am of opinion ^ ® .joo are’ not 

on their plain ordinary grammatical ^Jeatc rights 

intended to enable a Committee of •- ^ play an 

and obligations, but arc intended and enrorce- 

important part in the determination of the incidence a 

ment of existing rights and obligations. Court on the 

A great deal of argument was addressed to the 

meaning of the word “ binding certain females are or 

my opinion, that a determination decision '=hall be binding 

were employed on work specified in the au„+ any subse- 

upon the females and their employers, ^o that n 

quent proceedings, as the decision of the 

wages specified for that class of wor ripfprmined between 

Board, that question would be ^ . indeed prevents, 

the parties. In other words it to reg. 

the court from making the determination 

deal of argument was also judhdM 

Upon the question whether it is an infring conclusively to 

S ^queK\Vftrt^^^^^^^ of which is a necessary 

roiA_<>171 
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steD in the determination of a controversy whether one person 
has an enforceable legal right against another person. 
tribunals can be appointed, then, since, in many cases, the e 
is no dispute as to the law, and the whole controversy tui^ 
on questions of fact, all that would be left for a court to do 
would be to give a formal judgment, and, as an entirely ancil¬ 
lary and subordinate body, to enforce rights and obligations, 
the controversy as to which had, in every substantial sense been 
predetermined by a tribunal that is not a court. That is no^ 
in my opinion, the true meaning, or even a remote approach te 
the true meaning of judicial power. It is immateral, to my 
mind, whether the controversy as to whether one person is 
entitled to enforce a legal right against another person turns 
upon questions of fact or of mixed fact and law or of law. In 
each case the determination of the controversy is an exercise 
of judicial power, and any atteinpt to remit any of the elements 
involved in the determination in invitos the parties to any 
tribunal which is not a court, is an infringement of that power, 
and therefore completely null and void. That does not mean, 
of course, that the Commonwealth Parliament cannot, as it 
has done 'in many cases, appoint administrative officials and 
set up administrative boards to administer Commonwealth Acts. 
Examples of this are the commissioners appointed and boards 
set up under Taxation Acts, and commissioners and registrars, 
such as those of patents and trade marks, appointed under the 
Patents and Trade Marks Acts. In order to administer Taxa¬ 
tion Acts officials must be appointed to ascertain the amount 
of tax taxpayers should pay in accordance with the Acts and 
issue assessments, and in order to administer such Acts as 
Patent Acts and Trade Marks Acts officers must be appointed 
to inquire and ascertain whether applicants are entitled to the 
grant of letters patent, or to have trade marks registered; but 
where an Act creates a liability, such as a Taxation Act, to 
pay a tax, or a right of property, such as a right to the grant 
of letters patent or to have a trade mark registered, subject to 
the performance of certain conditions, the determination of a 
controversy between the Taxation Commissioner and a taxpayer 
as to the amount of tax for which the taxpayer is liable, or with 
the Commissioner of Patents or Registrar of Trade Marks as 
to the right to the grant of letters patent or to have the trade 
mark registered must, in the last resort, unless the subject 
prefers otherwise {Shell Co.*s Case^^), be determined by a court. 
Further, although it may be proper for the Parliament to direct 
on whom the onus of proof of facts lies, and to give many 
evidentiary and procedural directions, no attempt to fetter the 
right of the court effectively to determine every question of fact 
and law necessary to decide the controversy could be valid. 

Sub-reg. 5 provides that “ a determination shall be evidence 
of any matters of fact so specified.** If a determination is 

28 (1931) A.C., at p. 297. 
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hindinc then it is conclusively binding, and it is difTicult to 
was of ^.5^- that t“ prov.s.L that a determmaUon was 

t “o“4r 

TnWe*S should^fpemteTA^^^^^ 

^ FoTThlse reasons I am of opinion that reg 5c infringes the 
judicial power of the Commonwealth and is there^re mv ^d 
T nass now to reg. 2 of Statutory Rules 1944 

amends reg. 5c by I ca'^n ^ see '‘no ‘dfftinctlon in 

sub-regulations in their stead. 1 c Statutory 

substa^e between the new sub-reg. 2 by Statu ory 

Rules 1944 No. 42 and the old sub-reg. 2. It still lem s 

Committee of Refererice findings of ^s to the 

essential step in the determination of a The 

females entitled to the benefit of a dec^'^u of ^he f oard. ^ 1 n _ 

new sub-reg. 5 provides that a *? the deXion 

mittee of Reference shall be deemed to foim pa ^ j ; H 

in relation to which it is made. As a part the 

would, as before, be binding, but this time under reg. 9, on 
emnlovers and employees specified m the determm • 

"ToLr: legislat^rs^ave adopted with -thusiasm^the ^prac^ 

tice of deeming things to be that ^ . .jvith untram- 

SO far as the legislation is made by conferred upon a 

melled powers, or within the ^TlVommonweaR Par- 

parliament whose powers, like th pffect must be given to 

liament, are limited by a constitution ^ ButTpon a constitu- 

the notional conditions thereby ere - substance and 

tional question the court must operation 

operation of the legislation, arid if i ^ e existing rights 

it is an enforcement or step m disguised® is an 

and obligations, then the ^ k is legislation of 

exercise of judicial power. The „art of the decision of 

this nature. To make a detennin^ation part M 

the Board is not to create nature as that referred 

It is still a determination of the same ^ (2). 

to in the previous s«b-regulaW and^n r g - sub-reg. 2, 

Reg. 2 of Statutory Rules 1944 a o j^gference has 

which provides that where any ^ rnade or purported 

before the commencement of this regu Women’s 

to make a determination in pursuance of reg. 5c ot tne 

(1943) 68 C.L.R. 87. 
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Employment Regulations, that determination shall have full 
force and effect and shall be deemed to form part of the decision 
in relation to which it was made or purported to be made. If 
this sub^regulation could be construed as a legislative enacv 
ment creating certain rights to certain wages in favour of certain 
female employees against certain employers, I would be of 
opinion that legislative rights were created in their favour by 
the sub-regulation in the same manner as the rights crea^d by 
sec. 4 of the Women’s Employment Act and reg 3 of ^atu- 
tory Rules 1943 No. 75 which came before this Court in the 
Women's Employment Regulatioyxs Case^°. With respect to 
this section and regulation, I pointed out that the Common¬ 
wealth Parliament could have determined all matters left to 
the Women's Employment Board by direct legislation, and that 
this section and regulation were both cases of such direct legis- 
lation^'. But sub-reg. 2 is different in substance and opera¬ 
tion to the section and regulation there referred to. It pro¬ 
vides that a determination of a Committee of Reference is to 
have full force and effect, which must mean full force and effect 
as a determination of a Committee of Reference, and. there¬ 
fore, for the reasons already given, as an exercise of judicial 
power; and that it is to be deemed to be part of the decision 
in relation to which it is made or purported to be made; but, 
for the reasons already given, it does not form part of the 
decision in the sense of creating new rights and obligations, but 
is in substance and operation a binding determination made 
for the purpose of enforcing existing rights and obigations. In 
other words, the sub-regulation does the very thing which Isaacs 
J. said, in Federal Commissioner of Taxation v. Munro^^, that 
Parliament cannot do. that is, it attempts to give to a deter¬ 
mination, not even well disguised, the status of a judicial 
determination. 

For these reasons I am of opinion that the demurrer should 
be overruled. 

\Rich J. delivered a separate opinion agreeing in substance 
with Williams J. Starke J. delivered a separate opinion agree¬ 
ing with the conclusion of Latham C.J., but for different 

reasons; he said inter alia: —] it 

It is not an exclusive attribute of judicial power that all 
determinations of fact in matters affecting public or private 
rights shall be made by some court in which judicial power has 
been vested. No-one doubts that the ascertainment or deter¬ 
mination of facts is part of the judicial process, but that func¬ 
tion does not belong exclusively to the judicial power. It is 
said that if there be no limitation of administrative authority 
“for the investigating and finding of facts” then the Parlia¬ 
ment might “ completely oust the courts of all determinations 
of fact by vesting the authority to make them with finality in 
its own instrumentalities or in the Executive Department Cf. 

30 (1943) 67 C.L.R 347. 32 (1926) 38 CX.R. 153. at p. 173. 

31 (1943) 67 C.L.R., at p. 408. 
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« 33 TTnloss however, the determination of 

Crowell V. Benson . ^ judicial power, then it is a 

facts is an of the IcgislaUvc body how and 

matter for the consideration of to admini-tvative 

to what extent facts shouUl be , power. The true 

tribunals in aid of or to indicated, to investigate, 

function of judicial power is, ^ nhlitrations on present or past 

declare and enforce rights .«^\^ftTare asceAained or deter- 

-r/r rw^Tu^PPO^^d'already to exist (Pre.O. v. 
Atlantic Coast Line Co.^^). 

[He also said: —] ^otormination of the Committee 

It should be observed legal rights or obligations 

of Reference is not an ‘^di'tdieatron soclr rights or 

but of facts necessary “f, „j function of the judicial 

obligations But it '® ^e office and func^^.^^^ 

power to determine , be observed tliat under 

Obligations or not Moreover it must b^^ob^ ^2 the 

the amendment of reg. 5c pnee is to form part of 

determination of the Commi . which it is made, which 

the decision of the Board "'Substance “ a function 

suggests that the determmation IS n^ in subaan^ strictly 

of one of the courts of Federatioyi of Austra- 

judicial sense” (See ^Tjitcrside ^ 35^ but an addition or 

lia V. Gilchrist, Watt & lOiproymcnt Board 

supplement to the decision of .^°™?" 0 nd by it rather than 

ooOOtituting a rule °t ^^^“^^beations It. no doubt, 

an adjudication of their rigWs and o'’hg‘^“°“b determination, 
hnds employers and females m the 

hnt to sav that a determination or award of a ^^wer The 

be binding ” does not *^Y7n^relaUon to the exercise 

phrase is devoid of any .^^enihcance m rel^ti^^^^^ aeterminations 

r r'^,5.r.,.... c... 

Justice.] 

This case lacks a ^^^^^P^Vons^valfd!^^^^ 

Justices concurred in holding the re^ y other 

ing of Starfce J- is not identical with C.J. and 

majority Justices. It seems, ^eed with Rich and 

McTierruin J. may be taken decision as to the exis- 

WUliaTns JJ. that a ffn^h is iudicial and accordingly 

tence of facts to which rights attach is j ..T.+ ance a dissent. 

that the view of Starke J. on conclusive 

On the question whether the regulations gave power oi 

33 (1932) 285 US. 22. at p. 57 176 Law Ed. 598, at p. 616). 

34 (1908) 211 US. 210 [53 Law. Ed. ISO). 

35 (1924) 34 C.L.R. 482, at Pj|“; 212 ) 
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decision, it is suggested with respect that the view of Rich and 
Willicims JJ. is more consistent with principle and the trend of 
authority than the view of Latham C.J. and McTieman J., for 
the following reasons. Firstly, although the word ** binding ” 
may have the various meanings mentioned by the Chief Justice, 
when used in connection with a tribunal the more natural 
meaning is that adopted by WUliarm J., since tribunals are 
usually created for the very purpose of substituting an authori¬ 
tative opinion as to the facts for the facts themselves as the 
basis of liability. Secondly, it is arguable that the jurisdiction 
of the Committee of Reference was not predicated on the actual 
existence of a state of facts, as stated by the Chief Justice, but 
on a reference to the Committee by specified persons of the 
question whether such facts existed. Thirdly, even if the juris¬ 
diction had been predicated upon the facts, it is suggested, for 
the reasons given in Note (a) to case 32, that those facts would 
not on ordinary principles be open to review on prerogative 
writ, the position of the Federal Arbitration Court in this 
respect being peculiar. Hence it is also suggested that amena¬ 
bility to control by prerogative writs should in general be 
regarded as irrelevant to the question whether a power of 
decision is “ conclusive,’^ since the matters which can now be 
raised on those writs are limited. The only satisfactory tests 
of conclusiveness seem to be whether the decision is capable 
of immediate execution, or if it is not whether in enforcement 
proceedings in another forum the merits of the decision can be 
re-opened, 

46. 

{What is judicial power? The definition of federal jurisdic^ 
tion precludes the High Court froin giving " advisory opinions” 

“ Matters”) 

In re Judiciary and Navigation AcTS^ 

Knox C.J., Gavan Duffy, Powers, Rich and Starke JJ.:— 
This was a reference by the Governor-General under sec. 88 of 
the Judiciary Act for the determination of the question whether, 
and to what extent, certain sections of the Navigation Act 1912- 
1920 are valid enactments of the Parliament of the Common¬ 
wealth. Mr. Dixon, for the Attorney-General of the State of 
Victoria, having raised the objection that Part XII. of the 
Judiciary Act, in which sec. 88 is found, was beyond the powers 
of the Commonwealth Parliament, the Court heard argument 
on that question before proceeding to hear and determine the 
question referred. 

1 (1921) 29 C.L.R. 257 (H.C.). 

•* . [263] 



THE 


JUDICIAL POWER OF THE COMMONWEALTH 449 


In order to decide the preliminai-y question 
to ascertainJhe^nreanin.^of^ 

* oTt^U Court 

tion of '‘"7,“ ^ Govcinor-General refers to the Hi^gh 

Paxliaraent whicn vne »» Spo 89 •orovides that 

of each State, and for his right to ‘ direct that 

be entitled to cLurt to ^request counsel to argue 

i^atteTarto" any in^re^t which^ in the opinion of the 

Court is affected ao^ to Court up^n the matter 

93 provides that the determination of the Court upon 

|t%rpSer?or'X'=nrof^uir^^^^^^^^^ .ave^yet^been 

“Mr. Leverri^. for the Commonwealth, e°"tendcd^hat a deter¬ 
mination of the Court P^^^^-^^hesTs^ctions memly advisory 
was, on the tiye e°nstruction of these sectm^^^ is untenable. 

and not judicial. In our opinion t pnrt XII we have 

^fter carefully eo-'dering the prov^mns^o^f^.^^^^^ 

come to the conclusion that authoritative declara- 

this Court not merely an opinion but an author ^ 

tion of the law. To make such a declaration 
judicial function, and such a function is n P judicial 

'court unless its exercise P^tls not within our 

power of the Commonwealth. If tins be |te impose 

province in this case te inquire whether Parliament 

on this Court or on ite members f•L,®°xpressing any 

other than judicial duties, and we ref^^ ^f^ 

Opinion on that quest^n. pnlVh? The Constitution of the 

judicial power of the Commonwealth? The „{ 

Commonwealth upon ® P. confers are divided into 

government, and the powers w ludicial (N^to South 

three classes-legislative, ^"^uch c^se the Constitu- 

tion first grants the power ®“d enacts that the judicial 

operation (Alexander’s Case^) • Sec 71 that ^ 

power of the Commonwealth sh^l be ve^d Australia, and 

Supreme Court, to be calW the High Court^ te g,ud in 

rucroVe^c’o^fa^Y^-^^^^ 

2 (1915) 20 CL.R. 64. at P-^^- 

3 (1918) 25 Ci.R., at p. 441^263-2641 
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suggested that the duty imposed by Part XII. of the Judiciary 
Act is within the appellate jurisdiction of this Court. Sec. 75 
confers original jurisdiction on the High Court in certain matters, 
and sec. 76 enables Parliament to confer original jurisdiction 
on it in other matters. Sec. 77 enables Parliament to define 
the jurisdiction of any other Federal Court with respect to any 
of the matters mentioned in secs. 75 and 76, to invest any Court 
of the States with Federal jurisdiction in respect of any such 
matters, and to define the extent to which the jurisdiction of 
any Federal Court shall be exclusive of that which belongs to 
or is invested in the Courts of the Statos. This express state¬ 
ment of the matters in respect of which and the Courts by which 
the judicial power of the Commonwealth may be exercised is, 
we think, clearly intended as a delimitation of the whole of the 
original jurisdiction which may be exercised under the judicial ^ 
power of the Commonwealth, and as a necessary exclusion of 
any other exercise of original jurisdiction. The question then 
is narrowed to this: Is authority to be found under sec. 76 of 
the Constitution for the enactment of Part XII. of the Judi¬ 
ciary Act? Sec. 51 (xxxix.) does not extend the power to 
confer original jurisdiction on the High Court contained in sec. 

76. It enables Parliament to provide for the effective exercise 
by the Legislature, the Executive and the Judiciary, of the 
powers conferred by the Constitution on those bodies respec¬ 
tively, but does not enable it to extend the ambit of any such 
power. It is said that here is a matter arising under the Con¬ 
stitution or involving its interpretation, and that Parliament by 
sec. 30 of the Judiciary Act has conferred on this Court original 
jurisdiction in all matters arising under the Constitution or 
involving its interpretation. It is true that the answer to the 
question submitted for our determination does involve the inter¬ 
pretation of the Constitution, but is there a matter within the 
meaning of sec. 76? We think not. It was suggested in 
argument that V matter ” meant no more than legal proceeding, 
and that Parliament might at its discretion create or invent a 
legal proceeding in which this Court might be called on to 
interpret the Constitution by a declaration at large. We do 
not accept this contention; we do not think that the word 
" matter " in sec. 76 means a legal proceeding, but rather the 
subject matter for determination in a legal proceeding. In our 
opinion there can be no matter within the meaning of the 
section unless there is some immediate right, duty or liability 
to be established by the determination of the Court. If the 
matter exists, the Legislature may no doubt prescribe the means 
by which the determination of the Court is to be obtained and 
for that purpose may, we think, adopt any existing method of 

or invent a new one. But it cannot authorize 
this Court to make a declaration of the law divorced from any 
attempt to admini^ster that law. The word “ matter ” is used 
several times in Chapter III. of the Constitution (secs. 73 74, 

75,. 76, 77), and always, we think, with the same meaning. 

[264-266] 
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The meaninK of the expression “ in all matters between States 

considered by this Court ^ State of South A^- 

Tiidioature and applying equally to individuals and States, 

includes and is confined to claims resting upon an 
violation of some positive law to which the parties are alike 

subject, and which therefore governs their 

stitutes the measure of their respective rights and dutie^ 

fffggins J appeared to think that the expression 

necessity of th^ existence of some cause of action in^t^__^rty 

annlving to the Court for a declaration. He 

assuming that the State is to be regarded as being Z 

thl donie of the power, I know of no instance in any Co^ 

i-n whiph a. donee of a power such as this—a power m g 

has obtained by action a declaration that he has 

Under the Constitution, it is our duty to give relief as ^etwee^ 

States in cases where, if the facts had occurred 

private persons, we could give relief on under 

rtrtf rtth#»rwise ** All these opinions indicate that a matter 

the judicature provisions of the Constitution 

rigVt “vilele or protection given by law, or the P-venUon, 
redress or punishment of some act inhibited b> inter 

adjudication of the Court may be sought in if^i^^tion 

partes or ex parte, or, if Courts had the ^ ^ to the 

^en in those administrative proceedings with reieren_ c 

custody, residence and tfr^^^ Con- 

lunatics But we can find nothing in Chapter ol tnej^ 

Situtioii to lend colour to the view that Parliament oan confer 
power or jurisdiction upon the High Court to determine abstra^ct 
questions of law without the right or duty of any body or p 
being involved. 

During the argument a strenuous attempt w^ made ^ -how 
that this Court had, in earlier cases, approved of 
of original jurisdiction in circumstances like those "f this 

case ^ We have examined the cases relied on in support of th 

proposition, and we are satisfied that in all ?/fo^the 
the judicial power was approved only when it 
T^iirnose of effecting or assisting in effecting a seuiemen 
Sng claims of rfght under the law of the Commonwealth. 

Tn Federated Engine-Drivers' and Ftremen's Association of 
A^trallfZi Broken Hill Proprietary Co A a case was staed 
by the Commonwealth Court of Conciliation and Arbitratmn 

for the opinion of the High Court, pursuant ^to sec. 31 of the 


4 (1911) 12 C.L.R. 667. 

5 12 C.L.R.. at p. 743 

« (1913) 16 CL.R. 245. 
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Commonwealth Conciliation and Arbitration Act, upon certain 
questions of law arising in the proceedings before the Arbitra¬ 
tion Court. This Court determined these questions of law. 
The provisions of sec. 31 provide for the determination of 
questions of law which affect the rights of parties to an award 
under the Arbitration Act. In our opinion, the determination 
of such questions is a clear exercise of judicial power under sec. 
76 of the Constitution, and therefore rightly bestowed upon the 
Judiciary. In Federated Engine-Drivers' and Firemen's Asso- 
ciation of AiLstralasia v. Colonial Sugar Refining Co.^ the 
provisions of sec. 21aa of the Commonwealth Conciliation and 
Arbitration Act were upheld as a valid exercise of the legislative 
power of the Commonwealth. In connection with this section 
it is well to remember that it is not within the jurisdiction of 
the Arbitration Court to determine whether a dispute of the^" 
character required by the Constitution and the Arbitration Actf 
exists or does not exist so as to prevent prohibition issuing from 
the High Court if there is in fact no dispute. The existence of 
the dispute is, however, a condition of jurisdiction {R v Com^ 
.monwealth Court of Conciliation and Arbitration- Ex vc^te 
Allen Taylor A Co A; Federated Engine-Drivers' and Fire- 
men's Association of Australasia v. Broken Hill Proprietary 

O 0 . ). 

Now sec. 21aa provides a summary method for the deter¬ 
mination by the judiciary of the question of jurisdiction. It 
also provides for the determination of questions of law arising 
m relation to the dispute or to the proceedings or to any award 
or order of the Court. All these questions affect actual existing 

lu *A a dispute which it is sought to determine under 

the Arbitration Act, and their decision is an exercise of the 

judicial power within the pro\nsions of sec. 76 of the Constitu- 
lion* 

Case'® declared that the provisions of Part V 
of the Arbitration Act relating to the formation and registration 

monwe\Ttr*'°'Tl,^^''® legislative power of the Com- 

«°"«'''sion was based upon the provisions 
of sec. 51 (XXXV.) and (xxxix.) of the Constitution. The for¬ 
mation and registration of an organization is not and could not 
be part of the judicial power of the Commonwealth, and there 
IS n^hing in the case to suggest that it is. The decision of the 

parties before the arbitral tribunal set up under the Arbitration 
Act was necessary to the execution of the arbitral power under 
sec. 51 (3^v.) of the Constitution, and that to provide for their 

reg'^'tration was an incident to that 
power. The c^se has no relevance, in this respect, to the 
judicial power of the Commonwealth or its exercise 
{Higgins J. dissented.] 

J (1916) 22 C.L.R. 103, 9 1201 Tf one 4 . jcj 

« (1912) 15 C.L.R. 586, at p. 606. 10 6 (?L R'aW ’ 
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Notes. 

(a) In Attorney-General for Ontario v. Attorney-General for 
Canada”, the Privy Council held valid a Canadian Act in 
similar terms to that held invalid in the principal case; the 
British North America Act 1867, sec. 101 does not confine the 
Dominion judiciary to the determination of “ matters ” and 
their Lordships held that the giving of advisory opinions was not 
wholly inconsistent with the nature and functions of a Court. 
“Advisory opinion” procedure has been much discussed and 

criticized; see the references in Allen, “Law and 

ed., at pp, 154-155. However, there can be no doubt that 

whatever inconveniences and embarrassments it may cause iot 
judges trained in the English tradition, the practice has been 
of great public value in Canada and can be useful in any 
federation where the legal validity of important legislation is 
constantly open to doubt. The restrictive effect of the decision 
in the principal case has been mitigated to some extent by the 
readiness with which the High Court has permitted the States 
and the Commonwealth to sue each other for declarations as to 
the constitutional validity of each other’s legislation: e.g., cases 


18, 27 and 42. 

(b) In R. V. Federal Court of Bankruptcy and 
parte Lowensteiii^^, sec. 217 of the Bankruptcy Act 1924-19d4 
was challenged. The section provides that on an application 
for a discharge, the judge may. if the thinks the banl^upt h^ 
committed an offence, charge him with the offence ^ ^ 

summarily. This was challenged on the grounds that the Con¬ 
stitution embodies a principle of separation of powers, at least 

in relation to the judiciary, that the power to 

executive in character, or at least not judicial and that it it ^ 

inconsistent with the position of a judge that he should » 

and formulate a prosecution to be tried before himself 

C.J., Rich, Starke and McTiernan JJ. overruled all these I 

tions and held the section valid. Latham C.J. referre 
cases on legislative delegation, (case 34), to the proviso 
Con. secs. 62 and 64 requiring Ministers to be members of 
Parliament, to the practice of appointing High Court Justices 
to perform the quasi-legislative functions of ^^e Arbitration 
Court and said (at p. 565)“ it cannot be said that there i 

involved in the Constitution a strict doctnne of ^ 

powers.” Starke J. said (at p. 577)There is not ami never 
was any clear line of demarcation between legislative executive 
Ind judicial powers, nor can there be if efficient and practic^ 
government is to be maintained,” and that the parliament may 

11 (1912) A.C. 571. 

12 (1938) 59 CL.R. 555. 
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confer “ upon the judicial department all powers connected with 
and incidental to the performance by it of its own functions.” 
Dixon and Evatt JJ. dissented on the ground that it is incon¬ 
sistent with the character of the judicial powers which may be 
conferred on a judge under Con. secs. 71, 75, 76 and 77 to require 
the judge to act as a prosecutor. The case does not, however, 
“ involve the . . . proposition that any powers or duties 

of any description whatever may be conferred or imposed upon 
Federal courts or Federal judges ”—(per Latham C.J., at pp. 
566-567). 

47. 

(Inter se questions. Removal oj inter se qiiestions into the 
High Court by operation of law. Inconsistency between Com- 
monwealth and State legislation. Implied immunity of instruj 
mentalities.) 

PiRRIE V. McFaRLANb'. 

Knox C.J.:—^The defendant Thomas McFarlane was prose¬ 
cuted on an information charging him with an offence against 
sec. 6 of the Victorian Motor Car Act 1915 in that he drove a 
motor-car upon a public highway without being licensed for 
that purpose. The evidence showed that the defendant was a 
duly enlisted member of the Royal Australian Air Force and 
that on the occasion in question he was on duty driving a car 
belonging to the Air Force, under orders from his superior 
officer, on Air Force business. It was admitted that he had 
no licence to drive. The Police Magistrate dismissed the case. 
He thought that if sec. 6 of the Motor Car Act were held to 
apply to men carrying out their duties as servants of the 
Defence Department it would fetter or interfere with the 
executive powers of that Department, and that the decision in 
D^Emden v. Redder'^ governed the case. He held also that the 
operation of sec. 24 of the Motor Car Act, which declares that the 
Act applies to persons in the public service of the Crown as well 
as to other persons, was limited to those servants of the Crown 
who are controlled by the Government of Victoria. The 
informant applied to the Supreme Court of Victoria for an order 
nisi to review this decision on the ground that the Police Magis¬ 
trate was wrong in holding that sec. 6 of the Motor Car Act 
did not apply to the defendant, and on 15th January 1925 an 
order nisi was made returnable before the Full Court of the 
Supreme Court. 

The application to make absolute the order nisi came on 
before the Full Court on 17th March 1925, when, after hearing 
argument, the Court was of opinion that, having regard to sec. 
40a of the Commonwealth Judiciary Act 1903-1920, its duty 
was to proceed no further in the matter. Unless the expression 
by the Supreme Court of this opinion amounts to an order or 

1 (1925) 36 CX.R. 170. 

2 (1904) 1 C.L.R. 91. 
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decision no order was made or decision given by that Court 
ircomoliancrwith sub-sec. 2 of sec. 40 a of the Judiciary Act 
the oroceedTngs in the matter and the documents relating thereto 

record in the Supreme Court , tv^e trans¬ 
mitted. by the Prothonotary to the 7925^ duly 

Court at Melbourne, and the matter was on 6th ^ 

entered in the list of matters set down to come before the Full 
Court at the sittings of the High Court at Melbourne com¬ 
mencing on 12th May 1925. -r^ • ± t +v»ie r'nnrt 

On 11th May 1925 the Principal Registry of this C 

STsa, 

being of opinion that its duty was to treat sec. ^^ere- 

e:s“ 

appeared to support the applicatiori to call 

and the Court thought it proper m the ^^c ^rder nisi 

°ho:id-^.^b: -dfabsS.^” 7 ^ 

T^e^erby^lJ mL:frth°a| ^Ihou.h -t represen^ 

r st "mV C^ouT^^ en-: f^'c^Vs o His Majesty 

* VPeV thl' li7.VtrX%n^SVn my opinion 

Tat Ts the order to which the informants it 

The duty of this as °f urisdfet^n c^^nferred upon 

does not go beyond the limits of J whether the Court is 
it, the first question for ® iVroduced into this 

properly seised of the matter. Tndiciarv Act 1903- 

Court by force of secs. 40 a and 41 of _^he Juchemry^A^^^.^^^ ^ 

1920, which are m the words following. I 

Three questions call for decnsion n P . • power 

namely, (a) Is sec 40 a a the 

of the Commonwealth? (b) If ■ order ni=i to review a 

Supreme Court to make absolute the order ni-^i^ 

‘lAsrvth^Se^v qu= - - ‘Tho7e 

constitutional^^ 

affirmative that the ^j„oends on the provisions of 
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matters, which it is not necessary to specify in detail here, the 
High Court shall have original jurisdiction. By sec. 76 Parlia¬ 
ment is empowered to make laws conferring original jurisdiction 
on the High Court in certain other matters including “ any 
matter arising under this Constitution, or involving its inter¬ 
pretation.” By sec. 30 of the Judiciary Act 1903 Parlmment 
in exercise of this power enacted that the High Court should 
have original jurisdiction in all matters arising under the Con¬ 
stitution or involving its interpretation. Sec. 77 of the Consti¬ 
tution provides that with respect to any of the matters mentioned 
in sec. 75 or sec. 76 the Parliament may make laws (ii.) defin¬ 
ing the extent to which the jurisdiction of any Federal Court 
shall be exclusive of that which belongs to or is invested in 
the Courts of the States and (iii.) investing any Court of a State 
with Federal jurisdiction. Acting on the assumption, which 
appears to me amply justified, that the expression “ any Federal 
Court” in sec. 77 (n.) included the High Court, Parliament, 
having by sec. 30 of the Judiciary Act conferred original juris¬ 
diction on the High Court in all matters arising under the Con¬ 
stitution or involving its interpretation, proceeded by sec. 38a 
of that Act to make the jurisdiction of the High Court in some of 
those matters exclusive of the jurisdiction of the Supreme Courts of 
the States. That section provides that:—[He read the section.] 
These words are too clear to admit of any doubt that the intention 
of Parliament in enacting the section was to take away from the 
Supreme Courts of the States any jurisdiction in such matters, 
whether such jurisdiction “belonged to” them independently of, or 
was vested in them by, Federal legislation; and the words of sec. 
77 (ii.) of the Constitution, in my opinion, clearly authorized 
Parliament to give effect to that intention. Whatever jurisdiction 
the Supreme Courts of the States had in respect of such matters 
immediately before the enactment of sec. 38a must have been 
derived either from Federal legislation or from some other source. 
The jurisdiction derived from a source other than Federal legis¬ 
lation is aptly described as jurisdiction which “ belonged to ” 
them, and the jurisdiction conferred by Federal legislation 
as that "invested in” them, i.e., that with which Parliament 
invested them under the authority given by sec. 77 (ui.). It 
will be observed that sec. 38a was introduced into the Judi¬ 
ciary Act 1903 by the amending Act of 1907. This amend¬ 
ment was made in consequence of the decision of the Judicial 
Committee in Webb v. Outrim^ and that of this Court in Baxter 
V. CommUsiorbers of Taxation iN.S.W.)^. Its apparent purpose 
was to remove from the controversy as to the efficacy or the 
validity of sec. 39 (2) (a) the limited class of questions in which, 
by sec. 74 of the Constitution, appeals from the High Court to 
the Queen in Council were prohibited unless the High Court should 
certify that the question was one which ought to be determined 
by Her Majesty in Council, and thus to ensure the effective 

3 (1907) A.C. 81; 4 C.L.R. 356 

4 (1907) 4 C.L.R. 1087. 
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operation of that provision. Every question comprised in this 
limited class was necessarily a question arising under the Con¬ 
stitution or involving its interpretation, and I entertain no doubt 
that by virtue of sec. 77 (ii.) of the Constitution construed 
according to the plain meaning of the words used, the Pailia 
ment ha^ power to make a law depriving any State Court of 
whatever jurisdiction it might have in respect of any such 
question, whether that jurisdiction arose under a Federal Act 
or under the Constitution or independently of either of those 

Secs^ 40 a. and 41 of the Judiciary Act do no more than 
the machinery rendered necessary by the enactment of sec. 38a. 
The Supreme Court of a State having been forbidden to exercise 
jurisdiction in any matter involving any question °f 

specihed, however arising, it became ^®l,ich 

the submission of such matters to the only 

had jurisdiction to entertain them; and this is 

40a and 41 purport to do. 1 may observe, in th^e 

operation of sec. 40 a has been limited by decisions of this ^ourt 

to matters in which a question as to liniits of 
powers necessarily arises i.e., to matters 

determined without deciding a question Co 

Maryborough Licensing Court; Ex parte Webster <L bO-j- 

Secs*^40A and 41 are merely incidental to sec. 38 a if f"®:*' 

section be within the powers of the b”^ec’ 

as I thinlc it is, the Parliament was expressly authorized by sec. 

rXXXIX > of the Constitution to enact secs. 40a and 4i. a 

may add that although this Court h^ not 

decided that the sections under discussion are Mut m P°'je 
of the Commonwealth Parliament, their validity hto been 
^sumed in several cases in which their provisions have been 

Tr^toered. See, for instance /n re Dreui®, a 

Sunreme Court of Victoria, and the decisions of this Oouit in 

R^v. Maryboroxigh Licensing Court^; R. ^ 

Court; Ex parte DanielU; Lorenzo v. Carey®, ^ and George 

Httdson Ltd. v. Australian Timber Workers Union . 

(6) Was the application to the Supreme Court f 

lute ihe order nisi to review a “ ™s"auestion'^m™st 

Court” within the meaning of sec. .,9 ,, oninion 

be answered in the affirmative in ^ 1 td \ Au&tra- 

of the majority of this Court in George Hudson Ltd. v. Aus 

lian Timber Workers* Union^^. nc to the 

(c) Did a question arise before the Supreme Cou 

limits iTi^er se of the constitutional arose was 

wealth and those of a State? The question binding 

whether a law made by the Parliament of Victoria was binding 

5 (1919) 27 C.L.E. 249 * , ™ -c 

6 (1919) V.L.R. 600; 41 A.L.T. 65. 

7 (1920) 28 C.L.R. 23. 

8 (1921) 29 C.L.R. 243. 

9 (1922-23) 32 C.L.R. 413. 
lO (1922-23 ) 32 C.L.R, 413. 
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on a person employed in Victoria in the Defence Department 
of the Commonwealth, and in order to decide this question it 
was necessary first to determine as a matter of construction 
whether the provisions of the Victorian Act purported to apply 
to persons in the public service of the Commonwealth. If 
upon its true construction the Victorian Act did not purport to 
extend to such persons, the charge could not be sustained; but 
if, on the other hand, the Act were held to extend to such 
persons, the further question arose whether the constitutional 
power of the Victorian Parliament to make laws for the peace, 
order and good government of Victoria was so restricted by the 
' Federal Constitution as to exclude from the operation of an 
otherwise valid Act of the Victorian Legislature a member of 
the Defence Force of the Commonwealth while actually 
employed in the performance of his duty in that capacity. The 
decisions in In re Drew;” and R. v. Maryborough Licensing 
CourV^^ to which I have referred, establish that sec. 40a of the 
Judiciary Act did not impair the jurisdiction of the Supreme 
Court to determine the first question, and, if that question were 
decided in favour of the respondent, the further question as to 
the constitutional powers of the Victorian Parliament could not 
arise. It is, however, apparent from the course taken by the 
Supreme Court that in the opinion of that Court the case could 
not be disposed of without deciding the question of constitu¬ 
tional power; and it must therefore be assumed that the 
Supreme Court took the view that, on the true construction 
of the Motor Car Act, its provisions extended to persons in the 
public service of the Commonwealth. I agree with my brother 
Starke in thinking that, for the reasons about to be given by 
him, the conclusion at which the Supreme Court must be taken 
to have arrived on this question was clearly right. On this 
footing it then became necessary to decide whether the Act, 
so construed, was within the constitutional powers of the Par¬ 
liament of Victoria. On this question the contention of the 
defendant was founded on the provisions express or implied of 
the Federal Constitution and laws made under it; that of the 
informant on the power of the Victorian Parliament under the 
Constitution of that State: and it seems to me to follow neces¬ 
sarily that a question as to the limits inter se of the constitu¬ 
tional powers of the Commonwealth and of the State of Vic¬ 
toria thereupon arose. It is clear, therefore, in my opinion, 
that this question also should be answered in the affirmative, 
and that the application to make absolute the order nisi to 
review is properly before this Court. 

[He then quoted passages from the Engineer's Case, supra 
pp. 13-14, showing that the doctrines of implied prohibitions and 
immunity of instrumentalities have been overruled and con¬ 
tinued:—] 

11 (1919) VX.R. 600; 41 AX.T. 65. 

12 (1919) 27 CX.R. 249. 
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It follows from the opinion expressed by the of the 

th? f ™tor"an Motfr Car Act is. if applied to h.m 
in consistent with a law of 

he has failed to establish this. »• t:* A/>f iq 9 ‘^ 

thi^I>%ft?e Military 

'"TheMw oAht CommcTAieaUh, i.e.. the 

a^hti^A to3f7pe-n -t 'ic—d for that^pu^ose 

under the Victorian Act to drive a must not be 

way in Victoria. A command to be m Victoria 

contrary to ordinary civil law, and +T*{^ffio thereon 

artr^he use of highways and the regulation ^.^^traffi^c ^theremi 

includes all enactments of the ,igeAions introduced 

to those matters, subject always /I" ^ h enactment is 

by sec. 109 of the Constitution that, if j the 

fAonsistent with a law of the Commonwealth the^l^aw ol^ 

Commonwealth shall prevail. Prima ^ dealing with 

Motor Car Act, which ** °bv>ously an ena tm^nt deal 
the use of highways and ^he regulation of trathc, is 
any person in Victoria whether employed in tne pu 

of the Commonwealth or not. ^ninion undoubted 

The Commonwealth Parliament has, in ^ P which is within 
power, by legislation with respect of 

Uie ambit of its legislative enactment the 

any State law but in the ^ provisions of the 

State law must be given its ^ referred certainly 

Defence Act and regulations to which ^ ^ Defence 

“THe‘'then referred to further provisions in the Defence Act 

and continued:—] , • i„ +„,« +Linffs. namely, 

These provisions, I think, show P ^ nrovide for the immu- 
(a) that when the Parhar^nt provisions of State 

nity of members of the the Defence Act, 

law it did so in plain words, e g., m ^ ^ person 

and (b) that it reco^ized in the performance 

was a member of the re^him of the duty 

of his duty in that capacity did not relieve mm 


13 (1920) 28 C.L.R. 129. 

14 (1904) 1 CL.R. 91* 
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of obedience to State laws providing for {inter alia) the regula¬ 
tion of traffic. 

For these reasons I am of opinion that the Police Magistrate 
was wrong in thinking that the decision in D^Emden v. Pedder^^ 
justified him in dismissing the charge laid against the defendant. 
The finding by the Police Magistrate that sec. 6 of the Motor 
Car Act, if it were held to apply to men carrying out their 
duties as servants of the Defence Department, would be a 
fettering of or interference with the executive powers of that 
Department appears to me to be wholly irrelevant,’ having 
regard to the decision in the Engineers^ Case'®. The Common- 
Vvealth has exclusive pow’er to make laws with respect to matters 
relating to naval and milita^ defence. If the prohibition 
against driving a motor-car without being licensed under State 
law is reasonably capable of interfering with the naval or mili¬ 
tary defence of the Commonwealth or of the States, the Com¬ 
monwealth Parliament has ample power by legislation to confer 
on members of the Defence Force the right to drive a motor-car 
in the performance of their duty without being licensed under 
State law. If Parliament choose, it can exempt them from the 
obligation to obey this provision of the State law'; but, in my 
opinion, it has not yet done so. No repugnant or inconsistent 
Commonwealth legislation stands in the way of the State law 
on this subject, and such law remains valid and binding in 
Victoria by virtue of sec. 107 of the Constitution. 

I may add that there is and can be no suggestion that the 
Motor Car Act or this provision contained in it was specially 
aimed at, or in any way discriminated against, persons in the 
service of the Commonwealth. There are expressions in the 
opinion of the Judicial Committee in John Deere Plow Co. v. 
Wharton^"^ and Great West Saddlery Co. v. The King^^ which 
seem to indicate that this consideration may not be wholly 
irrelevant. 

For these reasons I am of opinion that sec. 6 of the Motor Car 
Act was binding on the defendant, and that the order nisi to 
review the decision of the Police Magistrate should be made 
absolute. 

[Higgins and Starke JJ. delivered separate opinions agree¬ 
ing in substance with Knox C.J. Isaacs and Rich JJ. delivered 
separate opinions in which they agreed with the majority as to 
the existence of an inter se question and as to the validity and 
operation of Judiciary Act, sec. 40a, but dissented on the 
question whether the Motor Car Act validly applied to the 
defendant. Rich J. said inter alia :—] 

The Defence Acts are, except where specially restricted, 
couched in the broadest terms, which leave all necessary details 
for Commonwealth administration. Either there is power under 
those Acts to use motor-cars or there is not. If there is not, 
the order was pnlawful. If there is power, it was lawful by 

'S (1904) l C.L.R. 91. '7 (1915) A C. 330. 

'6 (1920) 28 C.L.R. 129. (1921) 2 A.C. 91. 
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Commonwealth law. But, if it was lawful by 

law any State Act purporting to say it was unlawful is neces 

sarily in collision with the Commonwealth law. If 

sec 109 of the Constitution is conclusive and makes the State 

Act to that extent invalid. Moreover even 

special provision of Commonwealth law, I am unable tp see how 
a^ State law can validly dictate to the Commonwealth in what 
manner or under what conditions it is to perforna the ^xec^iv 
functions expressly and exclusively committed to it by the Cp 
stitution As I am unable to accept the argument that it is 
unlawful by Commonwealth law to use motor-cars for ’^‘^taiy 
purposes, it follows that the State law is not applicable and the 

result is as I have stated. / 

This case raised at least two “ znter se ” questions, (i) 
whether the Commonwealth could exclude State Supreme Courts 

from a field of jurisdiction—(the sec. 40a 
boundaries between Commonwealth legislative and State 

power, and possibly, so far as the State 

?heir powers from State legislation, between Commonwca th 
and State legislative powers; (ii) whether the Commonwca t 
had exclusive power to legislate for the defence or 
problem of the boundary between CommonweaUh and State 

fegislative powers, and also possibly between 

executive power and State legislative powers P/®^ion 

the opinion of Starke J. (at p. 224), suggests that the questmn 

whether the Motor Car Act was inconsistent with 

wealth legislation was also an Mer se 

now be taken as having been written per xncurxam. P 

of Dixon J. in Ex parte A/cEcan (case 10) that questions of 

inconsistency under Con. sec. 109 are not infer se 

in that case by Isaacs. Rich and Sfarfce JJ. 

the joint opinion of Gavan Duffy C.J^ Rich, ^ Boards’ 
Evatt and McTierrain JJ. in O’Keefe v. Country Roads Bo“rd ^ 
(b) On the question whether States can in geneial legisla 
to control Commonwealth instrumentalities, see case 7. 


19 (1931) 45 C.L.R. 27. 


[ 221 ] 

4B. 


{The nature of inter se questions critically cons^ered. 
stitutioruil prohMtions do not raise inter se questions.) 

Ex parte Nelson (No. 2)'. 

Dixok J.:-The defendant. Nelson was ^convicted u^on two 

informations under the New Sou Qourt which discharged 

these convictions were obtained by the defendant 

rules nisi for statutor>' prohibition obtained by tne 

1 (1929) 42 C.L.R. 258 (H.C.). 
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from the Supreme Court of New South Wales^. Of the four 
contentions upon which he relied three seem to have lacked 
substance, but in deciding the question raised by the fourth 
the Court was equally divided, judgment being given according 
to the opinion of the Chief Justice. This question was whether 
sec. 92 of the Commonwealth Constitution, in prescribing that 
trade, commerce and intercourse among the States shall be 
absolutely free, withdrew from the State Legislature power to 
enact the provisions creating the offences of which the defendant 
was convicted. 

The defendant now applies under sec. 74 of the Constitution 
for certificates that the question is one which ought to be deter¬ 
mined by His Majesty in Council. Sec. 74 forbids an appeal 
to the Sovereign in Council from a decision of the High Court 
upon any question as to the limits inter se of the constitutional 
powers of the Commonwealth and those of any State or States, 
or as to the limits inter se of the constitutional powers of any two 
or more States unless this Court shall certify that the question is 
one which ought to be determined by His Majesty in Council. It 
authorizes the Court so to certify if satisfied that for any 
special reason the certificate should be granted, and it provides 
that thereupon an appeal shall lie without further leave. The 
discretion to allow an appeal is given to this Court, and is denied 
to the Privy Council, only when a question has been decided 
of the class described; and in that case it is exerciseable upon 
grounds which must include the precise nature, characteristics 
and incidents of such questions. For this reason, apart from 
others, it appears desirable in dealing with these applications 
for certificates to determine whether the substantial question 
which has been decided in the case answers the description 
contained in sec. 74. 

For some time in this Court it was considered that sec. 92 of 
the Constitution bound States and Commonwealth alike. (See 
Fox V. Robbins^; R. v. Smithers, Ex parte Benson^\ New South 
Wales V. Commonwealth^) Foggitt, Jones & Co. y. New 
South Wales^) Duncan v. QueenslandJ.) But the view was 
afterwards taken that sec. 92 had no application to the Com¬ 
monwealth. (See W. & A. McArthur Ltd. v. Queensland .) 
And in its application to the States it has been held to be “ no 
more than an inhibition addressed to the Parliaments of the 
States preventing them from legislating so as to interfere with 
the freedom prescribed ” {James v. South Australia"^). 

2 42 CX.R. 209. 

3 (1909) 8 C.L.R. 115, at p. 128, per Isaacs J. 

^ (1912) 16 C.L.R. 99, at p. 117, per Isaacs J. » , 

5 (1916) 20 CX.R. 54. at p. 66. per Griffith C.J.; at p. 79 per Barton J.; 

at pp. 95 and ido, per Isaacs J.,; at P- 105, per Gavan Duffy J. 

« (1916) 21 C.L.R. 357. at p. 365, per Isaacs J. ^ ^ ^ 

7 (1916) 22 C.L.R. 556, at pp. 572-573 per Griffith CJ.; at pp. 593- 

594, per Barton J.; at pp- 616 and 620, per Isaacs J. 

8 (1920) 28 CL.R., at pp- 556-558, per Knox CJ., Isaacs and Starke 

JJ.. and. at P.563, per /ftfffftnsJ. ^ . tt 

9 (1927) 40 C.L.R., at p. 41, per Gavan Duffy, Rich and Starke JJ. 
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While the opinion prevailed that State and Commonwealth 
alike were forlndden by sec. 92 to hinder trade commeice and 
intercourse among the States, it seems to have been taken for 
^anted^Lt an Ittack upon a statute for repugnancy to that 
raised no question^ to the rnter sc of the con- 

Rtitutional powers of the Commonwealth and those of a btat 
fr States. (See, e.g., per Isaacs J. (dissenting) in Duncan v. 

Qtteensland^^.) 

This assumption appears plainly to have been rplation 

bXeeT the p^ ers belonging to the respective Governments 
of the Federal system. The required 

\n +bP effect which the process of defining the specinc ana 
naramou^ powers of the Commonwealth Parliament must have 
upon the ascertainment or determination 
p&y power retained by the legislatures of the 

Jones V. Commonwealth Court ^ Commonwealth 

tion" ) For in the process of defining the Commonweaii^n 

legislative power a line is ascertained. Upon one side of it is 
the undefined residue of absolute and uncontrolled power remain¬ 
ing to the States. Upon the other is the legislative POwer vested 

in the Commonwealth, made supreme by sec. 109. 

«idp of the line State legislative power, if any tneie dl, 
subordinate It is a boundary at which the supreme pow 
of ?he Stete begins, and that of the Commonwealth end^^a 

limit inter se of these plenary powers. The the 

has also been found in other forms of Jalth has 

indenendence of the executive power of the Commonweaitn i 

been secured by assigning a limit to the upon a 

the States, this has been considered to ^onwoalth 

question as to the limits tnfer se of State and Commomve^ 

power. (See Baxter v. Commissioners of ^ate 

SoutA Wales'^.) In the same way a claim that the^b^ 

the right of free importation of goods ^ ^ South 

for New South Wales v. Collector of « nower 

IVales^^,') There the claim made was, in ind^pen- 

of one Government, its executive ® ^ different 

dence and freedom from control at nnwer which was 

power of another Government, - ^„if ’ So it has 

so restrained in order to bring about this result. So 

10 (1916) 22 C.E.R.. at PP^ ^5-^- 

Vz 1 CLr' at?p per GHffith CJ., Barton and 

‘‘o'(^~J® ’and.a^t P 1154.1155 

13 (1925) 36 C.L.R. 170. P©r/saacs J.. at pp. UH-ivo. 

14 (1909) A.C. 345 ; 6 



CONSTITUTIONAL CASES 


464 

been considered that a question whether the judicial power 
belonging to a State Court could be diminished or affected by 
the exercise of the legislative power of the Commonwealth 
depended upon a mutual relation between these two constitu¬ 
tional powers which satisfied the terms of sec. 74, (See Com¬ 
monwealth V. Kreglinger <& Femau Ltd., per Isaacs J.; secus 
per Higgins ) 

The essential feature in all these instances is a mutuality in 
the relation of the constitutional powers: a reciprocal effect in 
the determination or ascertainment of the extent or the con¬ 
stitutional supremacy of either of them. This feature is quite 
absent when the question is about the meaning or application 
of a check or restraint to which all the governments are subject. 
Accordingly when it was believed that sec. 92 imposed a restric¬ 
tion upon the Commonwealth and the States alike, it was not 
doubted that a question under that section fell outside the pro¬ 
visions of sec. 74. But it is by no means easy to see why any differ¬ 
ent consequence should be produced by the contrary view, namely, 
the view that sec. 92 operates to impose a restraint upon the State 
power alone. Why should it follow from this interpretation of sec. 
92 that any relation exists between the State power which it 
restricts and a Commonwealth power? And what mutuality 
can there be? If the Commonwealth is not bound by sec. 92 
how can its powers be affected by the meaning or application 
given to the provisions of the section? Whether these provi¬ 
sions deny much or little power to the States must be imma¬ 
terial as well for the purpose of defining the subject matter of 
Commonwealth power as for the purpose of determining its 
supremacy, of measuring its constitutional strength. 

An answer to this conclusion was sought in the operation 
attributed to sec. 51 (i.) and sec. 92 when considered in com¬ 
bination. By sec. 51 (i.) the Parliament of the Commonwealth 
is authorized to legislate with respect to trade and commerce 
among the States. This power (subject to some qualifications 
not presently material) extends to every sort of legislation upon 
that subject matter, and so includes a power to make laws which 
diminish or altogether destroy the freedom of inter-State trade, 
the freedom interference with which is forbidden to the Parlia¬ 
ments of the States by sec. 92. Thus it is said that sec. 51 (i.) 
and sec. 92 together operate to give to the Parliament of the 
Commonwealth an exclusive power to make laws with respect 
^ the freedom of trade and commerce among the States. There 
is nothing incorrect in this compendious method of expressing 
the truths that sec. 51 (i.) gives the Commonwealth a power 
to make laws with respect to a subject which includes the 
freedom of inter-State trade and that sec. 92 withdraws a power 
over such freedom from the States. But the phrase should not 
be allowed to obscure the fact that two very distinct propositions 
are contained in the assertion that the Commonwealth has an 
exclusive power over the freedom of inter-State trade namely, 

15 (1926) 37 C.L.R. 393, at pp. 417-420, 426. 
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When, therefore, in Jones v. Commonwealth Court of Con¬ 
ciliation and Arbitration^^ Earl Lorebum says the High Court 
decided that the frontier of the Commonwealth power reaches 
in this case into the State and it therefore followed that the 
State has not exclusive, if any, power in this case,” his meaning 
seems clearly enough to be that because the frontier or limits of 
the Commonwealth power had been advanced, such power, 
within the area of the advance, as the States would otherwise 
have possessed was not plenary and absolute, but was either 
annihilated or made subordinate to the paramount power of 
the Commonwealth. But if in this statement “ Common¬ 
wealth ” and “ State ” are interchanged it has no such signi¬ 
ficance. The proposition is not convertible. It cannot follow 
from the existence of a State power upon a given subject that 
such legislative power as otherwise the Commonwealth would 
have possessed is not plenary and absolute, but is either anni¬ 
hilated or made subordinate. 

It may well be that where, as in the case of freedom of inter¬ 
state trade, the legislative power of the States is restricted and 
that of the Commonwealth is not, the Parliament of the latter 
may think fit to exercise or refrain from exercising its power on 
occasions or in ways other than it might, if it were open to the 
Parliaments of the States to deal with the subject. But this 
is not because the relevant powers are so distributed that they 
have limits inter se, a common boundary or some other mutual 
relation which cause.® the determination of the extent or 
supremacy of one of them to involve a complementary ascer¬ 
tainment of the existence content or efficacy of the other. It 
arises simply from the circumstance that the State has no 
power at all. 

The absence of a mutual, or, indeed, any relation between 
such a restriction as that contained in sec. 92, and the delimita¬ 
tion of Commonwealth power is characteristic of most constitu¬ 
tional checks and restraints, because they are not designed to 
accomplish that distribution of powers among the respective 
governments of the Federal system which gives rise to the 
questions described by sec. 74, but to serve some other end as, 
for instance, to give a unity to Australia for purposes of com¬ 
mercial and civil intercourse and common citizenship. Such 
a check or restraint is to be found in sec. 117. In principle it 
would seem that unless a decision upon its meaning and appli¬ 
cation was a decision upon a question as to the constitutional 
powers of the Commonwealth and those of a State or States no 
decision upon the interpretation of sec. 92 could answer that 
description. But in Lee Fay v. VmcenO^ it was held by this 

Court that a controversy upon sec. 117 fell plainly outside the 
category. 

These reasons lead to the conclusion that the question whether 
sec, 92 disabled the Parliament of New South Wales from 

(1917) A.C.. at p. 533 ; 24 C.L.R., at p. 398 
17 (1908) 7 C.L.R. 389. 
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those of any State or States. ° 
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Nelson {No. 1)^° were also of great importance”—both the 
general question of the meaning of Con. sec. 92, and the par¬ 
ticular question of the validity of State legislation intended 
to prevent the importation of diseased stock etc.; the latter 
point is, indeed, still in doubt. However, at that date the 
Court still accepted the general authority of McArthur^s Case 
(case 14) as to the interpretation of Con. sec. 92, and the 
difference of opinion in Ex parte Nelson {No. 1) was, at least 
overtly, a difference as to the application of an accepted prin¬ 
ciple. It is not possible to extract from the many cases in 
which certificates have been refused any clear rule as to the 
circumstances in which a certificate will be granted, but semble 
the circumstances need to be very “ special ” indeed. Perhaps 
equal division of opinion in the High Court is essential, and 
perhaps the division needs to be on the formulation of a major 
principle affecting Australia generally. 


20 42 C.L.R. 209. 


49. 


(" Federal ” and " State ” jurisdiction^ Making the jurisdic¬ 
tion of Federal courts “ exclusive/* Vesting " Federal ” juris¬ 
diction in State courts, subject to conditions.) 

Lorenzo v . Carey'. 

Knox C.J., Gavan Dufftt, Power.s, Rich and Starke JJ.:_ 

This was a special case under the provisions of the Justices 
Act 1902. It appeared that the respondent had been prose¬ 
cuted on an information under sec. 74 of the Commonwealth 
Crimes Act 1914 charging him with making and furnishing a 
false statement. The information was heard at Goulbourn by 
a Police Magistrate of the State of New South Wales, and was 
dismissed by him on^the ground of absence of mens rea on the 
part of the respondent. \Vhen the special case came before 
the Chief Justice and Gavan Duffy and Starke JJ. an objection 
was taken that the appeal would not lie, and, as the objection 
questioned the validity of sec. 39 of the Judiciary Act and 
demanded its interpretation if valid, the Court directed it to 
be argued before a Full Bench. These questions have already 
been before the Court in Baxter v. Commissioners of Taxation 
.) , and we agree in the conclusions arrived at in that 

case. 

Sec 75 of the Constitution gives to the High Court original 

jurisdiction in certain matters therein specified. Sec. 76 

enables Parliament to confer original jurisdiction on the Court 

in certain other matters. Sec. 77 is as follows:—[He read the 
section.] ^ 

Part VI. of the Judiciary Act deals with the original juris¬ 
diction mentioned in secs. 75 and 76 of the Constitution. Secs. 

* (1921) 29 CX.R. 343 (H.C.). 2 (1907) 4 CL.R 1087 
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jurisdiction which “ belonged ” to them within the meaning of 
sec. 77 (u.), because the Federal Parliament had not at that 
time “ invested ” them with any jurisdiction for that purpose. 
The intention of the Legislature was to take away the jurisdic¬ 
tion which belonged to these Courts because it was not always 
amenable to the control of the High Court, and to replace it 
by a new juiisdiction which could be made subject to such 
conditions and restrictions as Parliament wished to impose. 
Had the Legislature first made a grant of jurisdiction under 
sec. 77 (in.) and then under sec. 77 (ii.) made exclusive in 
the High Court all the jurisdiction of the State Courts except 
that included in the grant, there could have been no doubt as 
to the validity of the exclusion. We think this in substance 
is what they have done, though they have exercised their power 
under sec. 77 (ii.) and (in.) not in the order we have suggested 
but in the order of the sub-sections, namely, first the power of 
exclusion and then that of investiture. The effect of the first 
sub-section of sec. 39 is to exclude the State Courts from the 
exercise of any jurisdiction with respect to the matters men¬ 
tioned in secs. 75 and 76 of the Constitution except in so far 
as jurisdiction is conferred by the second sub-section by virtue 
of the provisions of sec. 77 (m.). 

Next it is argued that the second sub-section is invalid because 
it purports to confer on State Courts a jurisdiction which they 
already possess. Jurisdiction, it is said, is a power to adjudi¬ 
cate, and a Court cannot be invested with a power to adjudicate 
which it already possesses. It is true that sub-sec. 2 of sec. 
39 purports to invest the Courts of the States with a power 
to adjudicate with respect to many matters which were already 
within their competence notwithstanding the exclusion contained 
in the first sub-section. That exclusion operates only on 
matters with respect to which the High Court has original 
jurisdiction, and there are matters comprised in sec. 76 of the 
Constitution in respect of which jurisdiction might have been 
conferred upon the High Court but has not in fact been con¬ 
ferred upon it because Parliament has not chosen to exercise 
its full power under the section. But in our opinion there is 
no reason to say that the investiture is therefore bad cither 
wholly or in part. The phrase ^‘Federal jurisdiction” as used 
in secs. 71, 73 and 77 of the Constitution means jurisdiction 
derived from the Federal Commonwealth. It does not denote 
a power to adjudicate in certain matters, though it may connote 
such a power; it denotes the power to act as the judicial agent 
of the Commonwealth, which must act through agents if it 
acts at all. An agent may have a valid authority from a 
number of independent principals to do the same act. A State 
Court must recognize the laws of the Commonwealth and be 
guided by them in exercising its State jurisdiction, and precisely 
the same duty or a diverse duty may fall upon it by virtue of 
a grant of Federal jurisdiction under sec. 77 (m.). But even 
if the duty to be performed under the two jurisdictions be 

[251-252] 
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Court with Federal jurisdiction quite apart from the question 
of appeal to the Privy Council. Once the jurisdiction became 
Federal the Commonwealth Parliament could at will regulate 
the procedure and control the method and extent of relief, and, 
indeed, under sec. 79 of the Constitution could even prescribe 
the number of Judges by whom the invested jurisdiction should 
be exercised. So far as sub-sec. 2 (a) is concerned it assumes 
that a decision has been given which, apart from a possible but 
not inevitable appeal of some kind, would be of full force and 
effect. Its provisions, even if valid, are necessarily of later 
application than the determination of the Court appealed from, 
and are plainly a mere continuation of the effort to secure 
complete Federal control of the subject matter and not a sine 
qua non of all Federal intervention. If this portion of the 
enactment be eliminated, there still remains a consistent perfect 
working set of provisions, as complete as the Federal power can 
make them, and capable of useful and beneficial operation.” 

In our opinion sec. 39 is valid, and an appeal lies under it in 
this State. 

Note. 

The matters in Con. sec. 76 in which the High Court has not 

been given original jurisdiction comprise the greater part of sec. 76 

(^•) (“arising under laws made by Parliament”)—and the 

whole of sec. 76 (iv.) — (“relating to the same subject matter 

claimed under the laws of different States”). Hence the 

Judiciary Act 1903-1940, sec. 39 (1) has not destroyed the 

“State ” jurisdiction of the State courts in those matters. But 

sec. 39 (2) confers “ Federal ” jurisdiction on the State courts 

in all the matters mentioned in Con. sec. 76. Hence the State 

courts now have a “ double ” jurisdiction with respect to the 

abovementioned “ non-excluded ” matters in sec. 76 (ii.) and 

(rv.). There is no case deciding how in such circumstances 

a State court determines whether it exercises “ State ” or 

“ Federal ” jurisdiction, or whether the choice lies with the 

parties, and if so, which of them. In Booth v. Shelmerdine^^ 

McArthur J. held that when a case has been heard by a State 

court of summary jurisdiction which by reason of sec. 39 (2) 

(d) of the Judiciary Act could not exercise Federal jurisdiction, 

it must be presumed that the parties have agreed to resort to 

State” jurisdiction; semble the case would then preserve its 

State ” character through subsequent appeals, and could be 

taken from the State Supreme Court on appeal direct to the 
Privy Council. 

5 (1924) V L.R. 276. 
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50. 

C* Federal” and ** State” jurisdiction further con^dered. 
Exclusion of appeals as of right to the Privy Coun^l from 
decisions of State courts exercising federal jwnsdxcUon.) 

COMMONWEAXTH ANI> ANOTHER V. LlMERlCK STEAMSHIP Co. 

liTD. AND Another'. 

(The Limerick Case.) 

Starke J •—These are appeals on the part of the Common- 

wealth, and also on the part of Scott “^/rom 

which he is a party, by the special leave of this Couit, Irom 

orders of tL^sSpre^e Sourt of Np^South Wales g.vmg leave 

to anneal to His Majesty in Council—in the case of the LimericK 

Steamship Co., against an order setting aside *>^0 ° ott 

inrv and entering judgment for the Commonwealth and Scott 
FeU and in the case of Kidman and others, against an order 
granting leave to enforce an award made on a ®obmissi^ 
arbitration in the same manner as a judgment of the , 

“ The Limerick Steamship Co. sued the Commonwealth and 

Scott Fell in the Supreme Court and declared '?“"he 

alleeine in the first that the defendants seized and ^^ok the 
plaintiff’s ships and kept and used them for a long time, 
by ?he ComPny was deprived of the use of them and was 
oUierwise damnihed, and in the second that the Commonweal h, 
ft t^?nsWe and instigation of Scott Fel , 

plaintiff’s ships under the Defence Ac^ denrWe the 

benefit Scott Fell and certain companies and 

plaintiff of the use and possession of its '''^Jll^Vefence 

pensing the plaintiff in the manner required by ^* 1 -s 

ict verdict was found for the plaintiff on the trml of this 

action for £19,480, but it was set aside by the Full Court ^ 

judgment entered for the defendants. Leave to ^ ^he 

£ s "• i.” ..a 

Kidman and others entered into agreement **’^5 p°™s 

m^wealth dated 12th June 1922, thereby certam d spi^tes 

between the parties were ’of New South 

Wales should apply to the proceedings th^. a^b^tr 

award was made on 30th June ^ ^ aside the 

moved the Supreme Court of New South Wale^o 
award or remit back to the arbitrator. ,.,The motion w 
refused. Subsequently the Commonwealth applied *^0 

Supreme Court and leave was given, manner as a 

tion Act 1902, to enforce the award in the same ^ 

judgment of the Court. Kidman and others then m 


I (1924) 35 C.L.R. 69 (H.C.). 
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Supreme Court for leave to appeal to His Majesty in Council 
against this order, and obtained an order dated 26th February 
1921 enabling them to do so. From this order an appeal has 
been brought to this Court, by special leave, by the Common¬ 
wealth. 

It is essential, in the first place, to determine whether this 
Court can entertain the appeals made to it—whether they are 
competent. This question depends upon the nature of the 
authoritv and jurisdiction conferred upon the Supreme Court 
of New South Wales. “ The I^ing in virtue of his prerogative 
has,” as Bentwich says (Privy Council Practice, p. 36), “ autho¬ 
rity to review the decisions of all colonial Courts and all Courts 
on which British jurisdiction has been conferred, whether the 
proceeding be of a civil or criminal character, unless His 
Majesty has parted with such authority." In such cases leave 
to appeal is sought as an act of pace. But, in addition, His 
Majesty has issued, " either by virtue of the royal prerogative 
or in pursuance of enabling statutes," Orders in Council 
granting an appeal as of right in certain cases, and at discretion 
in other cases. And authority has been conferred upon the 
Supreme Courts of the British possessions to give leave to appeal 
in accordance with the terms of the pant. Again, some of the 
self-governing possessions have, in virtue of other constitutional 
powers, granted rights of appeal to His Majesty in Council, 
and given jurisdiction and power to their own Courts to give 
the necessary leave. An instance may be found in the Supreme 
Court Act 1915 of Victoria, sec. 232; and see Goldrinq v. La 
Banque d'Hochelaga^-, E. W. Gillett Co. v. Lumsden^. The 
appeal in all these cases is by right of grant, and the jurisdic¬ 
tion and power of the local Courts is limited by the grant. 
Even if leave to appeal has been given by the local Courts, still 
that " does not make the thing right if it ought not to have 
been done" {Macfarlane v. Leclaire^; Sativageau v. Gauthier^; 
Allan V. Pratt^] Goldring v. La Banque d^Hochelaga; E. W. 
Gillett d: Co. v. Lumsden), and their decisions may be reviewed 
by competent authority. Clearly, in the case of the Acts of 
the self-governing possessions, e.g., the Supreme Court Act 1915 
of Victoria, this jurisdiction and power is vested in the local 
Court as a judicial organ of the possession and not as a delegate 
or substitute or subrogate, as was suggested, of His Majesty. 
But in the present case we must examine the Order in Council. 
It is in the model form prepared after the Imperial Conference 
of 1907. Some of these Orders have been issued under the 
Privy Council Appeal Act 1844 (7 and 8 Viet. c. 69), as in 
the case of Victoria, but the New South Wales Order was 
issued pursuant to the powers contained in the statute 9 Geo. 
IV. c. 83, sec. 15, enabling His Majesty to allow “ any person 

2 (1880) 5 App. Cas. 371. 

3 (1905) A.C. 601. 

4 (1862) 15 Moo. P.C.C. 181. 

5 (1874) L.R. 5 P C. 494. 

« (1888) 13 App Ca.9. 780. 
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under the Order in Council is determined and declared. Unless 
the Order in Council, according to its true construction, con¬ 
stituted the Supreme Court “ the sole and final judge ” of the 
right of appeal, then the Constitution, sec. 73, is explicit:— 
“ The High Court shall have jurisdiction ... to hear and 
determine appeals from all judgments, decrees, orders, and 
sentences ... of the Supreme Court of any State.” 
Properly construed, the Order in Council does not make the 
Supreme Court the sole and final judge of the question whether 
an appeal should be allowed as of right. Macfarlane v. 
Leclaire^^ and the other cases already cited are conclusive, in 
my opinion, upon the point. The appeals against the orders 
now before us are, therefore, competent. 

Consequently, the grounds upon which the appeals in these 
cases are based must be considered. The argument on the 
part of the appellants is that the Supreme Court was exercising 
Federal jurisdiction in entering judgment for the defendants in 
the Limerick Case, and in giving leave to enforce the award in 
the same manner as a judgment of the Supreme Court in the 
Kidman Case, and that the Judiciary Act, sec. 39 (2) (a), made 
these decisions of the Supreme Court final and conclusive, 
except in so far as an appeal might be brought to this Court. 
Federal jurisdiction means authority to exercise the judicial 
power of the Commonwealth {Ah Yick v. LehmerO^; Baxter 
V. Commissioners of Taxation (A^.iS.TF.)'^), That power is 
both appellate (The Constitution, sec. 73) and original (secs. 
75 and 76). But the Parliament may define the extent to 
which the jurisdiction of any Federal Court shall be exclusive 
of that which belongs to, or is invested in, the Courts of the 
States, and may invest any Court of a State with Federal 
jurisdiction. By force of sec. 75 of the Constitution Federal 
jurisdiction is conferred upon the High Court “ in all matters 
. . . in which the Commonwealth ... is a party ” 

{Commonwealth v. State of New South Wales^^). And that 
jurisdiction is made exclusive of that which belongs to, or is 
invested in, the Courts of the States, except as provided in sec. 
39 of the Judiciary Act 1903-1920. But the section goes on 
to invest with Federal jurisdiction the Courts of the States in 
all matters in which the High Court has original jurisdiction 
subject to the exception mentioned therein {Baxter v. Com~ 
missioners of Taxation {N,S,IV,)\ Lorenzo v. Caret/'^). The 
constitutional validity of the provisions of that section, other 
than that contained in sub-sec. 2 (a), has been authoritatively 
established in this Court in those cases. But in deference to 
the opinion expressed by the Judicial Committee in Webb v. 
Outrim^^, this Court has not, heretofore, expressed its view of 
the operation and effect of sub-sec. 2 (a). The observations 

’0 (1862) 15 Moo. P.C.C. 181. 13 (1923) 32 CX.R 200. 

11 (1905) 2 CX.R. 593. 14 (1921) 29 CX.R. 243. 

13 (1907) 4 C.L.R., at pp. 1141-1142. 15 (1907) A.C. 81; 4 CX.R. 356 
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whereby in effect the ambit of jurisdiction is delimited and 
marked out [Attorney-General v. SilleTn^'^). But if the legis¬ 
lative authority is empowered to go so far under such a grant, 
then it may allow some appeals and restrict others subject to 
any overriding or paramount legislation. There is no over¬ 
riding or paramount legislation in the present case, for the 
Orders in Council under the Act 9 Geo. IV. c. 83, and the Privy 
Council Appeal Act, have no higher source than legislation 
under the Constitution. Imperial legislation is the source 
both of the Orders in Council and of the Judiciary Act. And 
the Constitution is the later expression of the legislative intent 
of the Parliament of the United Kingdom. Now, all that the 
Parliament of the Commonwealth has done in sec. 39, sub-sec. 
2 (a), is to allow an appeal to the High Court and to restrict 
any appeal as of right to Hi.« Majesty in Council. Apart from 
authority, that, in my opinion, is within the legislative authority 
of the Parliament of the Commonwealth. It would be strange, 
indeed, that an appeal as of right could not be brought to His 
Majesty in Council from any. Federal Court exercising Federal 
jurisdiction, but that such an appeal could be brought, in many 
cases, if the same matters were brought before what may be 
called the substitute tribunals, namely, the Courts of the States 
invested with Federal jurisdiction. Such a result is opposed, 
I think, to the reasonable intendment of the Constitution. Cases, 
of which Cushing v. Dupuy^^ is an example, were much relied 
upon during argument, but all recognize the proposition that 
an appeal to His Majesty in Council, whether of right or of 
grace, may be withdrawn by the Legislatures of the Dominions 
by appropriate words if the necessary authority has been 
conferred upon them. So, as already mentioned, the question 
here is, what is the content of the power conferred by sec. 77 
(ill.) of the Constitution, and to what extent has it been exer¬ 
cised? At this point Webb v. Outrim^^ requires consideration. 
It is said to establish conclusively the invalidity of sec. 39 (2) 
(a) of the Judiciary Act. In that case an attempt was made, 
as Hodges J. said^®, by the State of Victoria “ to tax a . - ■ 

resident in the State in respect of income earned in the State ” 
but paid to him by the Commonwealth as one of its officers. 
"And in such a matter," as Hodges J. remarked, “the Supreme 
Court of the State would prima facie have jurisidiction as a 
State Court.” But in Deakin v. Webb^^ this Court had held that 
an attempt on the part of a State to tax the salaries of officers 
of the Commonwealth was an interference with the free exer¬ 
cise by the Commonwealth of its legislative and executive 
power, and impliedly prohibited by the Constitution. Con¬ 
sequently, Outrim claimed and was entitled to exemption from 
the State taxation in respect of his salary. But the Commis- 

'7 (1864) 10 HX.C. 704. 

’8 (1880) 6 App. Cas. 409. 

19 (1907) A.C. 81; 4 C.L.R. 356. 

20 (1905) V.L.R. 463. at p. 465; 26 A.L.T., at p. 198. 

21 (1904) 1 C.L.R. 585. 
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25 (1907) A.C. 81; 4 C.L.R. 3g. 
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Constitution or the laws made under it, and as part of the 
judicial power of the Commonwealth invested in it (The Con¬ 
stitution, secs. 71-78). So far as that jurisdiction or authority 
exists, it is to be found in secs. 39 and 56 of the Judiciary Act. 
These sections invest the Supreme Courts of the States with 
Federal jurisdiction in cases in which the Commonwealth is a 
party. But it is invested jurisdiction, and is by force of sec. 
39 (2) subject to the restriction against appeal contained in 
sub-sec. 2 (a). The Kidman Case is more difficult. Here 
the Commonwealth was the moving party and claimed the 
benefit of a State Act. Cases such as United States of America 
V. Wagner^"^ show that foreign States may claim the exercise 
of the authority and jurisdiction of the Courts of His Majesty 
in protection of their rights (see also Foote’s International 
Jurisprudence, 3rd ed., pp. 150-153). So too, the Common¬ 
wealth on similar principles might claim in some form, I appre¬ 
hend, the exercise of the authority and jurisdiction of the 
Supreme Courts of the State in protection or enforcement of 
its rights. But for the provision of sec. 39 of the Judiciary 
Act I should have thought the Commonwealth appealed to the 
State and not to the Federal jurisdiction of the Supreme Court. 
That section, however, in effect, provides (sub-sec. 1) that in 
all matters in which the Commonwealth is a party the juris¬ 
diction of the High Court “ shall be exclusive of the jurisdiction 
of the several Courts of the States.” Those Courts are, there¬ 
fore, deprived of all jurisdiction in such cases. But they are 
then, by sub-sec. 2, invested or clothed v/ith Federal jurisdic¬ 
tion within the limits of their several jurisdictions whether such 
limits are as to locality, subject matter or otherwise. Con¬ 
sequently the Supreme Court in giving leave to enforce the 
award of an arbitrator must have acted pursuant to the Federal 
jurisdiction invested in it, and its order then falls within the 
restriction as to appeal contained in sec. 39 (2) (a). 

My opinion, therefore, is that these appeals must be allowed 
and the orders giving leave to appeal to His Majesty in Council 
discharged. 

[Isaacs and Rich JJ. delivered a separate joint opinion agree¬ 
ing in substance with Starke J. Knox C.J. and Gavan Duffy 
J. delivered a joint dissenting opinion; they held inter alia 
that Webb v. Outrim decided the invalidity of Judiciary Act 
sec. 39 (2) (a) in relation to Federal jurisdiction and con¬ 
sidered themselves bound by that decision.] 

Notes. 

(a) In Kreglinger and Femau Ltd. and Others v. Common- 
wealth and two actions in which the Common¬ 

wealth was a co-defendant, and which accordingly came 
within Federal Jurisdiction, were tried by Cussen J. in the 
Supreme Court of Victoria; he decided for the defendants. 

27 (1867) L.R. 2 Ch. 582. 

28 (1926) V.L.R. 310. 
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lation, earlier than the Constitution, on Privy Council appeals. 
He distinguished Union Steamship Co, of New Zealand v. Com¬ 
monwealth^^ on the ground that the British Merchant Shipping 
Act 1894, there held to override Commonwealth legislation on 
merchant shipping, dealt with a subject of Empire-wide concern, 
and the Constitution did not impliedly authorize legislation 
inconsistent with such earlier British statutes. Starke J. said 
that the principal case could now be reviewed only by the Privy 
Council. 

(b) There can be little doubt that in Webb v. Outrim, the 
Privy Council did intend to hold sec. 39 (2) (a) invalid in 
relation to federal jurisdiction; as pointed out by the Victorian 
court in the Kreglinger Case, Webb v. Outrim was a case “ involv¬ 
ing the interpretation of the Constitution,” and therefore within 
secs. 30 and 39 of the Judiciary Act, both as it now stands and 
as it stood in 1906- The contrary view of Isaacs, Rich and 
Starke JJ. in the principal case can hardly be supported. How¬ 
ever, it is very unlikely that the High Court will itself overrule 
the principal case or give a certificate of appeal to the Privy 
Council on this question, and in view of the history of the 
Kreglinger Case, it is unlikely that the question will again reach 
the Privy Council by any other route. 

(c) The principal case deals only with the exclusion of appeals 
as of right from State Courts to the Privy Council, and reserves 
the question of “ prerogative ” appeals, or appeals by special 
leave of the Privy Council. Semble since the adoption of the 
Statute of Westminster 1931 by the Commonwealth (Act 56 of 
1942), the “prerogative” appeal from State courts exercising 
Federal jurisdiction can likewise be abolished: British Coal 
Corporation v. King^^\ Attorney-General for Ontario v. Attorney- 
General for Canada^^. But although dicta in the latter cases 
suggest that the “ prerogative ” appeal is now in substance 
statutory in character, it may still require express words for its 
abolition, and none such appear in the existing form of the 
Judiciary Act; even if the existing sec. 39 of the Judiciary Act 
were treated as intended to abolish the “ prerogative ” appeal, it 
might not validly do so without fresh enactment, though that 
point must be regarded as doubtful in view of the Judicial 
Committee’s decision in Co-operative Committee etc. v. Attorney- 
General for Canada^*. 

33 (1925) 36 C.L.R. 130. 

34 (1935) A.C. 500. 

35 (1947) A.C. 127. 

36 (1947) A.C. 87. 
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When he was appointed in this manner, it was assumed that 
the office of Registrar in Bankruptcy was an office in the Com¬ 
monwealth Public Service, and this assumption is clearly in 
accordance with the meaning of the Bankruptcy Act 1924-1928. 
The office is created by sec. 12 of that Act, which, after 
empowering the Governor-General to declare any part of the 
Commonwealth to be a District, provides, by sub-sec. 2, “ There 
shall be in each District a Re^strar in Bankruptcy, and such 
Deputy Registrars, official receivers, and other officers, as are 
necessary”; and sub-sec. 5 requires the Registrars and Deputy 
Registrars to perform such duties as the Attorney-General of 
the Commonwealth directs or as are prescribed. 

Nevertheless, the Bankruptey Act 1924-1928 purports to 
make the Registrar in Bankruptcy part of the organization of 
the Court having jurisdiction in bankruptcy although it is a 
State Court. Sec. 18 (1) enacts that “the Courts having 
jurisdiction in bankruptcy shall be (a) such Federal Courts 
(if any) as the Parliament creates to be Courts of Bankruptcy; 
and (6) such State Courts or Courts of a Territory as are 
specially authorized by the Governor-General by proclamation 
to exercise that jurisdiction.” No Federal Courts of Bank¬ 
ruptcy have been created but in every State a Court of the 
State has been “ specially authorized ” as in pursuance of this 
provision. Sec. 12 (5) provides that Registrars and Deputy 
Registrars shall be officers of the Court. “ The Court ” is 
defined by sec. 4 to mean any Court having jurisdiction in 
bankruptcy or a Judge thereof. A literal application of this 
definition to sec. 12 (5) would make every Registrar an officer 
of every Court in the Commonwealth which has bankruptcy 
jurisdiction. (See, too, sec. 20.) But, however that may be, 
it is at least clear that sec. 12 (5) purports to make the Regis¬ 
trar for the District of Western Australia an officer of the Court 
of that State which is authorized to exercise that jurisdiction— 
the Supreme Court of Western Australia. 

Sub-sec. 1 of sec. 24 provides that, subject to rules, a Regis¬ 
trar shall have, in addition to the powers which may be 
delegated to him by the Coimt under the provisions of the Act, cer¬ 
tain powers, duties and jurisdiction of the Court which are set out 
in some fifteen paragraphs; and sub-sec. 2 provides that any 
order made or act done by a Registrar in the exercise of his 
power and jurisdiction shall be deemed the order or act of the 
Court, subject, nevertheless, to review on summary applica¬ 
tion to the Court. Sec. 23 enables the Court to delegate to 
the Registrar such of the powers of an administrative nature 
vested in the Court as the Court deems expedient to be 
delegated to him. These provisions, which are interdependent, 
make it plain that the Registrar is to form part of the organi¬ 
zation of the Court and is to exercise his powers and functions, 
whether derived directly from the statute or from the authority 
of the Court, as its officer and in the administration of its 
jurisdiction. It was upon this footing, no doubt, that three 
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existing Court and has bestowed upon it part of the judicial 
power belon^ng to the Commonwealth. To affect or alter 
the constitution of the Court itself or of the organization 
through which rts jurisdiction and powers are exercised is to 
go outside the limits of the power conferred and to seek to 
achieve a further object, namely, the regulation or establish¬ 
ment of the instrument or organ of Government in which 
judicial power is invested, an object for which the Constitution 
provides another means, the creation of Federal Courts. Sec. 
77 (in.), therefore, does not enable the Parliament to make a 
Commonwealth officer a functionaiy of a State Court and 
authorize him to act on its behalf and administer part of its 
jurisdiction. 

It remains to consider whether such a power is granted by 
sec. 51 (xxxix.). This paragraph of sec. 51 confers upon the 
Parliament power to make laws . . . with respect to 
matters incidental to the execution of any power vested by this 
Constitution in the Parliament ... or in the Federal 
Judicature.” It has often been pointed out that the paragraph 
confers power to make laws with respect, not to matters inci¬ 
dental to the subjects which are confided, by sec. 51 or else¬ 
where, to the Parliament, but to matters which are incidental 
to the excution of the legislative power. The distinction 
between a matter incidental to the execution of a power, some¬ 
thing which attends or arises in its exercise, and a matter 
incidental to a subject to which the power is addressed, is 
material. The principle that everything which is incidental to 
the main purpose of a power is contained within the grant 
itself, is so firmly established and so well understood in English 
law that it would have been superfluous to incorporate it in 
an express provision of the Constitution. Sec. 51 (xxxix.) 
differs in this respect from the power conferred upon Congress 
by the Constitution of the United States to make all laws which 
shall be necessary and proper for carrying into execution the 
specific legislative powers, although, until the decision of the 
Privy Council in Attorney-General for the Commonwealth of 
Australia v. Colonial ^igar Refining Co.®, this difference had 
not received enough attention. If so much of sec, 51 (xxxix.) 
as relates to matters incidental to the execution of powers 
vested by the Constitution in the Parliament did no more than 
express what would in any case be understood, namely that 
whatever was incidental to a subject matter of legislation was 
included in the grant of legislative power, then its application 
to sec. 77 (in.) would not make the power with respect to 
State Courts greater than that which has already been ascribed 
to the operation of sec. 77 (iii.). It would not advance the 
present case, for the reason already given, namely, because 
that which is called incidental involves a departure from the 
purpo^ qf the main power, the use of a State judicial agency 
dependent upon and governed by the State alone, for the exer- 

8 (1914) A.C. 237; 17 C.L.K. 644. 
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and the reasons upon which this practice is based are peculiarly 
applicable when the intervention of Parliament seems, in any 
case, to be likely upon the very subject. But in deference to 
the opinions of our colleagues we think it better in all the 
existing circumstances to state our opinion on this question. 
We think that sec. 18 (1) (6) does not answer the description 
" a law investing the Courts of a State with Federal jurisdic¬ 
tion.’^ We are unable to appreciate the application to this 
question of Hodge v. The Queein?, R. v. Burah^^ and Powell v. 
Apollo Candle Co.". No one doubts that the Parliament is 
not a delegate, but is constituted to exercise a plenary legis¬ 
lative power of its own. No one suggests that the Governor- 
General, in making such a proclamation as sec. 18 (1) (6) 
contemplates, is legislating. But the power conferred upon 
Parliament by sec. 77 (m.) of the Constitution is to make laws 
investing any Court of a State with Federal jurisdiction, and 
we think the simple question is whether sec. 18 (1) (6) of the 
Bankruptcy Act is such a law. We think this is to be answered 
by considering the effect of that section when enacted, and 
therefore before the Governor-General made any proclamation 
thereunder. It is apparent that at that stage no State Court 
was invested with any Federal jurisdiction in bankruptcy. We 
are, therefore, unable to see how " the law ” contained in sec. 
18 (1) (6) was a law investing State Courts with such a juris¬ 
diction. It might, if valid, have continued in force indefinitely 
without any State Court being invested with Federal jurisdic¬ 
tion, unless the Governor-General exercised the authority which 
the section purports to confer. We think it plain that what 
^e section purports to do is to confer upon the Governor- 
General, that is the Executive Government, a discretionary 
power to authorize any State court to exercise Federal jurisdic¬ 
tion and to withhold or revoke State authority We think 
the natural meaning of the words of sec. 77 requires that the 

Parliament should not only define the juris- 
^ction to be invested but identify the State Court in which 
the ji^isdiction is thereby invested. The power is to make 
laws investing/’ not, as in sec. 51, » with respect to,” a subject 
matter. For these reasons we are of opinion that sec 18 (1) 

(b) goes beyond the power conferred upon the Parliament by 
the Constitution. 

Whether the Supreme Court is or is not a Court having juris¬ 
diction in bankruptcy, that Court has power to set aside and 
declare void a proceeding expressed to be issued with its 

in fact issued in the supposed exercise of the 
functions of an office assumed to exist in the Court. 

anT should be allowed and the notice declared irregular 

[/s<mcs and Starke JJ. delivered separate dissenting opinions.] 

9 (1883) 9 App. CJaa. 117. 

(1878) 3 App. Cas. 889. 

” (1885) 10 App. Caa. 282 
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(a)' As a result of this decision, the Bankruptcy Act 1929 
was passed, amending secs. 12, 23 and 24 of the principal Act 
The Amendments to secs. 12 and 23 make the Registrars and 
Deputy Registrars independent of the State courts. insRad o 
offiArs attached to those courts, but sec. 23 

perform “administrative” duties as directed by the State 

Sec. 24 as amended also gives Registrars independent 

functions connected with bankruptcy administration, includ g 
the power (sub-sec. (a)) “to hear debtors 

make sequestration orders.” In Bond v. George A. Bond & Co. 
Ltd. and Another'^, Gavan Duffy, Rich, Starke and Dixon JJ^ 
held that the amended secs. 12 and 23 overcame the o jec 
to the previous sections upheld in the principal y 

doubted whether the Parliament could authorize eourk. 
Sate than ministerial duties to 

leaning “ministerial.” They also doubted whether ^^c. 24 

Bfl amended was valid, since it confers judicial 

Registrars, but they held that in any event that section was 

now severable from the rest of the Act. le (hi of 

fbl The Bankruptcy Act 1929 also repealed sec. 18 tt) « 

the principaT^objected to in the principal case because it 

dAlel^ted the power of vesting jurisdiction, and 
new tec. 18 (b) which itself vests bankrup cy lurisd ction in 
named State courts. The Bankruptcy Act cre^a^e^^^^^ 

Federal Court of Bankruptcy, which at this wwit ng 
[misdiction only in the districts of New South Wales and A.C.T.. 

“irTte'oomBOnwe.Bh do., not h.v, to ft- .f' 

(d) In Peacock v. Newtown etc. ^ , ooq^ vesting 

reflations under the if a^fd on the 

federal jurisdiction in State courts f. a power. 

ground that the Act did not , Question raised in the 

Sncipll Ta^'a's 


12 (1930) 44C.L.R. 11. 
1* (1938) 60 C.L.R. 545. 


1^ (1912) 15 C-L.R. 308. 

15 (1943) 67 CX.R. 25. 
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the opinion of Knox C.J., Rich and Dixon JJ. in the principal case, 
even if valid, applied only to an executive act, such as a pro¬ 
clamation; it might not apply to a delegation exercised by a 
regulation having legislative character. Williams J. refused 
to express an independent opinion on the question, but indicated 
that he might feel compelled to treat the principal case as 
authoritative. He also pointed out the difficulty of adopting 
the distinction suggested by the Chief Justice; a proclamation 
can be just as much legislative in character as a regulation, 
and should be interpreted accordingly if necessary to give it 
validity. Starke J. expressly dissented from the opinion in the 
principal case on this point. The National Security Act was 
amended in 1943 to authorize vesting of judicial power by 
regulation; [see case 52], but the validity of this provision has 
not been considered. 
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CONSTITUTIONAL GUARANTEES. 

The Australian Constitution does not, like that of the U.S.A., 
attempt any comprehensive guarantee of individual rights or 
liberties. Most of its prohibitions and restrictions are directed 
to the distribution of power between Commonwealth and States 
— (eg secs. 90, 114, 115)—or to the maintenance of the 
federal structure(e.g., secs. 92, 99, 114, 117)—though indivi¬ 
duals frequently benefit from the operation of those provisions, 
as in James v. Cowan, James v. Commonwealth, Gratwick v. 
Johnson, and Mathews v. Chicory Marketing Board 
141 174 208, 317). The only sections resembling U.S.A. Bill 
of Rights”—(Amendments I to X, XIII and XV) are secs. 
51 (XXXI.), 80 and 116. In Lowenstein^s Case, mentioned 
supra, p. 453, Dixon and Evatt JJ. said (at p. 582)“ A cynic 
might, perhaps, suggest the possibility that sec. 80 was drafted 
in mockery,” since the High Court has interpreted the section 
as requiring trial by jury only if Parliament prescribes^ a trial 
procedure which is, or which Parliament chooses to call, indict¬ 
ment (R. V. ArchdalB.) Hence Parliament can and fre¬ 
quently does evade sec. 80 by prescribing some other procedure, 
such as summary prosecution. In R. v. Archdall, no reasons 
were given for thus making sec. 80 almost valueless, and in 
Lowenstein^s Case, Dixon and Evatt JJ. said they ^ere wiling 
to reconsider the matter, but Latham C.J. and McTxe^n - 
said they regarded R. v. Archdall as ^thoritative Secs. 51 
(XXXI.), 80 and 116 apply only to the Commonwealth, the 

constitutions of the States provide even fewer guarantees 

individual rights and liberties. 


(Commonwealth laxus providing for the °LZ°^m^t 

are in general attributable to Con. sec. 51 (xxxi.), and must 

jjrovide ** just terms.^*) 

^HKSTON Fear & Kingham and Another d. Commonwealth . 
Latham C.J.:—Demurrer to a statement 

1942 the defendant, by notice in ^ It is^further 

to supply and deliver the pr^s to the d ^der the National 

alleged that the notice purported to be given under 

1 (1928) 41 CLU. 128. 

2 (1943) 67 C.L.K. 314 
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Security (Supply of Goods) Regulations—Statutory Rules 1939 
No. 129 as amended. It is alleged that the defendant, by its 
servants or agents, removed the press and converted the same 
to its own use, whereby the plaintiff suffered damage—^the value 
of the said press £10,432 and loss of profit until plaintiff was 
able to replace the press £9,900, a total of £20,332. The state¬ 
ment of claim further alleges that the Supply of Goods Regula¬ 
tions did not authorize the giving of the notice and that the Regu¬ 
lations, if they authorize the giving of the notice and the taking 
of the press, are void as being beyond the powers conferred by 
the Constitution of the Commonwealth. The defendant demurs 
upon the ground that the giving of the notice was duly autho¬ 
rized by the Regulations, that the taking of the press was also 
duly authorized, and that the Regulations are valid. 

The contention that the Regulations are invalid was based 
entirely upon the terms of sec. 51 (xxxi.) of the Constitution. 
This provision authorizes the Parliament to make laws with 
respect to:—“(xxxi.) The acquisition of property on just terms 
from any State or person for any purpose in respect of which 
the Parliament has power to make laws.^' It was contended 
for the defendant, and denied for the plaintiff, that the Supply 
of Goods Regulations provide just terms for the acquisition 
of property. The regulations purport to authorize a Minister 
to acquire goods for defence purposes. 

It was not argued in the present case that the Common¬ 
wealth Parliament has any power to legislate for the acquisition 
of property except under sec. 51 (xxxi.). Legislation under the 
provision must, in order to be valid, be legislation which pro¬ 
vides for just terms. If par. xxxi. had not appeared in sec. 
51, there is little doubt that other paragraphs of sec. 51 would 
have been interpreted so as to authorize the Parliament to make 
laws for the acquisition of property in relation to the subject 
matters of those paragraphs. For example, under the power 
to legislate with respect to lighthouses and bankruptcy, there 
is no doubt that the Parliament would have been entitled to 
legislate for the purpose of acquiring land for the erection of 
lighthouses and bankruptcy courts. The paragraphs of sec. 

51 should not, in my opinion, in general be read as limiting 
each other in any way. But there are special characteristics 
of par. XXXI. which raise special questions with respect to the 
power to legislate for the acquisition of property. Par. xxxi. 
gives express power to legislate for the acquisition of property 
“ for any purpose in respect of which the Parliament has power 
to make laws.'' This phrase is used in a general descriptive 
sense and, in its setting, may fairly be interpreted as referring 
to all other matters with respect to which the Parliament has 
power to make laws and, therefore, as including the thirty-eight 
subjects referred to in the other paragraphs of sec. 51, as well 
as other subjects mentioned in other sections of the Constitu¬ 
tion. Thus the phrase, ** purpose in respect of which the Par¬ 
liament has power to make laws,” incorporates by reference all 

[317-318] 
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sr.t««»?» 

from this statement (c . • . ■ uoon that question.) In 
necessary to express an X xxxi means that the 

relation, for example, ^o acquisition of property on just 

Parliament may legislate for the q jm^ry defence of the 

terms for the purpose of the ^States and the control of 

Commonwealth and of ^e the Common- 

the forces to execute and mamta n the laws of relation to a 

wealth. When par xxxi is ^^^Tnlc be 

particular purpose it must, I \hmlc, e g property 

«ie legislative P"" the term^of par. are 

for that purpose. In other words, . .igiotg ^jth respect to 

such that, for example, a power to^ make 

f-TorthTa^q^^isI^^ 

i:rrn an ^Uier leg^sla- 

of the words on just Parliament to legis- 

that the only power of the t-o™monweairn defence 

late with respect to the acquisition 

purposes is that conferred by sec. 51 (xxxi.)_ 

In the present case the only questions w executive power 
tions of legislative power. No by this 

‘^dependent of any Commonwealth statute^.s raised^ y 

Sr^zes thf seTzu^re'^rnd use of pro^’perty i^the coume of w^- 

Hke operations without any sutvi provi- 

Commonwealth Constitution does f°"f\^‘"^^e^dment of the 

Sion as that which is t^® p^'Sperty be taken 

American Constitution Nor >» This is an absolute 

for public use without just ropc7ty for public use 

prohibition of any taking P , m-^not a statute purports 
without just compensation, on.„ealth Constitution 

to authorize such a taking. The Commonwea 

contains no such provision. The ^ The limi- 

is contained in a positive gran g Commonwealth Par- 

tation upon the legislative 

liament does not necessarily in ^ r Commonwealth. 

with respect to the areued and no decision 

This matter, however, has ^ of’the present case. 

po^nt raSXby the demm^^r ^ \ P^^^^of^ ex'^cullve'' 

,. 2 . "S t?.''i'S4.rT«£K.•' *- “'>■ 

3 (1915) 19 Ci.R. 629. 


[318-319] 



CONSTITUTIONAL CASES 


494 

under the Supply of Goods Regulations, and supports those 
Regulations only as being legislation for the acquisition of 
property on just terms for a purpose in respect of which the 
Parliament has power to make laws. The only power relied 
upon was the power to make laws with respect to defence. The 
acquisition of property for the purposes of defence is plainly a 
proper subject matter of Commonwealth legislation. The only 
question, therefore, is whether the Regulations provide for such 
acquisition upon just terms. 

The Regulations are to be found in Statutory Rules 1939 No. 
129, with subsequent amendments, more particularly amend¬ 
ments contained in Statutory Rules 1942 No. 164. Reg. 2 as 
amended defines “ the Minister ” as the Minister of State for 
Supply and Development, or the Minister of State for Muni¬ 
tions: See Statutory Rules 1941 No. 214. Reg. 3 provides 
that the Minister may, by notice, declare any articles or com¬ 
modities which he considers are urgently required in connection 
with the defence of the Commonwealth or the successful prosecu¬ 
tion of the present war to be goods for the purposes of the 
Regulations. 

Reg. 4 as amended by Statutory Rules 1941 No. 93 and 1942 
No. 164 provides as follows:— 

" (1) The Minister may by order in writing require any 
person who deals in or has control of any goods to supply and 
deliver to the Commonwealth at such place as is specified in 
the order such goods as are so specified, and within such period 
as is so specified. 

(1a) The Minister may, by order in writing, require any 
person who manufactures or produces goods, or who, in the 
opinion of the Minister, is capable of manufacturing or pro¬ 
ducing goods, to manufacture or produce and to deliver to the 
Commonwealth at such place as is specified in the order, such 
goods as are so specified, and within such period as is so 
specified.” 

Par. 1 of reg. 4 deals with persons who deal in or have control 
of goods, and with the supply or delivery of goods by such 
persons. Par. 1a deals with persons who manufacture or 
produce goods, or who, in the opinion of the Minister, can 
manufacture or produce goods. Under par. 1 the Minister 
may require goods to be supplied and delivered, and under par. 
1a he may require them to be manufactured or produced and 
delivered. Under par. 1b the Minister may, subject to specified 
conditions, require a person to manufacture, produce, or supply 
and deliver goods to persons who manufacture or produce goods 
for supply to the Commonwealth. 

Reg. 6 (1) as enacted by Statutory Rules 1942 No. 164 is as 
follows: — 

“ (1) The price or remuneration to be paid by the Common¬ 
wealth or by the person to whom goods are delivered in pur¬ 
suance of an order issued under sub-regulation (1b) of the last 
preceding regulation, as the case may be, for the supply and 

[319-320] 
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" fssx. s's.tusss star ”o', .h?. 

Provided that the price or remuneration upon 

determined shall not in by the CommonwcaUh 

A pUtnfe°nf 'iL National Security 

5^(1^'provides that “if a dispute arises between Oie 
ofm^onwealth"^ . ■ • fai^"/ reaLnabie. 

‘^onraTbiLaLn^fTh^^ 

of the arbitration the Production of books etc and co-^ts_ 

Par. 6 of the regulation provides that ^rbitration p^.^ 

ings shall be conducted according to p®_n,^on.„falth 

arbitration in force in ^ xt *V,e provisions of 

in which the arbitration takes that the p 

thole laws shall apply in relation to the arbitration as 

were an arbitration within the meaning of those laws 

The objections to the validity of he acquisition 

stance that they do not Provide just terms for the 

of property, and attention was ^il®/j^”°Reg^lations pro- 

tion for loss caused by the taking of goods. ^ 

or other tribunal, to determine prices in defa^^^^ 

but an arbitrator is to be appoin e arbitrator is to 

in default of agreement b^ween ^araelv bv the Common- 

be appointed by one of the parses namely, by tne 

"^^"’T^ere""can^rn?rbS^^ 

?he"Sfo"f a sutSon’there'is no means of bringing about 

[ 320-321 ] 
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any arbitration under the ReguJations so as to obtain any 
“ price ” thereunder. 

(5) The arbitration would take place between the Common¬ 
wealth and “the person executing the order see reg. 5 (2). 
Such a person might be any person who happened to have 
control of goods at the time when the Commonwealth acquired 
them (reg. 4 (1)), for example, d bailee, such as a person who 
had hired a motor-truck, and who was in control of it. There 
is no provision to secure represent.'^* 0:1 of the owner upon any 
arbitration; there is no provision even for notice of any arbitra¬ 
tion to be given to him; and there is no provision for the 
payment to him of any part of any “ price ” awarded. 

(6) Reg. 5 (6) introduces the laws of the States with respect 
to arbitration. The Arbitration Acte of the States give certain 
jurisdiction to State courts. Therefore the regulation purports 
to confer Federal jurisdiction on State courts and the National 
Security Act does not authorize the making of such a regula¬ 
tion (Peacock v. Newtown Marrackville and General Co¬ 
operative Building Society No. 4 Ltd/^). Since the hearing 
of argument upon the demurrer the National Security Act has 
been amended by the National Security Act 1943, so as to 
authorize the making of regulations under the Act investing 
State courts with Federal jurisdiction, and the amendment is 
made retrospective. In the view which I take, however, it is 
not necessary to deal with any question arising with respect 
to reg. 5 (6). 

The Regulations entitle a person who executes an order of 
the Minister given under reg. 4 to a price or remuneration to be 
determined by agreement or by arbitration. The word “ price ** 

I understand as referring to the price of goods supplied and 
delivered, and the word “ remuneration ” as referring to reward 
for services in the production or manufacture of gocSs. 

The word “ price ” appears in the body of par. 1 of reg. 5 
and also in the proviso contained in that paragraph. The word 
must have the same meaning in each case. By reason of the 
proviso the price must not in any case exceed the maximum 
price, if any, fixed by the Commonwealth Prices Commissioner. 
It is evident that such price is fixed, as the regulation states, 

“ in respect of goods,’* and that such a price cannot take into 
account any circumstances which may make it just in a par¬ 
ticular case that a person whose goods are compulsorily taken 
from him should receive as compensation something more than 
the fixed price of the goods. It was conceded for the Com¬ 
monwealth that the Commonwealth had no legislative power 
to fix a limit to compensation in this manner, because it was 
inconsistent with the idea of just terms that a maximum com¬ 
pensation for goods taken should be fixed without any regard 
to the circumstances of a particular case, and without giving 
the owner of the goods an opportunity of being heard: Cf. 

4 (1943) 67 CXR. 25. 


[321-322] 
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Chicago etc. Railway Co. 

and Ohio Railroad f;"* affect the The 

S'ln the RejSlaB”” S'. "o^Jcom^Sg taken ol an^ 

rsa f■■ — “• ■“ n 

“"*e °e' S‘X£’. -r''"‘d:™;it.n ”= • «" ~1 

Se'-chaSeJe^ie. e. Sr»n.*n».!» le “thSe'cr"-" 

Sr£”«e‘SSfh.;' »!^p^Eiit=r~n «s| 

without long delay- 1 which such a JP 

■ Z,”" Ale™..,'’ be h„„.hk SilftoS™..;- 

'Spin.«>«" e" AfAu;.“ -a. adM to ‘J”””; "Sli 

'’IfSnSi™. ■ .nee.™ M. »d SnAirSAsi t 

‘°”S™e"l"‘ A 5* ''"^a'l'tSSeSn™ »< """‘k"'J 

agreeing in substance with the 

"r °.roiLrt ar^heV wefe not authon.ed hy 
National Security Act-l 

Notes. ,,, vd.u AC.J., Starke, an 

(a) In Aruirews v. '^°^toid that “ just terms ” are provided 

McTieman 33. appeared to hold that ] 

% ui til. at 
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if a Minister or administrative body is directed to assess com¬ 
pensation in a way which appears prima facie likely to produce 
a fair assessment. But in Australian Apple etc. Marketing 
Board v. Tonking^^^ the compensation regulations considered in 
Andrews v. Howell were further examined; Williams J. at first 
instance, and Latham C.J. and Rich J. on appeal, held {McTier- 
nan J. dissenting) that the regulations did not provide *‘just terms."' 
Rich and IVilliams JJ. doubted whether a conclusive power of 
assessment could be entrusted to an administrative body at all 
on the ground that this function is part of the judicial power 
of the Commonwealth and must be vested accordingly- they 
conceded the possibility that mere computation might validly 
be delegated to an administrative body, but said that the basis 
of assessment must then be clearly defined so as to provide 
what the Court considers “ just terms.” Latham C.J. expressed 
no opinion on those issues, but Latham C.J., Rich and Williams 
JJ. agreed that in any event, laws providing for administrative 
assessment of compensation must provide for a fair hearing and 
must require the assessors to award “ a full and perfect equiva¬ 
lent for the property taken”—(per Rich J., at p. 106). The 
question whether compensation assessment must be vested in a 
Court remain unsettled, but semble on the views expressed in 
case ^6, Latham C.J., Starke and McTieman JJ. might uphold 
the vesting of a non-conclusive power of determining compen- 
sation in an administrative tribunal, and Starke J. might even 
permit the tribunal's determination of fact to be made con- 


r-T V ; ^ Commonwealth^^ Lathann 

C.J. Starke, Dixon, McTieman and Williams JJ. held that the 

Parliament has power to regulate the terms of compensation, 
and that the Court will not hold such legislation invalid unless 
It IS such that a reasonable man could not regard its terms as 
being just. Hence the Court held valid provisions of the Lands 
Acquisition Act 1906-1936, which restricted interest on com- 
pensation to three per cent, per annum, and {Williams J dis¬ 
senting on this point), antedated the time at which the value of 
the land was to be ascertained to January 1st of the year of 

that the question whether 
just terms require, m some or all cases, provision for interest 
on unpaid compensation, was not yet settled. Although there 
IS no authori^tive decision on that point, semble majoS 
opinion IS that provision for interest is not generally necessary* 
per Latham C.J., Starke, Dixon and McTieman JJ., contra Rich 


9 (1941) 65 CX.R. 255 
JO (1942) 66 C.L.R. 77 * 
” (1946) 72C.LJI. 269 
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12 (1945) 70 CX.R. 2^. 

13 70 CX.R. 518. 


53. 

« • ,-fiort»f Just terms » further considered.) 

iWhat is acqu^rt^on ^ Dalziel’. 

Minister of State fob determination in the 

RICH J-:-The according to i^ proper 

ore=ent case turns upon the oper ^ Constitution. The 

construction, of sec. 51, ute ’ Certain vacant land in 

facts are simple and not land is susceptible of 

ttt Citv of Sydney is owned, so Jar as „ e 

SS -rf-hUnJi'ol a°'pfrlinTf |n 

irii in^teTtr" tt “^rf^poi^^ivont^ 

^ ^ ^4: nf the National Security (General) offer 

reg. 54 ^le purposes. The 

\n accordance with an order of '^f"o<,cupation or proats 

that in assessing compensation loss oi ^ ^y,en ePPS/Jed 

SSi . b. *.!»=«“ s Suth wi», rb;*!' "•'.'i s; 

“ Dalzi&, and that the te ms of comp com- 

Hv the Regulations were not -pg^gct of loss of occupation 

Ippeal by the Minister from with the leps- 

The placitum which is^^ques^ion 9“®ts°V^a^l 

lative power of the . fully sovereign power ^.^hing 

characteristic : “^/firwith anything and 

right to deal as it includes what is described m tn 

tta^r as’^eminTnt dommn “”lem"^ any 

rrfe*rel? tfe?e^n,' on " 

1 (1944) 68 CX.R. 261. 
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thinks proper, eminent domain being thus the proprietary aspect 
of sovereignty. The Commonwealth of Australia is not, how¬ 
ever, a fully sovereign power. Its legislature possesses only 
such powers as have been expressly conferred upon it, or as are 
implied in powers which have been expressly conferred. The 
subject of eminent domain is dealt with by the placitum now 
in question (sec. 51 (xxxi.)), which is in the following 
terms:—[He read the placitum.] What we are concerned 
wdth is not a private document creating rights inter 
partes, but a Constitution containing a provision of a funda¬ 
mental character designed to protect citizens from being 
deprived of their property by the Sovereign State except upon 
just terms. The meaning of property in such a connection 
must be determined upon general principles of jurisprudence, 
not by the artificial refinements of any particular legal system 
or by reference to Sheppard’s Touchstone. The language used 
is perfectly general. It says the acquisition of property. It 
is not restricted to acquisition by particular methods or of 
particular types of interests, or to particular types of property. 
It extends to any acquisition of any interest in any property. 
It authorizes such acquisition, but it expressly imposes two 
conditions on every such acquisition. It must be upon just 
terms, and it must be for a purpose in respect of which the 
Parliament has power to make laws. In the case now before 
us, the Minister has, in adversum, assumed possession of land 
of which Dalziel was weekly tenant. With all respect to the 
argument which has been addressed to us to the contrary I 
am quite unable to understand how this can be said not to be 
an acquisition of property from Dalziel within the meaning of 
the placitum. Property, in relation to land, is a bundle of rights 
exercisable with respect to the land. The tenant of an 
unencumbered estate in fee simple in possession has the largest 
possible bundle. But there is nothing in the placitum to 
suggest that the legislature was intended to be at liberty to 
free itself from the restrictive provisions of the placitum by 
taking care to seize something short of the whole bundle owned 
by the person whom it was expropriating. Possession vaut 
litre in more senses than one. Not only is a right to possession 
a right of property, but where the object of proprietary rights 
IS a tangible thing it is the most characteristic and essential 
of those rights. So feeble and precarious was property with¬ 
out possession, or rather without possessory remedies, in the 
eyes of medieval lawyers, that Possession largely usurped not 
only the substance but the name of Property ; and when dis¬ 
tinction became necessary m modem times, the clumsy term 
special property^ was employed to denote the rights of a 
poss^sor not being owner » (Pollock & Wright, Possession in 
the Common Law, (1888), p. 5). “Possession confers more 
than a personal right to be protected against wrongdoers: it 
confers a qualified right to possess, a right in the nature of 

[284^285] 
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property which is valid ro^ot of title ” {ibjd-^ 

poL.»n»; TP'S,;; It “,S 
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In such circumstances, he take the prop 
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the fact that in the drawn between the per 

legislatures a distinction |°“ty a.nd the temporary assmmp- 

permane^ly approP ^ *‘PP'‘"P’'i^*''°been''ut'ed to describe 

as were imposed oy with all respect, I fa“ ^ indffes 

s?i;5.s» ■.||»s;c>'tr£;‘’.F Sfj- 

2 (1942) Ch^9. „50 E R. 635L 

3 (1836) 1 W ^7 I 26W.N.72. 

4 (1909) 9 S-R^NS.W.) 343. p 377 

5 0907) A.C. 73. at p. 
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in a Constitution which confers powers which are both limited 
and conditional. I venture to repeat what I said in Australmn 
Apple and Pear Marketing Board v. Tanking ^:—“It is by the 
Constitution itself that the acquisition is required to be on just 
terms, and, since Parliament is bound by the Constitution, by 
no artifice or device can it withdraw from the determination by 
a court of justice the question whether any terms which it has 
provided are just, that is, terms which secure adequate compen¬ 
sation to those who have been expropriated. . . . This is 

not to say that a tribunal which is technically a court must 
necessarily be provided for the assessment of compensation. 
That is a question which does not arise in the case before us, 
and I prefer not to pass upon it until it does.” If the argu¬ 
ment which has been addressed to us on behalf of the Minister 
were allowed to prevail, the Commonwealth Parliament could 
authorize the Executive to take possession of not only all or 
any of the private property of citizens but also the property 
of the States and keep it indefinitely without paying a farthing 
of compensation to any one. To accede to this argument would 
be in effect to strike placitum xxxi. out of the Constitution. 

It has been suggested, although the point has not been taken 
in the grounds of appeal, that if the respondent is correct in 
his contention he may be seeking the wrong remedy. The t^e 
position may be that unless the Minister can assume and main¬ 
tain possession of the land on his own terms he would prefer to 
be regarded as a wrongdoer and a trespasser rather than submit 
to just terms, and that the respondent’s proper remedy may be 
an action in tort for unliquidated damages. A somewhat similar 
suggestion was made to the Privy Council in relation to a party 
to litigation in the case of Corea v. Appuhamy^y and in my 
opinion the present suggestion deserves a similar fate. In some 
cases, the language used may be such as to make this the 
correct method of approach, e.g., Johnston Fear & Kingham 
and the Offset Printing Co. Pty. Ltd. v. The Commonwealth ^’,1 
but, as at present advised, I do not think that it is so in the 
present case. Reg. 60d provides that any person who suffers 
loss or damage by reason of anything done in pursuance of reg. 
64 (the regulation which authorizes the taking possession of 
land) in relation to property in which he had any legal interest 
or right, may, if compensation is not otherwise provided for, 
make a claim to the Minister for compensation. Reg. 60f 
provides for the assessment of compensation by a Compensa¬ 
tion Board in case of difference, and reg. 60g for an appeal from 
the Board to a court of competent jurisdiction. Reg. 60h 
empowers the Minister by order to make provision for the basis 
of compensation, subject to the condition that any order relating 
to the acquisition of property shall provide just terms, and 
iSrovides also that any such provision of the Minister shall 

6 (1942) 66 CX.R. 77, at pp. 106, 107. 

7 (1912) A.C. 230, at pp. 235. 236. 

8 (1943) 67 CLJt. 314. 
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bind every Compensation Board 

"S'dir?cte tral’ifalsettng compensation for loss or dam^age 

rjfaI^:nrac:Lnr is nothmg 

tion or profits shall intended that assumptions of 

in all this to suggest that jj. legal validity upon 

possession were to be dependent but of eve^ 

every lot and tittle not only ot . xnaintainable. On 

ord^ made thereunder turnmg ^ut to 

the contrary, the scheme ^ considers 

may take possession of ^hatevei In these 

that the appropriate ihTt tlirproper course is that 

circumstances, I think that 'J^Taffherseal Colliery Co. Y' 

takL by the House of Bords^in ,, generally vaUd 

^“it’^fkive^fuirekct to it, rejecting Lakf View and 

tkm which was sought to be ^tt^ed to Colliery 

-Teir Xn^ripmta. 

tio^Act iSoT-lOH! whilh P-t^^%Xmer (inaXr-f^ 
power to make, grant ^instrument so made, granted 

regulations or by-laws) then any . to the Act under 

Tr^sshrshall b\ read and construed subiect^to t^h 

which it was made, and so as no c„ph instrument would, 

luthority to the intent that where any such m 

but for this section, have been construed as being theless 

tke power conferred which it ts "ot in excess 

be a valid instrument to the out by this Court 

of that power. It has already o p , such instruments, 
?Lt the^ effect of such a as distributable or 

found partially invalid, must it was not part of 

divisible, unless it appears afilrmati^ e y i flight have been 

tZ intention of their ^^"^p^ra^vf wHhout what is bad 

{R. y Poole; Ex parte Henry [No. 2] )- matter 

It is not in strictness necessary, 'n o whether the third 

now before us, to do more.than determine^wheth«^^^^ 

proviso to clause 1 of the indicated, severable 

treated as invalid, is, upon P, foms a part, and I think 

from the general scheme of which it^f^^ desirable that our 

that it is so severable. ^ v,_oader basis than this. It 

decision should rest upon a proceeded upon an 

evident that the draftsman ^ by^the framers of sec. 

erroneous supposition, 1939, that the appro- 

6 (1) (b) of the National Security Act 

9 (1889) 14 App. Cas. 2^ 

10 (1937) A.C, 653, at p. 664. 

11 (1893) 1 Q-B. 700. 

12 (1939) A.C. 277, at P. 293. 

13 0939) 61 C.L.R. 634. at Pn^gg_’ 2^3 
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priation by the Commonwealth to itself, for an indefinite period, 
of the exclusive possession of property did not constitute an 
acquisition of property within the meaning of sec. 51 (xxxi.) 
of the Constitution, and that the Executive Government could 
therefore exercise an arbitrary discretion as to the compensa¬ 
tion, if any, to be paid to persons deprived of the proprietary 
right of beneficial possession. Not only is reg. 60h designed 
to give effect to this erroneous idea, but it appears to be 
intended to confer upon the Minister an arbitrary discretion 
even when the Minister dispossesses a citizen not only of some 
but of all, his rights of property in a particular subject-matter! 
The regulation is, in my opinion, wholly void, and the order of 
23rd March 1942 is therefore also wholly bad. 

For the reasons which I have stated, I am of opinion that 
the appeal should be dismissed with costs. 

[Latham C.J., Starke, AlcTiernan and Williams JJ. delivered 
separate opinions. Starke, McTieman and Williams JJ. agreed 
in substance with Rick J. as to the meaning of “ acquisition 
Latham C.J. dissented on that issue. McTiernan and Williams 
JJ. also agreed in substance with Rich J. as to the invalidity 
of reg. 60h; Latham C.J. and Starke J. dissented on that 
issue.) 

Note. 

The requirement of “ just terms ” applies only when the 
Commonwealth has acquired property pursuant to statutory 
powers. If the Commonwealth has acquired property pur¬ 
suant to a contract, express or tacit, then the price payable 
is governed by the contract: Commonwealth v. Hxton Trans¬ 
port Pty. LtdJ^. 

14 (1^) 70 eX.R., at p. 304, per Latham CJ., at p. 329, per McTieman 

u . 

[289] 

54. 

{Free exercise of religion. The defence power. Judicial 
power.) 

Adelaide Company of Jehovah's Witnesses Incorporated v. 

Commonwealth! . 

(The Case of Jehovah's Witnesses.) 

Williams J.:—The questions asked in the case stated relate 
mainly to the constitutional validity of the National Security 
(Subversive Associations) Regulations, under which the defen¬ 
dant, the Commonwealth of Australia, seeks to justify what 
would otherwise be certain trespasses committed against the 
plaintiff. 

The plaintiff is a body incorporated under the provisions of 
the Associations Incorporation Act 1929-1935 (S.A.). It was 
in exclusive occupation of certain lands and buildings known as 

1 (1943) 67 CX.R. n6(H.C.). 
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Kingdom Hall, situated in Sturt Street, Adelaide in the State 
of ^uth Australia. The hall was used as a meeting for 

an association of persons known as .lehovah s Witnesse s The 

association held meetings of a 't'' 

whereat hymns were sung, prayers offered and discourses 

delivered upon the doctrines, beliefs and teachings of Jcho\ah3 

^By^^an* Order in Council made on 17th January f''® 

Governor-General, after reciting reg. 3 

acting with the advice of the Federal Executive Council 

declared that in his opinion the existence 

organization or organizations known as Jehovah s 

or the Witnesses of Jehovah was prejudicial to the defence o 

the Commonwealth and the efficient prosecution of J 

a direction of the Attorney-General made on the same elate, 

after reciting reg. 6 a of these Regulations the cjeclaration ma e 

by the Governor-General, and also reciting that 

prior to the date of this declaration the premises in ’ 

Adelaide, were occupied by the organization or ^'^anizat n 

known as Jehovah's Witnesses or the Witnesses of J^hova^i and 

that the Attorney-General was satisfied that there ^aif 

premises property which belonged to or was used by r 

of or in the interests of this subversive association 

was therein immediately prior to the Inspoc- 

having been declared to be Australia 

should take possession of, control and i “ ctor’ 

that no person should, except with the consent of 
be in or enter or leave the hall, and that no P 
soever should, except with the consent of the inspector, 

brought into or removed from the hall. crot 

The Association of Jehovah’s Witnesses is a religious sec 

profes#ng primitive Christian beliefs, . ^'^P^^^^^nwealth 

the nations of the earth including the British Commonweal^^ 

of Nations are under the control of Satan, and has 

necessary for Jesus Christ (whose second these 

already begun) through His true followers to earth. 

Satanic governments in order to establish His king satanic 

Because the Government of the pommonwealth allegiance 

government, the witnesses object to take the o +^e of -war. 
or to assist in the defence of the Commonwealth . attitude 

They do not engage in any overt hostile acts, t that 

to the war is one of strict neutrality; but it ^PP^ .^ar 

an attitude of non-co-operation in the Prosecution „ 
and a propagation of a belief that no benefit national 

defeating the enemy must have an eroding effec 

On th^e facts my brother Starke has 

and the association of persons known defence of the 

proclaim and teach matters prejudicial to h 
Commonwealth and the efficient prosecution of the war, 

[158-1591 



506 


CONSTITUTIONAL CASES 


that otherwise their doctrines or beliefs are primitive religious 

beliefs. , . xi. ^ i • 

The plaintiff’s cause of action is that it was in exclusive 

occupation of the hall and that the defendant, the Common¬ 
wealth of Australia, unlawfully trespassed upon and dispossessed 
it. The defence of the Commonwealth is that it acted lawfully 
under the powers conferred upon it by the National Security 
(Subversive Associations) Regulations. 

The plaintiff contends that: (I) these Regulations are invalid 
in all cases or at least as against the plaintiff, because they 
contravene sec. 116 of the Constitution; (2) that the Regula¬ 
tions are invalid because they are beyond the ambit of the 
defence power; and (3) that certain of the Regulations are 
invalid because they attempt to confer judicial power upon 
persons not eligible to exercise such power under sec. 71 of the 
Constitution. 

As to the first contention. Just as the meaning and scope 
of the powers conferred upon the Parliament of the Common¬ 
wealth by the Constitution, however absolute their terms, must 
be ascertained, as in any other document, in the context of the 
whole of the Constitution, so the meaning and scope of sec. 
116 must be determined, not as an isolated enactment, but as 
one of a number of sections intended to provide in their inter¬ 
relation a practical instrument of government, within the 
framework of which laws can be passed for organizing the 
citizens of the Commonwealth in national affairs into a civilized 
community, not only enjoying religious tolerance, but also 
possessing adequate laws relating to those subjects upon which 
the Constitution recognizes that the Commonwealth Parliament 
should be empowered to legislate in order to regulate its internal 
and external affairs. The determination of the meaning of an 
ordinary English phrase or word in a statute is a question of 
fact, the problem being to ascertain what the phrase or word 
meant in its ordinary popular acceptation at the date the 
statute was passed. At the date of the Constitution it would 
not have been considered in a popular sense to have been an 
interference with the free exercise of religion for the legislation 
of the States to have included laws (as in fact it did) making 
polygamy or murder a crime, although it was still a tenet of 
some religious beliefs to practise polygamy or human sacrifice. 
Such laws would be classified as ordinary secular laws relating 
to the wordly organization of the community, even if their 
indirect effect might be to prevent some religious sects indulging 
in practices which in the ordinary popular acceptation would 
be regarded as crimes and as having no connection with any 
observance which an enlightened British community would 
consider to be an exercise of religion. The right to the free 
exercise of religion conferred by the Constitution postulates a 
continuous right to such freedom in a Commonwealth which 
will survive the ordeal of war. When, therefore, the safety 
of the nation is in jeopardy, so that the right to such free 

£159-160] 
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exercise can only 

become necessary to preserve i:„;r,n There are many 

for prohibiting the free ^^There a^e^r^ 

'““tsl^^for'the“m\lHary authorities to take physical posses- 

EltS, S' S™.”.. ..te; b-uding. «b,,og .. 

practised, and a law enabling It 

would not be a law prohibiting to the framers of the 

is impossible, in my nhra^e “the free exercise of 

Constitution an intention th^ ^u,*J^ri<^ht to propagate a belief 
religion ” should confer an ^bsolute nght .vas 

that the system of government crea X • ^ in spheres which 

of a Satanic nature, Generally would regard 

the common sense of the its meriti or 

as entirely secular, to bf condemned in every 

demerits as worldly l„_ The easy toleration of a 

instance as an emanation of ® ,• ^jth such beliefs to 

British community often permits although it is the usual 

flourish in its midst in tunes of p , benefits but refuse to 

practice of such bodies to , x citizenship in such a 

shoulder the responsibilities inci bodies can be sub- 

commumty. But the activities and in war-time 

versive of good government even P Regulations only con- 

can become a serious menace. rpnuircd to prevent 

ferred such powers as were preiudicial to the 

bodies disseminating principles an they could not 

defence of the Commonwealth incidentally 

be impeached under sec. 116, even if they m^ne^. considered 

with activities that some persons popular sense 

to be the free exercise of religion, considered to be 

such principles and on under the cloak 

religion, but subversive ^'^^'y^J^'^-Sp-niations as an infringement 
of religion. The attack on the Regulations as ai 

of sec. 116 therefore fails. however pro- 

As to the second contention. ^ * tUg present war may 
longed the duration of a confhet sue -Dpcau^e war promotes 
be, does not continue indefinitely to cope with 

abnormal conditions, abnorm^ ineans d Cornmonwealth 

them, and this justifies the "laws in times of war 

under the defence power enacting m ^ , tjeace. As my 

which would be beyond its scope jjz discussing the 

brother Dixon said in Andreii^s v. „r»T»< 5 t\tutional power, it 
defence powerIn dealing d^^^^ 

must be remembered that, though j- depends upon 

yet unlike some other powers its app «^tual operation as 
facts, and as those facts change so narticular law. la 

a power enabling the legislature g-^i powers conferred 

the same way the operation of wide g exercise of the power 
upon the Executive by the Parliament ^ f^.ts. The 

conferred by sec. 51 (vr.) is affected by changing 

1 (1041) 65 CX.R. 255. at p. 
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existence and character of hostilities, or a threat of hostilities, 
against the Commonwealth are facts which will determine the 
extent of the operation of the power. Whether it will suffice 
to authorize a given measure will depend upon the nature and 
dimensions of the conflict that calls it forth, upon the actual 
and apprehended dangers, exigencies and course of the war, and 
upon the matters that are incident thereto.’* 

A state of war, therefore, justifies legislation by the Com¬ 
monwealth Parliament, in the exercise of the defence power, 
which makes many inroads on personal freedom, and which 
places many retrictions on the use of property of an abnormal 
and temporary nature which would not be legitimate in times 
of peace. A law that called up the whole of the civil popula¬ 
tion between the ages of eighteen and sixty for continuous 
military service during the whole of these years in times of 
peace would be so fantastic that it could not be said to be a 
real exercise of the defence power. The substance and purpose 
of such a law would be to organize the Commonwealth as a 
military state and not to take the necessary steps to prepare 
for war; but it would be a valid exercise of the power to call 
up all or any citizens between these ages for continuous military 
service for the indefinite period of the war. 

So bodies corporate and unincorporate and individuals may 
profess ideas, or carry on activities which in times of peace may 
be harmless, but which in time of war may interfere with the 
successful defence of the Commonwealth. 

It is recognized that the internment of such persons on mere 
suspicion without trial for some period not exceeding that of 
the wa^ upon the opinion of a Minister that their liberty ia 
prejudicial to the safety of the realm is a valid exercise of a 
plenary administrative discretion. The justification for what 
would be in times of peace an unwarranted interference with 
the liberty of the subject is that in many instances it would 
be against the public interest for the Minister to have to disclose 
to a court the confidential information upon which he acted 
{lAversidge v. Anderson^ ; R. v. Secretary of State for Home 
Affairs; Ex parte Budd!^). It is the exercise of an admini¬ 
strative discretion to interfere with the freedom of individuals 
by conscripting them for service in the armed forces of the 
Commonwealth, or by compelling them to labour in some par¬ 
ticular locality at some particular form of work connected with 
the prosecution of the war. It is also an interference with the 
freedom of individuals in a somewhat different but no more 
extreme form necessitated by the same emergency to compel 
them to undergo internment. Such an interference was 
described by Lord MacMillan in Liversidge^s Case^ to be, in 
comparison with conscription, a relatively mild precaution. 

The right of the Commonwealth Parliament to require Aus- 

^4 3 (1942) A.C. 206. 

4 (1942) 2 K3. 14. at pp. 1^21. 

5 (1942) A.C., at p. 257. 
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s-r v^re^ 

course, absolutely clear amb^ f ,.ight to 

lnte?n other citizens of the character mentioned must a'- ex.st 

[Ex parte Walsh^). But an Act ^' ^'ch smd^^fhat 

opinion of a Minister, *''c . defence of the Common- 

was considered to be PCCJ^'cial to e^^^ forthwith to be 

wealth during the war, these ind , , .. Crown, would 

cremated and all their property ^ ncrsonal and proprietary 

be such a complete destruction of P indefinite nature 

rights of individuals for an ^ ^u^t could conceivably 

Nearly all rights of property arise undci the .^ted 

statutes of the States Most and creditors, 

under State laws, and the rights of the ^nn dtr^olved, and 

including their rights to have the corporation ^di^.olve . 

their rights upon dissolution, depend up _ . Constitu- 

the duty of the Commonwealth under sec. 119 o h 

tion to protect every State against the^States 

be fulfilled in order to preserve the the laws 

and the rights of citizens and Wp tie Con 

of the States. For the purposes of .-ights of the 

can in times of war pass legislation affecting , ^gtate laws 
States and of their citizens and corporations und^^to^ ^usira- 

to a greater extent that it can ^n times ^hich it can 

lui v. The Commonwealth:*). But the j^able necessi- 

entrench upon these rights 4^ ^ jg necessary 

ties of defence during the period of JVl^can do so 

for the Commonwealth to ^’sut the mere 

subject to sec, 51 (xxxi.) of the Constitution B^^^i^iduals 

fact that the corporation or of Parliament 

is carrying on some activity, which in opmion f 
or of some Minister is prejudicial the defence 

monwealth, cannot, in my opinion, co ^ such corpora- 

Commonwealth should enact f;h^^ P Pj. -7 j the Crown, 
tion or individual or body should be *°h^rproperty 

and the rights of all corporators and creditors m that p P 

under State laws completely <^estroyed. 3 to 8 inclu- 

Under the Subversive Associations ^^^nlations Gazette, 

sive, if the Covemor-General, by Oriter pu unincor- 

declares that the existence of any .^°^^^^™onwealth or 

porate is prejudicial to the becomes an unlawful 

the prosecution of the war, that bo ^ (regs 3 and 

body and is dissolved by force of ated by that 

4). Any doctrines or principles which w ^lishing of such 

body become unlawful and any printing or publishing o 

T (1942) 65 O.L.R. 373. at p. 468. 


< (1942) A.L.R. 359. 
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doctrines or principles becomes unlawful; and no person shall 
hold or convene any meeting or with any other person assemble 
in any place for the purpose of advocating such doctrines (regs. 
7 and 8). Any Minister can order any person to deliver any 
property of the body which was held by or on behalf of or in 
the interests of the body to a person thereto authorized by a 
Minister; any member of the Police Force of the Common¬ 
wealth or a State or Territory of the Commonwealth, if not 
below the rank of sergeant, may by notice in writing declare 
that any persons specified in the notice are, with respect to any 
bank account so specified, trustees for the body, and that 
declaration shall, as between the persons so specified or any of 
them and the person on whom the notice is served, be con¬ 
clusive evidence that those persons are trustees of the body with 
respect to any moneys standing to the credit of the account 
(reg. 6). Any property taken possession of, or delivered to a 
person thereto authorized by a Minister, in pursuance of the 
Regulations becomes forfeited to the King for the use of the 
Commonwealth and is condemned by force of the regulation; 
such of the property as the Attorney-General or an authorized 
person is satisfied belonged to a body which has been declared 
to be unlawful may be destroyed or otherwise dealt with as the 
Attorney-General directs; such of the property as the Attorney- 
General or an authorized person is satisfied did not belong to 
such a body and as consists of books, documents or papers 
which the Attorney-General or an authorized person is satisfied 
were used or intended to be used in connection with the activi¬ 
ties of such a body, or which, in the opinion of the Attorney- 
General or an authorized person, advocate unlawful doctrines, 
may be destroyed or otherwise dealt with as the Attorney- 
General directs; and the remainder of the property may be 
returned to the owners thereof or otherwise dealt with as the 
Attorney-General directs (reg. 6b). 

This brief analysis of the contents of these regulations is suffi¬ 
cient to show that the purpose of the enacting authority was, 
by the mere force of an order made under reg. 3, instantly to 
dissolve the body and to place the disposal of the whole of its 
assets and certain assets of third parties in the absolute dis¬ 
cretion of the Attorney-General, to vest in police officers and 
the Attorney-General judicial powers not subject to appeal of 
determining the ownership of property, and to place a complete 
veto upon the dissemination of any doctrines or principles 
whatever advocated by a body which has been declared to be 
unlawful. The definition of “unlawful doctrines’' includes 
any doctrines or principles which were advocated by a body 
which has been declared to be unlawful, and any doctrines or 
principles whatsoever which are prejudicial to the defence of 
the Commonwealth or the efficient prosecution of the war. Mr. 
Weston submitted that on its true construction this definition 
should be read so that the words, “ which are prejudicial to the 
defence of the Commonwealth or the efficient prosecution of the 
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judicial to the defence _ of ^nauded m the second 

ra^h^^of th^/dikUon and^L — ^k^St'XsihcalfoL'rf 

definition appears to me to ''delude two distinct cia^s n 

unlawful doctrines the one a which has 

those doctrines which were ‘‘dveeated by a bo^y 

been declared to be unlawful, and the other a ^ 

class consisting of any doctrines of the war 

defence of the Commonwealth or the not Regs 7 and 

whether advocated by an unlawful hody u^ Y^Yred unlawful 

8 would operate whether a body has regulations would 

T\rtt But a prosecution for a breach ol tnese regu 

Save fo aver that the doctrine was unlawful 

prejudicial to the defence of the Commonwealth or tli^e p 
t^on of the war, where it could not be averred that had been 
advocated by some body which had been decl^aied ^ 

ful; whereas, if a body had been declared to he jiad 

it would only be necessary to aver that ^he clocti n ^ 

been advocated by that body V that any 

apparent in the context of the Regulations a=> a whole Uia^ 

limitation was to be placed on the wide to 

the expressions which they contain, it might P 
construe the definition in this narrow way, even Y, -d a capri- 
doing some violence to its language, in order intention 

cious and absurd result; but, far frorn ^“dicatin» Y 
to narrow the meaning of such expressions, the opera- 

an intention to give the Regulations the possible 

tion, without any real regard being had to wh ^J^nition 

repercussions of such an operation might be. . ^i-jnciples 

is therefore wide enough to include ^*^v,ppn declared to 

and doctrines advocated by a body which b ^ Chris- 

be unlawful. As the religion of Jehovah s unlawful 

tian religion, the declaration that the association principles 

body has the effect of making the advocacy ^^V a^d every 
and doctrines of the Christian religion , Christ an 

church service held by believers in the birth could not 

unlawful assembly. Apart from sec. 116 such war. 

possibly be justified by the exigencies and course of 

But it is also prohibited by sec. 116. , option 

Mr. Weston, after pointing out that the . j. within 

taken by the Commonwealth against the regula- 

the ambit of regs. 3 and 6 a, also contended if^the 

tions were severable, so that they could be v unconstitu- 

remainder of the regulations or some of them 

tional. Reg. 6a provides that any house, ^/diately 

or part thereof which was occupied by a bo^ ^ 

prior to its having been declared to be with the 

Minister by order so directs, be occupied m accordance 
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provisions of the order so long as there is in the house, premises 
or place or part thereof any property which a Minister is 
satisfied belonged to, or was used by or on behalf of, or in the 
interests of, the body, and which was therein immediately prior 
to the body having been declared to be unlawful. The right 
to occupy a house, premises or other place given by the regula¬ 
tion is wide enough to authorize an occupation of any premises, 
whether owned by the unlawful body or not, so long as there is 
on the premises any property which a Minister was satisfied 
belonged to or was used by or in connection with the body. As 
a purely temporary occupation pending dissolution of the body, 
the regulation might be justified as an administrative act, but 
it would be impossible, in my opinion, applying the tests of 
severability referred to by my brother Dixon in R. v. Poole; 
Ex parte Henry \No. 2]®, to sever regs. 3 and 6 a in this way, 
as the effect would be to confer an indefinite right of occupation 
and this would give these regulations a completely different 
operation from that which they would have as part of the 
Regulations as a whole. 

As to the validity of regs. 3 t^ 8 considered as a whole. There 
can be no doubt, in my opinion, that the Commonwealth is 
justified under the defence power in times of war in taking 
possession of and controlling during the war the property of 
organizations whose activities are prejudicial to the defence 
of the Commonwealth or the prosecution of the war, in con¬ 
fiscating any literature which is being used to promote subver¬ 
sive doctrines, and in preventing such bodies from holding 
meetings; but the vice of these regulations is that the conse¬ 
quences to a body, to those interested in the property of a 
body as shareholders and creditors, and to third persons which 
flow from the declarations are so drastic and permanent in 
their nature that they exceed anything which could conceivably 
be required in order to aid, even incidentally, in the defence of 
the Commonwealth. Even if a narrow construction could be 
placed on the definition of “ unlawful doctrines,” in which 
event regs. 7 and 8 might be valid, regs. 3 to 6b would still be 
objectionable. The Governor-General could form an opinion 
that the existence of a body was prejudicial to the defence of 
the Commonwealth or to the efficient prosecution of the war 
on an almost indefinite number of wholly undefined grounds. 
To quote the words of I.ord Wright in Liversidge's Cose*:— 

“ There is no hard and fast issue of fact, such as there is in the 
trial of a specific charge on indictment.” It could be an 
offence for a corporation to occupy too many buildings or to 
employ too many employees. The corporation is not told what 
the prejudicial conduct consists of or given an opportunity of 
rectifying it. The declaration can result in the forfeiture of the 
whole of the property of the corporation to the Crown in 
destruction of the rights of every person interested in the 

8 (1939) 61 C.L.R. 634. at pp. 651-653. 

9 (1942) A.C., at p. 270. 
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rtoary°'^^ourse of business, and in a. 
Tomplete overriding of State to"the “right^of 

in which the corporation can be dissolve ^ None 

the creditors and the sharel aware of any conduct of the 

of these creditors j„;ai to the conduct of the war. 

corporation which could be g^ch conduct, the rights 

If the shareholders .Irall they could to oppose it 

of a minority who might rights of the majority 

would be forfeited in the same w ay S holocaust of pro- 
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Reg. 5 a. Pccvides that,; ( 1 ) where ^ company under 

been declared to be ./®„ f murt of that State or Ter- 

the law of any State or companies shall, subject 

ritory which has jurisdiction o and the piovisions of 

to this regulation have powers, companies shall 

the law of that State or ^ ^ hcen duly presented to 

apply, as if a winding-up made an order for 

the court by the company and ^ ^ ^ H not be neces- 

winding up the company; provided^that^it^shai^ 

sarv for the court to make hv an order appoint 

dWved; (2) the such liquidator 

a person to be a company and shall have all 

shall be the sole liquidator of the company^^ appointed by the 

the powers of a liquidator or uSder this regulation would 

pourt But the powers of the court unaer take possession 

be subject to the right of the t;o the unlawful body 

of any property, whether | j thereby cause it to be 
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as to the validity of the remaining ^h the extent 
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by the Commonwealth (The Constitution, secs, 
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R. V. Federal Court of Boa?d v Tonking^\ and 

iTtil ^"stJfe Elect^ty Commis^on of Vu.- 

«11 §;£i; 
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toria^^. It is as clear to my mind “ as burning daylight*' that 
the determination by police officers or the Attorney-General of 
the controversies which could arise under regs, 6 (4) and 6b (1) 
and (2) as to whether property belonged to an unlawful body 
or to innocent third parties would be an exercise of judicial 
power, so that these sub-regulations would be invalid on this 
ground. Reg. 6b (3) is also invalid because it is made to 
operate restrospectively in breach of the provisions of the Acts 
Interpretation Act 1901-1941, sec. 48 (2) (a). 

[Latham, C.J., Rich, Starhe and McTiernan JJ. delivered 
separate opinions, in which they agreed in substance with 
Williams J. as to the interpretation and application of Con. sec. 
116. Rich and Starke JJ. also agreed in substance with 
Williams J. as to the invalidity of the regulations, but Starke 
J. denied that any power they vested in executive officers was 
judicial. Latham C.J. and McTieman J. held the regulations 
valid.] 

Notes. 


In Krygger v. IVUHams^^, Griffith C.J. and Barton J. heard 
and dismissed an appeal against a conviction under the Defence 
Act 1903-1911 for refusal to attend compulsory military train¬ 
ing. The defendant’s religion forbade him to take part in 
military activities, and he relied inter alia on Con. sec. 116. 
Griffith C.J. said:—” Section 116 of the Constitution provides 
that * the Commonwealth shall not make any law for . . . 

prohibiting the free exercise of any religion ’—that is, pro¬ 
hibiting the practice of religion — the doing of acts which 
are done in the practice of religion. To require a man to do a 
thing which has nothing at all to do with religion is not pro¬ 
hibiting him from a free exercise of religion. It may be that 
a law requiring a man to do an act which his religion forbids 
would be objectionable on moral grounds, but it does not come 
within the prohibition of sec. 116.” In Judd v. McKean^^, the 
High Court considered what is ” valid and sufficient reason ” 
under Electoral Act 1918-1925, sec. 128, for refusal to vote. No 
religious question arose on the facts, but Higgins J. said obiter 
(at p. 387 ):—“ If abstention from voting were part of the 
elector's religious duty . this would be a valid and 

sufficient reason for his failure to vote (sec. 116 of the Consti- 
tutionj.” If Higgins J. intended to suggest that sec. 116 alone 
would provide a defence in such case, his opinion seems incon¬ 
sistent with Krygger v. Williams and with the treatment of sec. 
116 in the principal case; however, it is possible that Higgins 
J. meant only that in view of sec. 116, religious objections 
might be regarded as " valid '’ for the purpose of sec. 128 of 
the Electoral Act, 


(1943) 67 C.L.R. I. 

13 (1912) 15 C.L.R. 366. 


1^ (1926) 38 C.L.R. 380. 
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(Commonwealth laws “ discriminating ” against the 

T^T^ne oj implied immunity of ^rwtmmentahUes remved 

in a modified form. Con. sec. 51 (xiii.).) 

CrrY OF Mm-BO-oKNE (Sooth Aostbai.ia and Western 
Intervening) o. Commonwealth (Victoria Intervening) . 

(The State Banking Case.) 

[The Commonwealth Banking Act 1945, sec. iS (D 
•• Except with the consent in writing of (Commonwe^th^ 

Treasurer, a bank shall not conduct any bus>nessj^_^ 

State or for any authority of a State, including coming 

authority.” Other sub-secs, of sec. 48 provided for ^ 

X operation of sub-sec. (1), and other the 

ex^uded State banks and the Commonwealth Bank ^ th 
operation of sec. 48. At the time of this case, futh Austra^^ 

alone had a State trading bank; hence the Establish 

would have been to compel each of the other ^ or 

a State trading bank to handle State eovernment accou , 
to dispense with banking facilities, or to f wdh m Com 

monwLlth Bank; the Commonwealth Bank is - 

and the banker and financial agent of the common 
Government, and its policy is controlled by that 

The plaintiff claimed a declaration that sec. 48 was u r 
the Commonwealth; the defendant demurred.] * +• „ 

Dixon J.:— [He considered some questions of mterpretatio , 
summarized the purpose of sec. 48, and continued: J 
Under a unitary constitutional system there is ^ 
culty in giving effect to such a policy or in cwy g 
down the line of public authorities as may be desued, But^ 
is otherwise in a federal system. State and Federa^ Oov 
ments are separate bodies politic and prima facie 
its own moneys. To enable the Parliament ^%^°”Xal 
wealth to deny to the States the use of any bank but tbe 
bank of the Commonwealth and thus to ej“de the t 

and disbursements of the States into and through an 
of that bank, there must be found in the Constitution 
legislative power of sufficient amplitude. 

The Commonwealth points to sec. 51 (xm) 
power wide enough to authorize sec. 48, the P^^^^r to make law 
^th respect to banking. No other power was “'Educed. The 
long title to the statute describes it as an Act to 

to make provision for the protection of the currency and of the 
1 (1047) 74CX-R. 31. ^ 
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public credit of the Commonwealth and for other purposes. But, 
even if sec. 48 may be conceived to contribute to any of these 
further purposes, it was as a law with respect to banking that 
it was supported, and I do not see how it could be justified 
under any other power. 

The question for our decision, therefore, is whether in the 
exercise of the power to make laws with respect to banking, 
other than State banking, the incorporation of banks and the 
issue of paper money, the Commonwealth Parliament may 
forbid banks, except the Commonwealth Bank and State banks, 
to conduct any banking business for a State save by the consent 
of the Federal Treasurer. 

The power should be given an ample meaning and a wide 
operation and the exception in favour of State banking* should, 
in my opinion, be understood as referring to the operations of a 
banker conducted by or on behalf of a State and not to the 
State as the customer of a bank. 

The purpose of the exception was, I have no doubt, to ensure 
that State banks should not be affected by any law which the 
Parliament of the Commonwealth might make about banking 
and that the exclusive power to regulate them should remain 
with the States. 

The form of paragraph (xiii) presents a curious point in its 
express mention of the incorporation of banks as an extension 
of or addition to the subject of banking and in its failure to 
attach the exception of state banking to the extension or 
addition. But whatever its significance or effect, it is not a 
point that touches the question before us. 

The exception of state banking means that a general law of the 
Commonwealth governing the business of banking cannot affect 
the operations of a State bank within the State concerned. The 
express inclusion in the federal legislative power of State bank¬ 
ing extending beyond the limits of the State concerned gives 
added point to the exception. For it shows that State banking 
was contemplated as a possible function of government which 
should be excluded from the operation of federal law within 
the territorial limits of the authority of the government con¬ 
cerned. 

This Court has adopted a rule of construction with reference 
to the application to the States of the specific powers conferred 
by the Constitution upon the Parliament of the Commonwealth. 

It is a prima facie rule of construction and its operation may 
be displaced by sufficient indications of a contrary intention 
whether found in the nature or subject matter of the power, in 

^ * Sc. in Ck>n. sec. 51 (xiii). 
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agencies. That, as I stripped of embellishment and 

effect of the Engtneers^ Cose It is subject, how- 

reduced to the form of a 1 { have repeatedly said, 

ever, to certain reservations and this a so ^ that 

Two reservations, that relating ^ e P g ^etermi na¬ 
rrating to the taxation power, do not It is, 

tion of this case and nothing ne ^ninion this case turns, 

however, upon the third that, federal legislative power 

The reservation relates to the use of come 

to make, not a general are ubjects of the 

within the area of its operation whether they aie su J 

Crown or the agents of the Crown in right of a S^^^e, ^ 

which discriminates operation or activity 

particular disability or burden p execution of its con- 

li a State, and more especially upon the execution 

stitutional powera. In ®uppor Legislation of that nature 

Engineers’ Case has nothing to say. ^ S g^ate in the 

discloses an immediate obj^t «°“*^°“'"S^ent of the State 
course which otherwise the xecu ^ exercise its 

might adopt, if that Government were ^ith a 

authority. The control may be u^empted i Federal legis- 

matter falling within the enumerated subjects of 

lative power. But it does not follow that the con^ ^icular 

the matter brings a law aimed at the tme ambit 

the State’s exercise of its executive power within the 

of the Conimon^^'^l^itIh7 to which 

iHs^eMcted is the restriction of State eetion, the prescr^ i^ 
of the course which the Executive Gove^ment of the b 
must take or the limiting of the courses or 

the operation of such a law is to place a particu 

disability upon the St^ state actfon in the field 

described as a law for the restriction f f ““tion 

chosen. That is a direct operation of the law. gubiect of 

In the other aspect, the law is connected with su^cc 

Commonwealth power. Conceiva y character of 

made so insubstantial, tenuous or ^ opon State 

the control or restriction of law it seeks P respect 

action that it ought not to be regarded power, 

to the specified matter falling within the Commonweaitn P 

2 (1920) 28 eX.R. 129. * 
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If so, the laws fails simply because it cannot be described as 
made with respect to the requisite subject matter. But, if in 
its second aspect the law operates directly upon a matter form¬ 
ing an actual part of a subject enumerated among the federal 
legislative powers, its validity could hardly be denied on the 
simple ground of irrelevance to a head of power. Speaking 
generally, once it appears that a federal law has an actual and 
immediate operation within a field assigned to the Commonwealth 
as a subject of legislative power, that is enough. It will be 
held to fall within the power unless some further reason appears 
for excluding it. That it discloses another purpose and that 
the purpose lies outside the area of federal power are considera¬ 
tions which will not in such a case suffice to invalidate the law. 
In the United States much use has been made in this way of 
the postal power and of the commerce power to legislate in a 
way calculated to vindicate morality or achieve a social purpose 
rather than to advance the postal services or promote or regulate 
Interstate commerce as such. When this is done the result is 
that laws confined to an existing head of federal power neverthe¬ 
less reach as a matter of purpose into fields lying under State 
legislative authority. But it is one thing to say that a federal 
law may be valid notwithstanding a purpose of achieving some 
result which lies directly within the undefined area of power 
reserved to the States. It is altogether another thing to apply 
the same doctrine to a use of federal power for a purpose of 
restricting or burdening the State in the exercise of its consti¬ 
tutional powers. The one involves no more than a distinction 
between the subject of a power and the policy which causes its 
iexercise. The other brings into question the independence 
from federal control of the State in the discharge of its functions. 

In the case of most legislative powers assigned to the Com¬ 
monwealth some ingenuity would be needed to base a law 
squarely upon the subject matter of the power and at the same 
time effect by it a restriction or control of the State in respect 
of some exercise of its executive authority or for that matter 
in respect of the working of the judiciary or of the legislature of 
a State. The difficulty of using most federal powers in that way 
arises from the character of the subjects of the powers. It is, 
for instance, difficult to see how any law based on the power with 
respect to lighthouses, astronomical observations, fisheries, 
weights and measures, bills of exchange or marriage could be 
aimed at controlling States in the execution of their functions. 
But to attempt to burden the exercise of State functions by 
means of the power to tax needs no ingenuity, and that, no 
doubt, is why that power occupies such a conspicuous place in 

the long history both in the United States and here of the 
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question how far federal 'doctrine that 

the States in the exerc.se^of an rnter 
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formulating a test by which the -“i’dity of a federal t^^ I S 

upon operations of the State" as such ”, that 

however, that a tax cannot be laid on the S special burden 

a State cannot be singled out for taxation ^ taxed 

of taxation in respect of acts or th'ngs^ben others are n 
or are not so burdened in respect of the same acts^or t 
other words, that a taxing law discriminating g 

unconstitutional and void. „nvpr but 

There are problems which this principle may . ^ 

into them I need not go. They are ^scussed .nNero 

U.S.^, the various opinions in which will ^®P ^ principle that 
"What is important is the firm adherence rvhich places 

the federal power of taxation will “°Vb‘l^°'«nnotIe singled out 
a special burden upon the States. ^p-^ise of their functions, 

and taxed as States in respect of some federal 

Such a tax is aimed at the States and is ion. The 

power to burden or, may be to con r States and 
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?rom the nature of the power of give rise 
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Not of course all powers, for measure in particular 
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greater number of powers contemplate legislation of general 
application. 

I do not think that either under the Constitution of the United 
States or the British North America Act or the Commonwealth 
Constitution has countenance been given to the notion that the 
legislative powers of one government in the system can be used 
in order directly to deprive another government of powers or 
authority committed to it .or restrict that government in their 
exercise, notwithstanding the complete overthrow of the general 
doctrine of reciprocal immunity of government agencies and the 
discrediting of the reasoning used in its justification. For that 
reason the distinction has been constantly drawn between a law 
of general application and a provision singling out governments 
and placing special burdens upon the exercise of powers or the 
fulfilment of functions constitutionally belonging to them. It 
is but a consequence of the conception upon which the Con¬ 
stitution is framed. The foundation of the Constitution is the 
conception of a central government and a number of State 
governments separately organized. The Constitution predicates 
their continued existence as independent entities. Among them 
it distributes powers of governing the country. The framers of 
the Constitution do not appear to have considered that power 
itself forms part of the conception of a government. They 
appear rather to have conceived the States as bodies politic 
whose existence and nature is independent of the powers allocated 
to them. The Constitution on this footing proceeds to distri¬ 
bute the power between State and Commonwealth and to 
provide for their inter-relation, tasks performed with reference 
to the legislative powers chiefly by secs. 51, 62, 107, 108 and 
109. 

In the many years of debate over the restraints to be implied 
against any exercise of power by Commonwealth against State 
and State against Commonwealth calculated to destroy or 
detract from the independent exercise of the functions of the 
one or the other, it has often been said that political rather than 
legal considerations provide the ground of which the restraint is 
the consequence. The Constitution is a political instrument. 

It deals with government and governmental powers. The state¬ 
ment is, therefore, easy to make though it has a specious 
plausibility. But it is really meaningless. It is not a question 
whether the considerations are political, for nearly every con¬ 
sideration arising from the Constitution can be so described; 
but whether they are compelling. 

A truism that has been invoked is that the possibility that 
a power may be abused is no reason for restricting the power 
by construction. Doubtless it formed a proper objection to 
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In New York v. U.S.^, Frankfurter J. said:—“One of the 
greatest sources of strength of our law is that it adjudicates 
concrete cases and does not pronounce principles in the abstract.” 
The actual decision of the present case can be no wider than 
the constituent factors contained in sec. 48 require, however 
widely the principles which lead to it may be stated. 

The factors in sec. 48 which in my view govern the question 
of its validity are these. Its operation is confined to States 
and authorities of States including, of course, local governing 
authorities. It is based upon the existence of the banks men¬ 
tioned in the first schedule of the Banking Act* as well as the 
Commonwealth Bank and possibly of other banks and the section 
assumes that, but for the provisions it contains, the States and 
their authorities would, like other bodies and individuals, be at 
liberty freely to choose amongst them. The duty to choose a 
bank or banks for the purpose of the banking business of a 

State in fact belongs to the Treasurer of the State, as the Audit 
Acte of the States show. 

In these conditions sec. 48 forbids the banks to do the business 
of the States unless the Treasurer of the Commonwealth con¬ 
sents. Sec. 5 of the Crimes Act operates to make the Treasurer 
and any subordinate officer of the State guilty of the same 

offence as the bank if they should procure the bank to disregard 
the prohibition. 

There is thus a law directly operating to deny to the States 
banking facilities open to others, and so to discriminate against 
the States or to impose a disability upon them. The circum¬ 
stance that the primary prohibition is laid upon the banks and 
not upon the States does not appear to me to be a material 
distinction. It is just as effectual to deny to the States the 
use of the banks and that is its object. This I think is not 
justified by the power to make laws with respect to banking, 

I cannot see that it is to the point to argue that under eec. 

51 (xiii) the Commonwealth might give the Commonwealth 
Bank a monopoly complete, except for State banks, and that 
what sec. 48 does is to give a monopoly restricted to State busi¬ 
ness. That is only to say that instead of establishing a mono¬ 
poly with all its advantages and disadvantages shared by the 
whole community, States have been singled out and deprived 
of the freedom of choice which the existing system afforded. 

At bottom the principle upon which the States become sub¬ 
ject to Commonwealth laws is that when a State avails 
itself of any part of the established organization of the Austra¬ 
lian community it must take it as it finds it. Except in so 

3 (1946) 326 U.S. 572; 90 Lawy Ed. 326. 

* Sc. the private trading banks 
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the States or their essential agencies are not singled out, they 
are subjected to some provision of general application which, 
in its application to them, would so prevent or impede them. . . . 
A general Income Tax Act which purported to include within 
its scope the general revenues of the States derived from State 
taxation would be an instance of the latter. 

[Latham C.J. expressly rejected the doctrine of implied prohi¬ 
bition adopted by Rich, Starke and Dixon JJ., and dealt only 
with the case of “ discriminatory ” laws; he applied the doctrine 
of characterization proposed by him in West's Case (supra, at p. 
57), and held sec. 48 invalid as being in substance a law with 
respect to State functions. Williams J. agreed in substance 
with both the implied prohibition doctrine and the characteri¬ 
zation doctrine. He did not expressly deal with the case of 
undiscriminatory laws, but his statement of the implied prohibi¬ 
tion might extend to them; he said:—] 

Neither the Commonwealth nor the States may exercise their 
respective constitutional powers for the purpose of affecting the 
capacity of the other to perform its essential governmental 
functions. 

[Latham C.J. and Williams J. also held that sec. 48 was 
invalid in so far as it would prevent the States from borrowing 
on overdraft from the private trading banks, on the ground that 
Part 1 (v.) of the Financial Agreement of 1928 reserves such 
a right to the States, and the Agreement prevails over incon¬ 
sistent Commonwealth legislation by virtue of Con. sec. 105 A 
(v). Starke J. dissented from this proposition; Rich and Dixon 
JJ. did not refer to it. McTieman J. delivered a dissenting 
opinion in which he held sec. 48 valid.] 

Notes. 

(a) The principal case is the first in which the revised version 
of the doctrine of implied immunity of instrumentalities stated 
by Dixon and Evatt JJ. in West's Case (supra, at pp. 63 and 
64) has formed the express major premise of a decision. 
Implications from the federal nature of the Constitution may 
now acquire as great an importance as they had before the 
Engineers* Case. Indeed, if the dicta of Rich and Starke JJ. 
concerning the application of general Commonwealth laws to 
the States are followed, the Engineers* Case^ and the A.R U. 
CaseA may become exceptions, grounded on the peculiar subject 
matter of pi. (xxxv), to a general principle of State immunity 
from Commonwealth laws. But the reasoning of Latham C.J. 
and Dixon J., and possibly of Williams J., may leave the prin¬ 
ciples of the Engineers* Case in general operation, with an excep- 

^ supra p. 30. 
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the case of Commonwealth laws “ discriminating ” against 
tion in tne « ocsential ** agencies. 

the States and their TT do not purport to 

(b) Although Ri^K Sfarfce approval to the 

follow U,S. s ^Supreme C^urt in N.Y. v. United States 

obiter dicta of the ^-S. S^rem ition of Rich J. given 

(The Saratoga Springs Obiter dicta. The High Court 

in the text is a sumn^ry arrived by convergence from 

and the Supreme tLtially common doctrine on this 

Opposite directions, a , th&t U.S. decisions on cognate 

issue. Hence it P°^’^'®j,igh’'persuasive authority in Aus- 

problems will ^8^!” that the Privy Council will have 

trahan courta. "“t „g^an opinion on the doctrine applied 

tn t^TrSal case, since it raises an infer se question. 
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GENERAL INDEX. 

Abuse of Power, judicial remedies for: 90, 127-8, 170, 355 

Acquisition of Property. (Con. sec. 51 (xxxi). See also under: 
^eedom of Inter-State Trade etc.) 
acquisition, what is, 503-4 
contract, by, 504 
defence, for, 491-7, 509 

just terms, when necessary, 492-3, 499-500 
administrative assessment of, 497-8, 502 
interest on compensation, 498-9 
loss of profits. 497, 499-503 
Parliamentary regulation of, 498-9 
what are, 494-504 
possessory rights, and. 499-504 
prerogative, under, 493 
" property ", what is, 499-504 
purposes of, 492-3 

territories of the Commonwealth, in, 493 
Administrative Tribunals. (See under: Judicial Power of the Common- I 
wealth; Separation of Powers.) 

Air Services, control and provision of by Commonwealth, 217-34, 361-75 
Aliens. (Con. sec. 51 (xix).) 

Commonwealth power over, 108 
deportation of, 354-5 
American (see: U.S.A.) 

Appeals. (See under: High Court; Judicial Power of the Common¬ 
wealth; Privy Council Appeals.) 

Appropriations, Conunonwealth. (Con. sec. 81: See also under: 

Parliament; Public Finance), 74, 402-7 
Arbitration of Industrial Disputes. (See: Conciliation and Arbitration.) 
Banking. (Con. sec. 51 (xiii).) 

inducing States to retire from, 76-7 
laws with respect to, what are, 515-24 
" State banking", what is, 516, 523 
States, right to choose bankers. 522-3 
Bankruptcy. (Con. sec. 51 (xvii).), 453-4, 483-90 
Bills of Exchange etc. (Con. sec. 51 (xvi).). 103-10 
British Constitution and I*aws. 

interpretation by reference, to, 26-7, 236, 244, 245, 269, 313, 322-6, 

334, 354-5, 393, 394. 411-5 
British North America Act. (See: Canada.) 

Broadcasting. (See under: Postal Telegraphic etc. Services.) 

Canada, Constitution of 

compared with Commonwealth, 3-4, 12, 56-7, 64. 82-3, 88, 93, 178, 

212, 327-9, 336-7, 346-7, 356, 365, 367-8, 371. 374, 379-80, 381, 391, 

393-4, 415, 453, 482 

Characterization of Statutes. (See under: Interpretation, Principles ol) 

Civil Servants. (See under: Commonwealth and States, Relations 
Between.) 

Commonwealth. (And see: Commonwealth I>aws; Commonwealth 
Powers; Commonwealth and States, Relations Between; Constitution 
of the Commonwealth.) 

achieving indirectly what cannot be achieved directly, 17-30 66-91 
121-8 

common law of, 387-9, 395 
conspiracy against, 387-9 
sovereignty of, 65, 500 
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■r i,r,A see- Common-wealth; 

iS-the^aommonwealth; 

'=‘^>^ith ’respect to ” meaning of. 30. 161. 218. 246. 269. 347-50. - . 

an of power, with mspect to. 356-7. 381-2. 391-2 

declaratory of common law. AW * 384-7 392-5. 514 
ta post facto and i^^ddifof inter-State Trade etc. 

f.7n^SSr^ent “ %. ilib^tro^ite- Subject. 

''%o in Act. 51. 356-7. 360. 361 ^ .^iUoa „, Proper*- h6 Ser- 

Banking; Bankrupty; 

rn="dr «prts:\atlm of, 1-12. 79^0, 365, 405 

exclusive, nature of. 15. fj ^ 5 ^ - 

peace, order etc. p^rally. 337 393 . 400. 488 

plenary “iference to, 84, 253-5 

fe^pTraUdf of. see leparation ot To^rs 

K^ng^m^ int^rlrtion^^ reference to pract.ce 

of- see: Britisli Constitution. under: Grants, 

inconsistency of I.aws; 

PubUc Finance.) ^ State laws. 164. 459-61 

Commonwealth servants . 4.7 0 

1 ^; et?,-5r25 

diSmination against States m C™nwealt^^^^^ 

concurrent held, express, 59-61. 64. 65, 
ex1f<^‘on of Commonwealthjud^en^^^^^^^^^ 
political independence of States, a 

86. 91 _. . 

‘’"“intrTby Comminwe^tb. 2«^ 

“ fde“un"d«'“ judicial Power 

SHtbrr';£co-onweaUb^^^^^^ 
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State revenue and execution of judgments under Commonwealth 
laws. 44-6, 46-52 

State taxation, prevention of by Commonwealth, 65-91 
State taxation of Commonwealth servants, 13-4, 57-65 
taxation of each other's property, 350 

Conciliation and Arbitration of Industrial Disputes. (Con. sec. 51 
(xxxv) •) 

in general, 260-301, 295-8 
“ ambit " of disputes. 281-2 
apprenticeship, and, 279-80 

arbitration, what is, 39-42, 261-3, 271-3, 276-7, 437-8 
associations, industrial, and, 276-7, 282-3. 452 

awards. Commonwealth, intended to cover the field, 94-7 100-2 

106-7. 108, 110 

as part of the law of the Commonwealth, 97, 100-1, 106-7, 110 
effect on non-parties. 275-83 
on whom binding, 277. 280 
“ common rule ”, and, 268-75, 280-1, 283 
conciliation, what is. 39-42, 271-3, 276 

dispute, existence of. High Court can determine, 290-1, 293-4 299 
436-7, 452 

in relation to persons not parties, 275-83 
” paper demands ” and. 287-93, 298-300 
what constitutes, 287-93, 298-9 
education, State, and. 284-6 
enforcement of awards. 263-8, 442 

*' extending beyond limits of one State ”, meaning of. 287-93, 294-300 
extension of jurisdiction by judicial interpretation, ^0, 282^. 286-7 
inconsistency between Commonwealth award and State law, see 
under: Inconsistency of Laws. 

” industrial dispute ”, group nature of, 269-71. 276-7, 282-3 
” industry ”, what is, 285-7 
legislative nature of arbitration, 260-8, 437-8 
non-unionists, and, 275-6, 278-9, 282 
origins of Commonwealth Acts on, 263-4, 398 
parties to dispute, who may be, 269-72, 275-7 
preference to unionists, and, 275-6, 278-9 
" prevention ” of disputes, and, 269-71 
States, of disputes involving, 1-12, 43-6, 54, 284-5 
awards binding, enforcement of, 44-6 
State law. and. see under: Inconsistency of Laws, 
strikes, prohibition of, and. 395-8 

threatened, impending or probable diputes, 269-71, 287-93 
variation of award, nature of power. 262 

Constitution of the Commonwealth (and see: Commonwealth; Com¬ 
monwealth Laws I CommonweaQth Powers; Commonwealth and 
States, Relations Between; Interpretation, Principles of.) 
amendment of, 3^ 

Crown, how far binding on, 10-1 
common sovereignty of Crown, and, 1, 10-1 
compact, as a, 2, 125-6, 127. 177, 382 
dominion status, and, 11, 368, 481-2 

federal nature of, 1-16, 20-2, 63-5, 68-9. 125-6, 176-7 252 286 354. 

379-81. 400, 4056, 515-25 
Federal Conventions, 17, 175-6, 380 
infringement of, right to sue for, see: Locus Standi, 
obscurities in, reasons for. 176. 380 
responsible government, and, 6-7. 17, 481-2 
separation of powers in, see; Separation Powers, 
statute of the British I^rliament. as a, 1-12 
statutory interpretation, rules of, and, 7-8 
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external activities. ^-51 
internal structure. ^42-5. ^7 
non-trading etc. corporations. 343 

status of, 349-61 *^3-95 

Criminal Law. StettI o^f ^e'Commonwealth. 

State power as to, see unaei . 

crown (see also: 

indivisibility of. 6 10-1. 3 ^^ 

statutes binding. 11. 4M. ^ ^reference. Uniformity; Taxa- 

Customs Duties (see: Discrimination. Preference. 

tion.) 

u-bts PubUc (see; PubUc Finance.) 

Icquisition of ’ 249 ^’ * 

&H!in"ord"rnce;pow« Separation of Powers. 

edu^atTon^^iontro™of? and M2 

'ETe?‘u^te“Sl?;je&n?°rnt s°ieSeparation of Powers. 

foSuire of property. 242 

freedom of intercourse, and. 208-17. 242 

Governor-General, ana» 252 460 

implied P^bihitions and 237. ^ 1 . 5 ^ • 
industrial control and, 248-9. 24a Ostf 

judS^noiicT^and 2^^^^ 

IS of "o?wea.tb ^O^-U 

manpower, control of. and. 244-8. 506-9 

mtdU?arpractH|oners. 

frdrSuo-i'ioy te laws. 454-61 
••naval ’vfhe^he^^211. 237. 241-2. 252 

iHSBm-Snwfa^^h^P^V -iefined by reference to. 236. 254 

??S?!:rr^nrp“oaeV“ ^ 

!SS- AE -•srSS?"' ■ 

wealth power. ^^8 ^2 

??^ns?rn f?orfi"J P^ce: Commonwealth power in. 258-9 

commonwealth 2 «. «» 7-8 

Delegauon ol Power, (see: Sn.«atlon^JP<^r,.) 

Deportation. Aliens of (see under. Allan..) 

under: Immigration.) 
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Discrimination, Preference, Uniformity. (Con. secs. 51 (ii), (iii), 88. 99: 
see also under: Commonwealth and States, Relations Between.) 
what constitutes and distinctions between, 112-4, 117“8 
appropriation, in, 86 
bounties, in, 22-3, 113 
customs duties, in, 23, 113-4, 117, 120 
evasion of proviso to sec. 51 (ii), 127-8 
evasion of sec. 99, 119-20 

“give'’, significance of in relation to preference, 116 
grants, in, 84-6, 121-8 

incidence, equality of, and, 22-3, 84-5, 121-8 
licensing of seamen, and, 111-21 

of primary producers, and, 116, 121 
“Locality” discrimination and preference, 27, 29-30, 116-21, 126-8 
preference, tangible commercial advantage etc. and, 114-6 
law of trade and commerce, in, 111-21 
law of revenue, in, 84-6. 113 

“ States or parts of a State meaning of in relation to discrimina¬ 
tion and preference, 116-21 
taxation, in. 22-3, 27, 29-30, 84-6. 112-4, 117-8, 121-8 
under guise of grant, 85-6, 121-8 

trade and commerce, what is law of, in relation to preference, 113, 
119-20 

Dominion Status (see under: Constitution of the Commonwealth.) 
Emigration (see: Immigration.) 

Excess of Power (see: Abuse of Powers; Severability of Statutes.) 
Excise Duties. (Con. secs. 51 (ii), 90.) 
what are, in general. 25-7, 193, 320-33 

acquisition and re-sale by Government, amounting to, 331 

agricultural production, on, 317-20, 329-30 

goods produced in Australia, whether confined to, 321, 326-7 

licences, brewer’s, and, 321-2, 331-2 

sale of goods, upon, 327, 331 

value or volume of goods, assessed on, 329-32 

marketing charges, under collective marketing laws, and, 193, 317-33 

Executive Government of the Commonwealth. (Con. sec. 61; and see: 
Separation of Powers.) 

Laws with respect to, 57 
powers of, in general, 384, 392, 415-6 
proclamations of. whether legislative, 488-90 
treaty making power of, see: External Affairs. 

Ex Post Facto Laws (see under: Commonwealth Laws.) 

Express Powers (see under: Commonwealth Powers.) 

External Affairs. (Con. sec. 51 (xxix).) 
what are, in general, 365-71, 373-5 
British Empire, relations with, 369-70 
conventions, and, see: treaties. 

Deakin, Alfred, views on. 369-70 

federations, responsibility for, in, 370 

“ internal ’’ affairs, regulation of, and. 364-72, 374-5 

International Labour Organisation, and, 366-8 

international personality of G^mmonwealth, 368-70 

laws with respect to, what are, 371-5 

mandated territories, and, 364 

prohibitions of Constitution, and, 371 

recommendations, in treaties etc., and, 371, 373 

treaties, power to make, 366-8 

Versailles, treaty of. 368 

Federal Conventions Draft Bills of (see under: Constitution of the 
Commonwealth.) 

Federalism (see under: Constitution of the Commonwealth.) 

Federal Jurisdiction (see under: High Court; Judicial Power of the 
Commonwealth.) 
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Fin^cial Agreements Between Oommnnwealth and States (see Pnbfic 


sec. 92: and see: Trade and 
®”t’^rcommerce and intercourse, what is. 132^. 161-2. 18S-9. 192. 
“ib^tute^' free"! meaning of. 

;cTu?s"fion*^alran<i oT5eTs-''o^(,°anJ.®'i3\®Io. 141^. 146-61. 172. 173, 

adm'?;?istrftiv^®®dis^etions. -ncontroUed and. 208-16. 231-2 

^rr3^?s'orstrt^^“st?ict^oS'at ?3t l5fl70-l%8^90. 191. 196. 197. 

.. c^^klStion ■■. •co-ordination", and. 155-9, 167-9. 182-3. 186. 192-8. 

202» 224-7 . -I i4 c 010 oc\ 

14^’ 14r‘i6CKl. 168. 169. 174-91, 197. 20^16. 

..^ufn^ial" inter,incidental interference with. 

SSeVll” 1±3:s\t®tk \^"kde^ 150, 164. 166, 179-3. 

dis^*?irn‘"n‘atr:\n"S^’lir^6?.‘l6^^^ 173, 179, 180-1, 187-8, 189, 226-7, 

diSse, prevention of, and, 144, 149, 161, 170-3, 184-6, 191, 192-8, 

207-8, 216 140w^i 

disposition, right of- *1^7 149 IM, 169-70, 179-3, 188, 277 

executive action arid. 144, . . - 174-92 

exportation, restriction of. ^nd. &. 

fact, infringement ?44 149 151 191 216 

k3.Tt‘3fkn&"f"So3l; 1". ik^i96; 204,- 331.2 

&"uas‘’^.>V-otinraJ^^ disease, prevention of, and 

history of decisions to 1936 17y-»o 

'• immediate ” restriction. 147 170.3 i84<-5 187 

i.'YSnia?^- ?n%Trf:re^- • lISS’. 144, ^147 149-50, 169, 196, 214 
S?i?it“e"^tr"o‘’f%radraU‘’~“erye" in relation to, 163, 166^. 163, 

inmr^ourle ",, ^-^dorn of 135 17^^ 135^. i63 

fn^e^^^la^e,04, 2« ^ 

\;V^un^‘srn‘di^f plit-r«/,^4 suits relating to, see: Bocua StandL 
lotteries, control of. and 192 i46_51 174-92. 192-8, 198-208. 331 

:marketing 186 217-34 

"Xiectlonab^Trade 

personal right to. 145- • . “real object” and 

p?iS a'^nd ^^'l^^eraphOaws ^th^spect to. and. 186. 227 

^bUc p’SteV^^ and. 
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railways. State, and 15^-60, 182-3, 233 

“ real object ” of statutes etc., and, 144-6, 148-50, 156-8, 167, 183-4, 
196-8, 205-6, 214, 216, 226-7 
registration of motor vehicles, and, 151, 155-6 

regulation of trade etc., see: prohibition or restriction distinguished 
from regulation, 
roads. State, and, 159, 182-3, 233 

satisfying needs of the people of a State, law for, and, 149, 204 
socialisation and, see: nationalisation, 
standards of quality, laws promoting and, 192-8 

State laws with respect to trade etc., and 136-40, 145-6, 149-50, 
157-8, 164-6, 169, 170-3, 176, 188-9, 191, 195-7, 200-2, 204-8, 225-7 233, 
331 

State laws not with respect to trade, etc., and, 136-8, 156-7, 189, 194-7 
taxation, and, 138-9. 156-7, 187, 189 
title to property, and, 146 

“ totality ” of trade, etc., and. 143-5. 150-70. 195-6. 224-7 
" trade and commerce ”, meaning of in secs. 51 (i) and 92 cfd., 135, 
161-2, 190-1, 227-8, 465 

transport, regulation of. and, 151-70, 182-3, 186-7, 208-17, 225-7, 233 

Grants, Commonwealth to States. (Con. sec. 96: and see: Common¬ 
wealth and States, Relations Between; Public Finance.) 
conditional, 66-91 
discrimination in, 84-6, 121-8 
inducement to States, as. 76-8, 91 
need for created by Commonwealth law, 73 
purposes, of, 405 

taxation, producing discrimination in, 84-6, 121-8 

High Court. (Con. secs. 71-9: and see: Judicial Power of the Com¬ 
monwealth; IfOcus Standi; Privy Council.) 

appeal to. from State Court’s leave to appeal to Privy Council. 
473-6, 480-2 

abstract or hypothetical question in, 401-2, 448-53 
appellate jurisdiction, nature of, 313-4. 475-6 
Commonwealth a party, jurisdiction when, 256, 387-8, 473-82 
criminal jurisdiction, 387-9 
declaration, suit for, in, 400-2. 448-53 

equal division of opinion in, 173. 268, 278-80, 376, 462, 467-8 
exclusive jurisdiction of, 352. 455-7, 468-72, 476-^ 

E^cutive, relation to. in interpretation of powers, 238-9, 243, 254, 

inferior tribunals, control of, 290-1, 293-4, 299, 412, 433-48 
interpretation of Constitution, special responsibility for, 2 266, 274, 
294, 454-5 

inter-se questions, and. 3, 98-9, 234, 295, 301, 376, 454-61. 462-8, 479, 
480-2 

judicial notice, in, 237-8, 253-5 

“matter”, what is, 256. 353, 387. 401-2, 448-54 

original jurisdiction of. 171, 256, 351-2, 387-9, 401, 450, 455-7, 468-72, 
476-82 

overruling own decisions, 2-3, 13-6, 140, 174-5, 462 
prohibition, jurisdiction in, 290-1, 293-4, 299 

Parliament, relation to, in interpretation of powers, 86, 238, 243, 
396-7 


removal of cause into, 99, 351-3, 454-60 
simultaneous appeals to P.C. and H.C., 455 
" special reason ” for appeal from, under sec. 74, 467-8 

Immigration. (Con. sec. 51 (xxvii).) 
deportation of immigrants, 353-9 
immigrant, who is, 357-8 
laws with respect to, what are, 357-61 

Implied Prohibitions (see imder: ImpOications.) 

Immuziity of Instrumentalities (see under: Implications,) 
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ImpUcatlons (and see; ConsUtution of the Commonwealth; Inter- 

pretation. Principles of.) 

Making of. m general, 17. 63-5, 222 

^^‘*nm‘pri^d"?roh^b^ronrp°e-i^°'5octrme. 16-7. 1^30. 33, 295. 331. 
impU'e^d fmmfnity of instrumentalities pre-1920 doctrine. 1-16. 

doctrine, 16, 46. 6(.5, 

parliamintary^’app^r'opt^io^ns^^££_ 

responsible government, from. 6-/. 17, 4bi-^ 

“‘"f'teLTar/Tts, &8?‘=38i^6 395-9. 486-7 

amendment of Constitution ai^. 382 
appropriation power, and, 399-4OT 

“ complementing, not 259 *75 395-9 452 

conciliation and arbitration power, and, 269-7o, 390-9, 

criminal laws, and 3^-9o 

deportation, and, 357. ooy toot ‘yu-5 392 394 486-7 

“execution - of power, meaning of 357 f - ’394 3% ' 

fmpl^catiol of at common law. compared with pi. xxxix. 384-6. 391, 

judicial power, and. 46-52 383^9S^ |50, 4|7 477. 486-7 
legislative power, and, 3S2-3. 3»o, y, 4 
taxation, and. 391 

Territories of Commonwealth, and. 221 
inconsistency of I.aws. «:on. sec. 109; and see under: Commonwealth 
and States, Relations Between.) 
generally, what is, 92-110 

"r’atPon^awrrds CoSrmonwealth. and State laws, between, 92- 

BiUs'''ol‘^xihange Act. Commonwealth, and State Moratorium Act, 

103**HO 

fa^p;“ex^VeTsfy -eluding State laws, in case of. 59- 
Commonwealth law supplementary to State Law, in case of. 99-100, 

“covering the field ". j'^a,te Laws between. 63 

SeT/n^irVaws. ^C°^rm°oTw\"il?h aPPd "taws: between. 59^0. 61. 

[S gS=SS|g.f»ir.“»- “ 

t^en!^ 56. 63, 93-4 

l"Tte Taw *’disSnktTn''|^ 

sS£ is s—. - 

S^ko^“nt‘Norto“Exr£r (see under: Commonwealth and 

Ind^X u“er‘crcilatlon and Arbitration of Industrial I>ia- 

putes.) 
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Industrial Disputes (see under; Conciliation and Arbitration of Indus¬ 
trial Disputes.) 

Inspection Laws. (Con. sec. 112). 172-3 
Insurance, inducing states to retire from, 76-7 

Interpretation of Constitution (see: Constitution of the Conunon- 
we^th; Interpretation, Principles oL) 

Interpretation, Principles of (and see: Constitution of the Conunon- 
we^th.) 

ambiguity, recourse to context in cases of, 8, 187, 339 
abuse of power, relevance of possibility, 9, 86, 91, 245, 520 
“ beneficial ” interpretation, 133-4, 297-8 
casus omissi, 274 

characterisation of statutes, 18-30, 36-7, 38. 51. 82-4, 104-5, 138, 215, 
253-5, 269-74, 314-6, 333-4. 336-7. 347-9, 403-4, 517-8, 524 
classification, see: characterisation of statutes. 

Constitutions, special considerations in case of, 8, 32-4, 63-4, 177-8, 
218, 222. 235-6, 254-5, 285, 330. 350. 365. 415 
" contemporanea expositio ”, 21, 30-4, 178, 411, 506 
“ delegata potestas non potest delegari”, 307-8, 310 
“ expressum facit cessare taciturn ”, 17, 44 
form by reference to, 19 
generic words, 30-4 
grammatical construction, 271 
history of statute, by reference to, 7-8, 341-2 
” indirect effects”, by reference to. 20-1, 36-7, 38, 82-4. 517-8 
intuition, judicial, and, 229 
“literal” construction, 7, 69-71, 270-1 
“motives” of Parliament, see: “policy”. 

“ objects clause ”, by reference to, 51, 215, 245-6, 372-3, 515-6 
parliament, speeches in. reference to, 69-70, 92 
pith and substance, see; “substance”. 

“policy” of Parliament, and. 3, 7-8, 18, 21. 51. 69-72, 112, 123. 397 

“ progressive ” interpretation. 3()-4, 178, 218 

purpose of power, by reference to. 84. 253-5 

“ quando lex aliqultl concedit ” etc., 384 

“real object” etc., see; “substance”. 

repeal, effect of, 231-2, 313-4 

report of preparatory committee, when admissible, 69-70, 92 
“ scheme ” embodied in several statutes, 66-92, 121-8 
"settled rules of construction”, 7-11 
severability, see: Severability of Statutes. 

“ substance ”, " pith and substance ”, ” real object, nature ”, etc., 
19-27. 51. 64, 82-4, 91-2, 108-10. 123-4, 144, 146, 149, 157, 253-5, 336-7, 
348-9. 445 

" ultra vires ” laws, effect of, 69 

" ut res valeat magis quam pereat ”, see: validity, presumption of. 
validity, presumption of, 208, 253-4, %3, 432, 455, 4GK) 
whole, reading as a, 177, 190, 415, 492, 506 

Inter-se Questions. (Con. sec. 74. and see: H^h Court; Judicial 
Power of the Commonwealth; Privy Council) 

what are, 53. 98-9. 141-2, 234, 294-5, 301, 457-8. 461, 462-7, 479, 481. 525 

certificate of appeal from High Court, 301, 376, 461-8 

constitutional prohibitions and, 461-8 

estoppel, in relation to, 467 

implied prohibitions, and, 454-61, 463, 467, 479 

inconsistency between Commonwealth and State law, and. 98-9, 461 
sec. 92 and, 141-2, 461-7 
" special reason ” for appeal in, 467-8 
State courts, duty of, in, 457-8, 481 

Inter-State (see: Conciliation and Arbitration; Freedom of Trade ete.; 
Trade and Commerce.) 

Inter-State Commission. (Con. sec. 101.) 
abandonment of, 420 
functions permitted to, 339, 341, 410-20 
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; ^u^^l^Power of ’ 71-9. and see : High 

Jtifflcial power of the Commonwealth. (Con. secs. e. 

®“^at fs“^5l“26^7? U9-41, 331-2, 361. 410-20, 421-48, 449-52 , 4S9. 498. 

;S&m1?ve'\ribSnars,'‘an1, 251. 339-41, 355-6. 360. 361. 410-20, 

.. Tdef the"":t>stitution ■, matters, 352, 450. 456-7. 479 

“ cause”, what is, 3o2-3. 3W 4b/ ^hich 387-8. 473-82 

" c?.?^lu"srvT'‘de“ciSon,^knd. 430-1, 432, 436-40, 442-5. 447-8 

S°cTsion cmadng rig|ts“tnd!“433. 437-8. 443-6 
^Xcer5l?ni.%"o'‘we?t/: and^M,^^^^^ 

exclusive 436-40, 442-5, 446-8, 498 

facts deterinination of, » ao{\ 

of ,«oSsTtut(?n^^^matters involving, 351-3. 360, 
450» 456-7, 479, 482 •«Q-41 

i"\"e7-fta\^ ,,, 446-7 

judiful teSur^°s«: 438 . 7 , 447-8. 452 

?■ jurisdict.onal facts and 2 ^. 1 . ,. ^ 

tribunals, a^d 
commonweath laws. 485-90 

TslcsTss"'^"^^. 411 . 408-10 

'"^r'i Jh Y^£33^^416.J19. 49^^^^ ^ Commonwealth.) 

J^rTett^risee . Aeqnlaitlon commonwealth l^ws, Com- 

i.^Uve Powers of Commonwealth (see. Co 

monwealth Powers.) , --e- Acquisition o£ Property, Jury, 

*^.-3^.5%r»i-r4‘^ 

w^t^w\ Oouncil, 52 

l.oans (see: PubUc ’ Commonwealth, in criminal prose- 

*^-«:Oener,Ttr^^^ *0 —^ ^ 

l„S^s.“a%Ic^^£bp-^- -Sr o.‘^tfr-?tat. Trade 
Marketing I*aw 8 (see. 

« tend see Preedom of Inter-State Trad, etc.) 

Monopolies / 5 j 

prevention of, a**-o* 
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CONSTITUTIONAL CASES 


New Zealand, Constitution of, compared with Commonwealth, 354 

Parliament, control of public finance. 44-6, 48-9 
delegate, as, 302-7, 488 
disallowing regulations, 313-4 
resolution of. 51-2 
restricting successors, 76 

Postal, Telegraphic etc. Services. (Con. sec. 51 (v).) 
freedom of intercourse, and, 186 
what are, 30-3 

Premiere’ Conference, compared with Loan Council, 52 
legislative schemes and, 122-3 

Preference (see under: Discrimination, Preference, Uniformity.) 

Prerogative, defence, and, 212, 236, 240-1, 493 
external affairs and, 366-8 
implied prohibitions and, 3-4 

Privy Coimcil Appeals (and see: High Court; Inter-se Questions) 
inter-se questions, and. 375-6, 455-7, 467-8, 479 
leave of State Supreme Court, by, 473-6, 480-2 
prerogative appeal; see: special leave, 
restriction of. 471-2, 473-82 
right, as of, 474-7 

special leave of Privy Council, by, 455, 474, 477, 482 
Prohibition (see: High Court.) 

Promissory Notes (see: Bills of Exchange.) 

Public Finance. (Con. secs. 81. 105. 105A); and see: Appropriation; 
Commonwealth and States, Relations Between; Preference Discri- 
mmation, Uniformity; Taxation. ' 

appropriation, distinguished from taxation. 73-4 

of moneys by parliament, principle of,’44-6 48-9 
Commonwealth. 46-52, 66-92, 403-7 
consolidated revenue, 74, 123-4, 403-4 

financial agreements between Commonwealth and States 46-52 
State, relation to Commonwealth, 66-92 

Public Health (see: Social Services.) 

Public Servants (see under: Commonwealth and States. Relations Be- 
tween.) 

Quasi-Judicial Functions (see under: Judicial Power of the Common¬ 
wealth.) 

Railways, State (and see under: Freedom of Inter-State Trade etc.) 
Commonwealth arbitration of disputes in, 43-6 
instrumentalities of government, as, 14 
rates, control of. 417-8 
solvency of States, and, 159-60, 418 

Regulations (and see: Severability of Regulations.) 
disallowance by Parliament, 313-4 
overriding statutes, 302, 307, 313 
restrospective, 514 

Relations Between Commonwealth and States (see: Commonwealth 
and States, Relations Between.) 

Religion. (Con. sec. 116.) 

free exercise of, 504-7, 511-514 

Repeal, Effect of (see under: Interpretation, Principles of.) 

Repugnancy Between I«aws (see: Inconsistency of Itaws.) 

Residuary Powers (see under: States.) 

Responsible Government (see under: Constitution of the Oommon. 
wealth; Implications.) 

Restrosi>ective Daws (see under: Commonwealth Laws.) 

Royal Commissions, appointment by Commonwealth, 375-83 

Separability of Statutes (see: Severability of Statutes.) 
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Separation of Powers, in 302-17, 415-7, 449 50. 453-4 

of to executive. 235. 238-9, 243. 245-8. 257. 

grliJte powlr. delegation 410-20, 448-54, 489 

fudicial^power, in elation to. 3 ^^,^ 

372-3. 445. 503, 512 Common Law. 228. 263-8. 383. 410-1 

Severability of sVs 42-3. 228-30. 362-4. 405 

under severability 383 

i:£"SS co„sutu^ 

“Fis:g 

Z^ws. . , what cannot be achieved directly, 94 

achieving indirectly, what canii^i- 

-ndi in constUuUona, cases, see .nd^r • 

Jrorti^reS^powees of, in senecaf, 12, 22-5, 45^. 80, 83, 105-6, 13^8, 
335-51. 365. 381-3 

Sic^al rights and duties, 10^, 108-10, 138, 351^1 

Defence. 

health, 192-8 

industry, 24 

labour, 22-7 ineie 

promissory notes 105-6 

social services, 405 jgg 225-7. 233 362-3 

trade and see under:’ Judicial Power of the 

courts and Commonwealth law. 

Commonwealth. oqa_a 

n"sf^J.^iSl ■•’'?-?tio°n's on^-tvl°-‘- 

S -"powlr? orr36. 156. 1^- 

Taxation. ^ (Con^^ ®4"twMnV »:xcU. Duties.) 

sr 2i“rri®?3--’ 

“ confiscatory . 57-8 T2-d 
^^a'^aS;;;Con>n,onwea^^ tax. 74^ 

toTli’ed’PtohiWtion'^- 3 IM, 18-30, 5 

i2f:f.‘de"Aln-««f ----- «■ >-• 

law imposing. *®Vj 317.20 332-3 

tnarketing charges, ’ lo 30 * ^ is ttrr 

reflation. ^ power ^^l^^ation. Preference lynllormity. 
umforinity ox, see. 
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CONSTITUTIONAL CASES 


Telephonic Services (see: Postal Telegraphic etc. Services.) 

Territories of The Commonwealth- (Con. sec. 122.) 
laws with respect to 221 362 
trade and commerce with 220-2 

Trade and Commerce Among The States. (Con. sec. 51 (i) ) 

what is. 34-7, 132-6, 188-9. 193-4, 219-20, 297. 302-3, 313. 334-5, 347, 
358-9, 362-3 

carrying on of trade etc. by Commonwealth. 217-22 
” commingling ” theory, 363 

manufacturing and producing, does not include, 193-4 
meaning of, in secs. 51 (i) and 92 compared, 135, 190-1 227 465 
sea by, 34-7 

Territories of Commonwealth, in relation to, 220-2, 362 

Trade and Commerce With Other Coimtries. (Con sec 51 (i) ) 
what is. 34-7. 133-5. 334-5. 347, 358-9 

Trade Marks. (Con. sec. 51 (xviii).) 
what are, 33 

Trading or Financial Corporations Formed Within The Commonwealth 
(see: Corporations.) 

Ultra Vires Laws, effect of, 69 

Uniformity (see: Discrimination, Preference, Uniformity.) 

Union of South Africa (see: South Africa.) 

United Kingdom (see: British Constitution and Laws.) 

U.S.A., Constitution and Judicial Decisions of, and Interpretation of 
Commonwealth Constitution, authority of U.S. decisions in general. 
5-7, 17. 374, 525 

appropriation power. 404. 406 

common law. Federal. 388, 395 

constitutional guarantees, 491. 493, 496-7 

defence power, 248 

eminent domain, power of. 499-500 

ex post facto laws, 386, 395 

federal structure, 380, 518-520 

freedom of speech and press, 136-7 

implied prohibitions, 16-7, 8^6. 518-520, 525 

“incidental “ powers, 272-3. 391, 396-7, 399 

“ inducement ” and “ compulsion ’’ in Federal laws, 77-8 

Inter-State Commerce Commission, 418-420 

separation of powers, 303-8. 311, 417 

State courts and Federal jurisdiction, 485 

interpretation of Statutes, reference to extraneous material, 70 

reserved powers of States. 21 

severability of statutes. 37 

taxation power, 19-21, 391 

territories, trade with. 221-2 

trade and commerce power, 134, 168, 219-20, 224-5 
treaty power, 366, 367, 374-5 
uniformity of taxes. 117 

"Union Labels” (see: Trade Marks.) 

Westminster, Statute of 1931, and the Commonwealth, 80, 482 
"With Respect to” (see under: Commonwealth laaws.) 
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